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JUDGES  AND  OFTICERg 

or  TBI 

Supreme  Court  of  Georgia, 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


HON.  HIRAM  WARNER,  Chief  Justice. Greenville. 

HON.  H.  K.  McCAY,  Judge Americui, 

HON.  R.  P.  TRIPPB,  Judge Forayth. 

HENRY  JACKSON,  Reporter.- Atlanta. 

Z.  D.  HARRISON,  Clerk, Atlanta. 


JUDGES  OF  THE  SUPERIOR  COURTS. 

Albany  Circuit Hon.  Petsb  J.  Stbozbr....^ Albany. 

Atlanta  Circuit Hov.  John  L.  Hopkins Atlanta. 

Augusta  Circuit Hon.  William  Gibson Augusta. 

Blue  Ridge  Circuit Hon.  Noel  B.  Knight Marietta. 

Brunswick  Circuit.- Hon.  W.  M.  Sessions Blacksbear. 

Chattahoochee  Circuit. ..Hon.  James  Johnson Columbus. 

Cherokee  Circuit Hon.  Josiah  R.  Parrott Cartersville. 

'*  '*  Hon.  Cicero  D.  MoCotchen  *...Dalton. 

Eastern  Circuit...^ Hon.  Willum  Schlet....'. Savannah. 

Flint  Circuit Hon.  James  W.  Greene Thomaston. 

'^        '*   Hon.  John  I.  Hall! -Thomaston. 

Macon  Circuit. Hon.  Carlton  B.  Cole Macon. 

<<  *^   Hon.  Barnard  HiLLf Macon. 

Middle  Circuit Hon.  Hansford  D.  D.  TwiGos,..Loui8yille. 

Northern  Circuit Hon.  Garnett  Andrews.. Washington. 

Ocmulgee  Circuit ..Hon.  Philip  B.  Robinson Greensboro. 

**  **   -...Hon.  George  T.  BARTLBTTf Monticello. 

Oconee  Circuit Hon.  A.  C.  Pate Hawkinsville. 

Pataala  Circuit Hon.  Datid  B.  Harrell. Preston. 

Roofie  Circuit...! Hon.  Robert  D.  Harvet ...Rome. 

Southern  Circuit- Hon.  John  R.  Alexander Thoroasville. 

Southwestern  Circuit. ...Hon.  James  M.  Clark Americus. 

Tallapoosa  Circuit Hon.  William  F.  Wright Newnan. 

**  "   Hon.  Hugh  BucHANANt Newnan. 

Western  Circuit Hon.  C.  D.  Davis Monroe. 

^Jud^e  Pabbott  harinff  died.  Judge  McCutchxn  wu  appointed  as  hia  ■ucoetsor. 
He  qualified  on  June  28ch,  1872. 

tThe  terms  of  office  of  Judges  Gbbxnb,  Oolb  and  Robinson  having  expired  on 
January  Ist,  1873.  Judges  II all.  Hill  and  Babtlbtt  were  respeotively  oommis- 
f  ioned  as  their  auooessors.    They  qualified  on  January  27th,  1873. 

^udge  Wbioht,  on  the  resignation  of  Judge  Biobt.  was  appointed  by  Executive 
nrderashis  successor.  Heboid  under  this  temporary  appointment  until  Judge 
B  UCHANAH  was  Commissioned.    The  latter  qualified  on  August  24th,  1872. 


NOTE 


By  Act  of  1866,  (section  4270  of  the  Code)  the  decisions  of  the  Su- 
preme Court  are  required  to  be  "announced  bj  a  written  synopsis  of 
the  points  decided."  The  decisions  thus  announced  from  the  bench  by 
Judges  MoCat  and  Trippb,  are  made  the  head-notes  to  the  cases.  The 
decisions  announced  by  Chief  Jwtice  Warnir  are  published  as  his  opin- 
ions, the  head-notes  being  made  by  the  Reporter.  Head-notes  by  the 
Reporter  are  designated  by  (R. ) 
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Atlanta  Minikg  and  Rolling  Mill  Company,  plaintiff 
in  error,  vs.  EoBEBT  C.  Gwyeb,  defendant  in  error. 

1.  Wbere  a  party  is  solicited  to  make  a  loan,  and  to  procnre  the  means  of 
80  doing  must  spend  time  and  incar  trouble  and  expense  in  collecting  the 
same  from  others,  and  does  this  at  the  request  of  the  borrower, 
and  npon  his  agreement  to  pay  for  such  services  and  expenses,  the 
transaction  is  not  nsnrions.     (B.) 

2.  Where  an  excess  over  the  legal  interest  is  pud  for  other  good  and 
valaable  consideration  beyond  the  mere  use  of  money,  it  ia  not  nsary. 
(R.) 

Debtor  and  creditor.    Commissions.   Usury.   Before  Judge 
Hopkins.    Fulton  Superior  Court.    April  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Pope  &  Bbown,  for  plaintiff  in  error. 

L.  J.  Glenn  &  Son,  for  defendant. 
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Atlanta  Mining  and  Rolling  Mill  Company  vs.  Gwyer. 

Warner,.  Chief  Justice. 

1.  The  plaintiff  brought  his  action  against  the  defendant  on 
an  accepted  draft  for  the  sum  of  $1,218  33,  dated  12th  Jan- 
uary, 1867,  payable  one  day  after  sight.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$889  54,  principal,  and  $242  50,  for  interest.  A  motion  was 
made  for  a  new  trial,  which  was  overruled,  and  the  defend- 
ant excepted.  The  defendant  claimed  that  the  plaintiff  bad 
charged  $1,023  72  as  commissions  for  the  advance  of  money 
for  it,  in*  addition  to  the  lawful  rate  of  interest  therefor,  which, 
it  is  alleged,  was  usurious.  It  appears  from  the  evidence  in 
,  the  record  that,  in  May,  1866,  the  defendant  borrowed  of  the 
plaintiff,  in  the  city  of  New  York,  the  sum  of  $15,000  00, 
on  three  months  time,  at  seven  per  cent,  interest  per  annum, 
with  the  privilege  of  renewing  upon  the  same  terms,  the  de- 
fendant depositing  with  the  plaintiff  eight  hundred  shares  of 
the  capital  stock  of  the  Memphis  and  Charleston  Bailroad 
Company  as  collateral  security.  When  the  $15,000  00  be- 
came due,  after  one  or  two  renewals,  and  the  plaintiff  wanted 
his  money,  the  defendant  was  not  ready  to  pay  it,  but  was 
anxious  that  the  plaintiff  should  not  sell  the  collaterals  in  his 
hands  at  that  time  to  reimburse  himself  for  the  money  loaned. 
There  was  quite  an  extensive  correspondence  between  the  par- 
ties in  relation  to  this  subject.  On  the  30th  of  November, 
1866,  the  defendant  wrote  to  the  plaintiff:  "We  have  no 
doubt  you  can  negotiate  a  loan  upon  them  (the  collaterals)  if 
you  are  obliged  to  have  money,  and  save  us  from  loss,  and  we 
will  feel  under  additional  fevor,  and,  besides,  we  are  willing 
to  pay  for  the  accommodation.  You  are  at  liberty  to  make 
for  us  the  best  arrangement  you  can  for  the  extension.^'  It 
appears  from  the  evidence  that  the  plaintiff  did  negotiate  a 
loan  for  the  defendant  and  did  pay  to  the  party  negotiating 
such  loan,  by  way  of  commissions,  one  per  cent,  per  month, 
in  addition  to  the  seven  per  cent,  per  annum  for  interest,  and 
the  plaintiff  charged  the  defendant  the  same  commissions 
which  he  paid,  and  no  more.     The  Court  charged  the  jury 
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that  if  the  plaintiff  borrowed  the  money  for  his  own  use  un- 
til he  could  get  back  what  he  had  loaned  defendant,  and  if 
plaintiff  paid  a  certain  sum  for  the  use  of  the  money  so  bor- 
rowed by  him,  he  could  not  charge  against  the  defendant  the 
amount  so  paid  for  the  loan  to  himself,  unless  the  testimony 
sho\vs  that  defendant  had  authorized  him  to  so  borrow  the 
money  and  to  so  charge  the  defendant  with  the  expenses  of 
the  same.  We  find  no  error  in  the  charge  of  the  Court  in 
view  of  the  facts  of  this  case.  It  is  quite  clear,  from  the  evi- 
dence in  the  record,  that  the  defendant  did  authorize  the 
plaintiff  to  negotiate  a  loan  so  as  to  enable  him  to  carry  the 
collateral  securities  for  the  benefit  of  defendant  and  prevent  a 
sale  thereof,  at  a  sacrifice,  and  stated  to  him  that  defendant 
was  willing  to  pay  for  the  accommodation.  Where  a  party  is 
solicited  to  make  a  loan,  and  to  procure  the  means  of  doing 
80  must  spend  time  and  incur  trouble  and  expense  in  collect- 
ing the  same  from  others,  and  does  this  at  the  request  of  the 
borrower,  and  upon  his  agreement  to  pay  for  such  services  and 
expenses,  the  transaction  is  not  usurioius.  Whether  the  pay- 
ment upon  a  loan  of  more  than  the  legal  rate  of  interest  is 
usury  depends  upon  the  particular  facts  of  the  case  and  the 
intention  of  the  parties,  and  these  are  questions  for  the  jury. 

2.  If  {>aid  or  received  for  the  loan  or  forbearance  of  the 
money,  it  is  usury,  but  if  the  excess  is  for  other  good  and  val- 
uable considerations,  not  interposed  as  a  device  to  cover  usury, 
the  transaction  is  not  usurious :  Thuraton  vs.  Cornell,  38  New 
York  Reports,  281.  This  is  a  New  York  contract,  made 
there,  and,  so  far  as  it  api)ears,  was  intended  to  have  becL  ex- 
ecuted there.  We  find  no  error  in  overruling  the  motion  for 
a  new.  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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George  8.  Black,  plaintiff  in  error,  vs.  John  Scanlon, 

defendant  in  error. 

1.  An  affidavit  made  by  the  plaintiff  in  attachment  that  the  debtor  "  is 
indebted  to  deponent  to  the  beat  of  deponent's  belief  in  the  eum  of 

$1,000  00|  and  that  said resides  withont  the  limits  of  the  State,'* 

IS  not  **a  substantial  compliance  in  all  matters  of  form"  required  by 
the  attachment  laws  of  this  State,  and  is  fatally  defective. 

2.  A  motion  to  dismiss  an  attachment  founded  on  sach  an  affidavit  may 
be  made  whenever  the  case  is  called  for  trial. 

Attachment.  Practice.  Before  Judge  Harvey.  Floyd 
Superior  Coiirt.     July  Adjourned  Term,  1872. 

Black  sued  out  an  attachment  against  Scanlon,  returnable 
to  the  July  term,  1870,  of  Floyd  Superior  Court.  The  affi- 
davit was  as  follows : 

''GEORGIA — Floyd  county. 

("  Nine  hundred  and  nineteenth  District,  Georgia  Militia.) 

"Georsre  S.  Black  comes  before  the  imdersigned,  and  on 

oath  saith  that  John  Scanlon  is  indebted  to  deponentj  to  the 

best  of  deponent^s  belief,  in  the  sum  of  $1,000  00.     And  that 

the  said resides  without  the  limits  of  this  State. 

(Signed)  "GEORGE  S.  BLACK." 

*' Sworn  to  and  subscribed  before  me, 
this  31st  day  of  December,  1869. 
(Signed)  "Thomas  J.  Perry,  J.  P.'' 

At  the  July  adjourned  term,  1872,  a  motion  was  made  to 
dismiss  the  attachment  on  the  ground  that  the  affidavit  was 
defective.  The  motion  was  sustained  and  plaintiff  excepted 
upon  the  following  grounds,  to-wit: 

Ist.  Because  the  affidavit  was  sufficient. 

2d.  Because  the  motion  came  too  late,  even  if  the  exception 
to  the  affidavit  was  good. 

W.  B.  Terhune,  represented  by  Printup  &  Fouche,  for 
plaintiff  in  error. 

Alexander  &  Wright,  for  defendant. 
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Trippe,  Judge. 

1.  The  affidavit  upon  which  the  attachment  was  issued  was 
fetally  defective.  Section  3200  of  the  Code  requires  the 
party  seeking  the  attachment  to  make  an  affidavit  ^Hhat  the 
debtor  has  placed  himself  in  some  one  of  the  positions  enu- 
merated in  this  Code^  and,  also,  of  the  amount  of  the  debt 
claimed  to  be  due." 

•  In  Lockett  vs.  Usry,  28  Georgia,  345,  which  was  a  proceed- 
ing to  dispossess  a  tenant  holding  over,  the  defendant  filed  a 
counter-affidavit,  stating  that  he  was  "not  the  tenant  of  said 
Usry,  and  does  not  hold  the  premises  either  by  lease  or  rent 

from nor  any  other  person  holding  under  him  by  leaae  or 

rent."  It  was  held  that  the  defect  by  leaving  the  blank  in 
the  affidavit  was  fatal.  This  case  is  very  similar  to  that. 
''An  affidavit  which  is  the  foundation  of  a  legal  proceeding 
cannot  be  amended  except  expressly  provided  for  by  law :" 
Code,  section,  3453.     The  reasoning  in  the  case  of  Locketb  vs^ 

Usry  applies  to  this. 

2.  If  the  affidavit  be  thus  defective  and  not  amendable,  a 
motion  to  dismiss  would  be  in  order  at  any  time.  In  this  case 
the  time  between  the  issuing  the  attachment  and  the  making 
the  motion  was  not  as  great  by  a  year  or  two  as  it  was  in  the 
case  of  Loekett  vs.  Usry  from  the  date  of  the  warrant  to  the 
dismissal.  If  there  be  such  a  defect  in  a  process  as  to  make 
it  void,  time  does  not  cure  it. 

Judgment  affirmed. 


Jabed  I.  Whitaker,  for  the  use,  etc.,  plaintiflF  in  error,  vs» 

John  D.  Pope,  defendant  in  error. 

1.  Where  an  action  was  brought  by  A  for  the  use  of  B,  againBt  C,  and  it 
appeared  on  the  faee  of  the  declaration  that  the  suit  waa  brought  for 
the  Qse  of  B,  and  C  acknowledged  service  and  waived  a  copy  of  the 
declaration  before  the  writ  was  filed : 

ffeldf  That  the  acknowledgment  of  services  and  waiver  of  copy  so 
charges  C  with  notice  of  the  eauitable  rights  of  B,  that  he  cannot  after- 
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wards,  before  the  writ  is  actaally  filed,  bay  ap  a  debt  against  A  and 
plead  it  as  an  offset,  unless  he,  in  some  way,  affirmatively  make  it  ap- 
pear that  when  he  did  so  acknowledge  service,  he  did  not  know  the 
suit  was  for  the  use  of  B.  A  mere  general  statement  that  when  he 
bought  the  offset  he  did  not  know  of  the  transfer  to  B,  is  insufficient. 
2.  A  set-off  is  a  cross  action  ;  a  debt  cannot  be  pleaded  as  a  set-off,  if 
there  be  at  the  time  a  suit  pending  against  the  plaintiff  for  the  same 
debt  in  favor  of  one  who  was  at  the  bringing  of  said  suit  the  true 
owner  of  the  said  set-off. 

Notice.  Service.  Set-off.  Before  Judge  Hopkins,  Ful- 
ton Superior  Court.     April  Term,  1872. 

Whitaker,  for  the  use  of  Emmett  D.  Dodge,  brought  com- 
plaint against  Pope,  on  an  account  for  $6,962  25.  The  de- 
fendant pleaded  several  items  of  set-off,  amongst  others,  a 
note  dated  April  30th,  1867,  due  January  Ist,  1869,  payable 
to  James  K.  Brown,  administrator  upon  the  estate  of  John 
W.  Lewis,  deceased,  or  bearer,  for  the  sum  of  $2,000  00, 
signed  by  Jared  I.  Whitaker,  as  principal,  and  by  John  I. 
Whitaker  and  William  Watkins,  securities. 

The  evidence  made  the  following  case:  Plaintiff  established 
bis  account  to  the  amount  of  $2,245  41.  Early  one  morning 
the  defendant  called  upon  plaintiff^s  attorney  and  acknowl- 
edged service  upon  the  declaration  in  this  case.  He  imme- 
diately thereafter  purchased  the  above  stated  note  from  the 
payee,  for  the  sum  of  $500  00.  To  assure  himself  that  he 
was  in  time  to  avail  himself  of  said  note  as  a  set-off,  he  called 
at  the  clerk's  office  and  found  that  the  declaration  had  not 
then  been  filed.  He  had  no  knowledge,  notice  or  information 
that  the  account  had  been  transferred  to  Dodge.  The  dec- 
laration was  filed  on  the  day  of,  but  after,  the  purcliase. 

The  jury  allowed  the  amount  of  the  aforesaid  note  as  a  set- 
off, and  found  a  verdict  for  the  plaintiff  for  the  balance. 
Whereupon  the  plaintiff  moved  for  a  new  trial  upon  the  fol- 
lowing grounds,  to-wit : 

1st.  Because  the  Court  refused  to  charge  the  jury,  "that  if 
the  defendant  acquired  a  note  for  the  very  purpose  of  using 
it  as  a  set-off  in  this  action,  and  his  purchase  was  after  he 
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acknowledged  service  on  the  declaration^  and  on  the  same  day 
the  declaration  was  filed,  he  cannot  use  it  as  a  set-oflF." 

2d.  Because  the  Court  erred  in  charging  the  jury,  "that  if 
the  note  was  purchased  by  the  defendant  before  the  time  of 
the  filing  of  the  writ  in  this  case,  and  at  the  time  of  his  pur* 
chase  he  had  no  notice  of  an  assignment  to  Dodge  of  the 
Whitaker  debt,  it  could  be  set  oflF  against  whatever  the  jury 
might  find  to  be  due  to  the  plaintifil^' 
•  3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 
The  motion  was  overruled,  and  the  plaintiff  excepted. 

L.  E.  Bleckley,  by  N.  J.  Hammond,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

McCay,  Judge. 

We  are  not  prepared  to  say  that  the  acknowledgment  of 
service  and  waiving  copy  was  the  commencement  of  suit  It 
may  be  that  the  plaintiff  would  never  file  it.  The  case  of 
Steadman,  not  yet  reported,  does  not  meet  this,  since  there  the 
filing  was  waived,  and  the  question  was,  whether  it  must  be 
filed  twenty  days  before  Court,  notwithstanding  the  waiver. 
But  we  are  clear  there  ought  to  be  a  new  trial. 

1.  The  acknowledgment  of  service  was  notice  to  Pope  that 
the  equitable  title  to  this  debt  was  claimed  to  be  in  Dodge, 
and  he  could  not  buy  an  account  against  Whitaker  after  such 
notice.  If  he  did,  he  took  it  with  notice  of  whatever  right 
Dodge  might  show.  The  Courts  of  law  have,  for  a  long  time 
recognized  the  equitable  transferee,  and  have  protected  him 
against  any  dealings  by  the  defendant  with  the  original  owner 
afier  notice.  True,  Pope  does  say  he  bought  without  notice. 
Bat  he  admits  he  made  this  acknowledgment  before  he  pur- 
chased. This,  as  we  think,  was  notice  of  Dodge's  claim,  and 
that  was  all  the  notice  he  was  entitled  to.  Unless  he  explain 
this  acknowledgment — show  that  he  did  not  know  what  the 


16  SUPREME  COURT  OF  GEORGIA. 

Sharpe  tw.  The  Stale  of  Geoi^a. 

writ  waSy  or  in  some  way  get  clear  of  this  evidence  of  notice 
it  is  not  sufficient  that  he  says  he  had  mo  notice  of  the  transfer. 

2.  We  think,  too,  the  Court  should  have  allowed  the  evi- 
dence of  the  pending  suit  in  fiivor  of  Brown.  Pope  stood  in 
Brown's  shoes  after  the  purchase,  and  if  Brown  could  not  set 
up  this  debt  as  an  off-set  in  a  suit — by  even  Whitaker  against 
him — without  some  special  motion  or  order  of  the  Court,  in 
the  nature  of  a  motion  to  consolidate  and  save  costs,  neither 
could  Pope.  A  set-off  is  a  cross-action.  The  plaintiff  is  not, 
by  our  law,  required  to  plead  in  abatement,  in  reply  to  a  plea 
of  the  defendant.  And  we  see  no  reason  why  he  may  not 
reply  to  defendant's  plea  matter,  which,  if  he  were  defendant, 
he  could  set  up  by  such  plea,  to-wit:  the  pendency  of  a  for- 
mer suit. 

Judgment  reversed. 


Bib  Shabpe,  plaintiff  in  error,  t».  The  State  op  Geor- 
gia, defendant  in  error. 

1.  It  18  not  error  for  the  Court,  in  a  charge  to  the  jnry,  to  state  hypothet- 
ical illngtratipns  of  a  legal  principle,  unlees  it  be  done  in  such  manner 
as  woald  imply  that  they  were  intended  to  be  used  as  facts  which  had 
been  proven  by  the  evidence. 

2.  In  this  case  the  jary  were  clearly  authorized  to  believe  that  the  defend- 
ant entered  the  house  through  a  window,  into  a  room  where  a  girl  of 
thirteen  or  fourteen  years  of  age  was  sleeping,  and  got  into  her  bed 
and  under  the  cover,  whilst  she  was  asleep,  and  aroused  her  by  touch- 
ing her  person,  and  that  his  purpose  was  to  have  sexual  intercourse 
with  her,  and  they  having  found,  under  a  legal  charge  by  the  Court, 
that  from  his  reckless  and  daring  conduct,  his  intent  was  to  use  violence 
in  the  accomplishment  of  his  purpose,  this  Court  will  not  say  the  Court 
below  erred  in  refusing  a  new  trial  on  the  ground  thai  the  verdict  was 
contrary  to  law  or  the  evidence. 

Criminal  law.     Charge  of  Court.     New  trial'.     Before 
Judge  Habvey.    Floyd  Superior  Court.    July  Term,  1872. 

Bib  Sharpe  was  placed  on  trial  for  the  offense  of  an  assault 
with  intent  to  rape,  allied  to  have  been  committed  upon  the 
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person  of  Georgia  A.  Waiters,  on  March  26 th,  1872.  He 
pleaded  not  guilty. 

The  following  evidence  was  introduced : 

GfiOBGiA  A.  Wattebs,  sworn :  I  felt  something  at  my 
back  J  thought  it  was  my  aunt;  asked  who  it  was,  but  no  an- 
Bweif  was  made.  Put  my  hand  on  the  head  of  the  person. 
It  was  a  n^ro's  head,  the  hair  being  kinky.  I  screamed  to 
my  uDcIe  that  Bib  Sharpe  was  in  the  room.  He  ran  out  before 
any  one  could  come  in.  This  occurred  at  night,  in  this  coun- 
ty, during  the  month  of  last  March.  The  moon  was  shining. 
There  were  three  windows  to  the  room.  It  was  light  enough 
to  see  the  person.  It  was  the  defendant.  Could  tell  him  by 
his  walk.  Suppose  he  went  out  of  the  window ;  thought  he 
went  under  the  table,  and  so  told  my  uncle.  The  motion  at 
my  back  aroused  me  from  sleep ;  it  was  about  eleven  o'clock 
at  night.  Prints  of  mud  were  under  the  clothing,  firom  which 
I  knew  he  had  got  under;  there  was  a  peculiarity  about  the 
defendant's  walk  by  which  I  could  recognize  him ;  he  walk- 
ed with  his  shoulders  stooped  or  shrugged;  none  of  the  win- 
dows were  up  when  my  uncle  came  in. 

Annb  Wattbjrs,  sworn :  Georgia  woke  me  by  screaming 
that  Bib  Sharpe  was  in  the  room;  I  aroused  Mr.  Waiters, 
and  told  him  that  some  one  was  in  the  room  where  Georgia 
was;  he  replied  that  she  was  dreaming;  s6e  was  in  the  habit 
of  walking  in  her  sleep.  He  went  in  and  looked ;  she  said 
that  defendant  was  under  the  table;  he  could  not  find  any 
one^  and  told  her  that  she  was  dreaming,  to  lie  down  and  go 
to  sleep ;  I  was  in  the  habit  of  festening  the  windows  at  night ; 
took  a  light,  went  into  the  room  and  found  the  side  windows 
buttoned  down;  the  button  on  the  end  window  was  turned, 
t^e  curtain  drawn  under  one  side  of  the  sash  and  a  flax  sack 
under  the  other  side,  the  sash  being  down  on  them;  suppose 
this  was  done  to  prevent  noise  in  dropping  the  sash;  went 
back  and  told  Mr.  Waiters  that  somebody  had  been  in  the 
room;  he  went  out  to  defendant's  room;  this  was  about  ten 
minutes  after  the  alarm  had  been  given;  the  window  with  the 
sack  in  it  was  the  nearest  to  defendant's  room;  the  moon  was 
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not  shining  on  that  window  at  all,  but  was  shining  brightly 
through  the  side  windows;  the  bed  was  at  the  opposite  end 
of  the  room  from  that  window;  the  defendant  had  to  pass 
through  the  moon-light  which  came  in  through  the  side  win- 
dows; when  I  had  finished  my  domestic  matters  on  that  even- 
ing, the  defendant  asked  me  if  I  wanted  any  pine  brought  in; 
I  told  him  to  have  the  pine  in  the  kitchen,  but  subsequently 
he  brought  itinto  my  room,  and  went  out  through  Greorgia's 
room;  this  was  unusual  conduct  on  his  part;  I  fastened  the 
windows  befere  he  brought  in  the  pine,  but  did  not  examine 
them  afterwards  until  the  alarm ;  this  occurred  on  Wednesday 
night,  the  26th  of  last  March.  Upon  examining  the  bed  on 
the  next  morning,  I  discovered  that  the  sheets  were  soiled 
with  dry  dirt;  there  were  prints  at  the  foot  and  head  of  the 
bed,  as  if  soiled  with  dirty  clothes. 

William  Wattebs  sworn :  About  ten  minutes  after  the 
alarm  I  went  to  the  defendant's  room  to  see  if  he  was  there ; 
he  was  in  his  room,  covered  up  head  and  ears ;  the  fire  was 
burning  unusually  bright  for  that  time  of  night;  it  appeared 
as  if  it  had  been  lately  stirred.  The  next  morning  I  avoided 
giving  him  any  grounds  to  suppose  that  I  suspected  him,  and 
asked  him  where  he  had  been  on  tne  preceding  night?  He 
replied,  that  he  had  been  to  Uncle  Dan's,  about  a  mile  off, 
and  returned  about  day-break.  When  I  went  into  Georgia's 
room,  aft^r  the  alarm,  she  told  me  that  there  was  a  negro  in 
the  room,  and  that  it  was  nobody  else  but  Sharpe,  and  pointed 
where  she  said  he  was;  I  examined  and  found  no  one;  said 
to  her  that  she  was  dreaming;  she  insisted  that  she  was  not, 
that  she  had  seen  him  and  felt  him.  I  had  been  to  Rome  on 
the  day  before,  and  had  brought  back  the  sack  full  of  pota- 
toes; it  was  emptied  on  that  evening  and  the  sack  left  lying 
on  the  table.  On  the  next  morning  I  examined  the  bed;  the 
covering  was  pulled  down  from  the  foot-board,  and  round, 
dirty  prints  were  on  the  sheets  as  though  he  had  got  on  his 
knees  on  the  bed;  saw  where  he  had  slid  out  of  the  bed  at 
the  side;  his  clothes  were  usually  very  dirty.  Greofgia  is  in 
her  thirteenth  or  fourteenth  year.    The  door  between  my  room 
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and  Greorgia's  was  open.  The  defendant  has  a  strange  mind^ 
and  sometimes  acts  so  as  to  make  a  person  think  he  is  a  fool ; 
my  wife  asked  him  once  why  he  acted  so,  that  he  would  make 
people  think  he  was  a  fool?  he  replied,  that  he  was  not  half 
as  big  a  fool  as  people  thought  he  was.  There  was  a  table 
right  against  the  window,  a  little  lower  than  the  sill ;  he  would 
have  had  to  go  over  it  in  going  out ;  it  was  upon  this  table 
that  the  sack  was  left.  My  little  son,  four  years  of  age,  was 
sleeping  in  the  same  bed  with  Georgia;  he  was  in  the  part  of 
the  bed  between  her  and  the  wall. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial,  upon  the  following  grounds : 

1st.  Because  the  verdict  is  contrary  to  the  evidence  and  the 
law. 

2d.  Because  the  verdict  of  the  jury  is  contrary  to  the  fol- 
lowing charge  of  the  Court :  '^  Eape  is  a  crime  which  involves 
the  idea  of  force,  and  must  be  perpetrated  forcibly  and  against 
the  will.  An  assault  with  intent  to  rape  cannot  be  committed 
without  an  open  assault  is  proved.  An  assault  is  an  attempt 
to  conmiit  a  violent  injury  on  the  person  of  another,  and  in 
this  case,  to  authorize  the  jury  to  convict  there  must  have 
been  an  assault,  a  commencement  of  the  perpetration  of  the 
crimen" 

3d.  Because  the  Court  erred  in  the  following  charge :  ^'  That 
the  seizing  by  the  arm,  or  an  attempt  to  turn  the  young  lady, 
or  party  over,  would  be  an  assault,^'  there  being  no  evidence 
to  authorize  such  a  charge. 

The  motion  was  overruled,  and  the  defendant'excepted  upon 
each  of  the  grounds  aforesaid. 

Underwood  &  Rowell  ;  Forsyth  &  Reese,  for  plain- 
tiff in  error. 

Ivey  F.  Thompson,  Solicitor  General,  by  Hamilton 
Yancey,  for  the  State. 
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Tbippe,  Judge. 

1.  The  Court,  in  the  illustrations  that  were  ^ven  to  the 
jurj,  certainly  intended  them  to  be  taken  only  as  hypothetical 
instances  explanatory  of  a  l^al  principle,  and  not  as  reciting 
any  facts  as  proven  on  the  trial.  We  doubt  not  the  jury  so 
understood  them,  and  could  not  have  been  misled  by  them* 
Had  they  been  stated  as  being  proven  by  the  evidence,  the 
question  would  have  been  different  But,  under  the  strictest 
rule,  some  freedom  must  be  allowed  a  Judge  to  explain  and 
illustrate  to  a  jury  his  meaning' in  a  chai^  on  l^al  questions, 
especially  where  such  questions  can  thus  be  simplified  and 
be  made  more  fully  comprehended  by  those  who  are  to  make 
an  application  of  them  to  the  facts  of  the  case  under  investi- 
gation. 

2.  The  main  question  in  this  case  is,  did  the  &cts  proven 
justify  the  verdict?  The  jury  were  authorized  to  find,  and 
doubtless  did  so  find,  that  a  man — ^a  negro  man — ^in  the  night 
time,  entered  a  room,  by  raising  a  window,  where  a  girl  thir- 
teen or  fourteen  years  of  age  was  sleeping,  and  got  into  bed 
with  her,  under  the  bed  clothes,  and  on  his  movements  waking 
her,  and  she  making  an  oulcry,  which  was  responded  to  from 
another  room  where  her  uncle  slept,  the  n^ro  fled  out  of  the 
window.  The  jury  found  the  defendant  guilty.  Shall  their 
verdict  beset  aside?  They  have  determined  the  &c(8  and 
the  intention ;  shall  we  say  that  intention  was  not  as  the  jury 
found  it?  Here  was  an  adventurer,  guilty  of  a  daring,  reck- 
less act,  which,  it  is  natural  to  suppose,  no  one  would  attempt, 
unless  it  was  from  a  desperate  purpose  to  accomplish  the  end 
intended  at  all  hazards.  The  recklessness  of  what  he  did  do 
illustrates  the  recklessness  of  his  intention.  A  party  acting 
as  this  defendant,  has  no  right  to  complain  where  both  the  law 
and  an  outraged  family  spare  his  life.  It  is  a  principle  found 
in  many  decisions,  and  in  the  elementary  books,  that  a  person 
may  be  guilty  of  this  oflense,  though  the  intent  aflerwaitls 
subsides  and  he  desists  from  his  purpose,  especially  if  he  so 
desists  firom  fright  at  being  detected,  or  from  inability  to  ac- 
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complish  his  purpose :  35  Ala.^  380 ;  Bishop  on  Crim.  Law, 
sec.  664,  and  note  4. 
Judgment  affirmed* 


KoBERT  J.  Massey,  tnistee,  plaintiff  in  error,  vs.  Luke 

AiiLEN,  defendant  in  error. 

1.  Where  the  ground  upon  which  a  motion  for  a  new  trial  was  based,  was 
that  the  defendant  was  absent  from  the  Court  on  the  day  the  case  was 
called  and  tried,  because  somebody  had  told  him  that  the  presiding 
Judge  had  given  public  notice  to  all  parties  in  cases  that  were  Iitigated| 
that  they  need  not  attend  Court  on  that  day,  it  must  he  made  affirma- 
tively to  appear  from  whom  the  defendant  obtained  such  information, 
and  that  such  public  notice  was  in  fact  given.     (R.) 

2.  Where,  under  the  aforesaid  facts,  the  defendant  sought  to  set  aside  the 
Terdict,  the  statement  that  it  was  '*  for  largely  more  than  was  justly 
due,"  was  entirely  too  indefinite.     (R.) 

8.  The  Court  having  to  pass  upon  the  weight  and  credit  of  the  affidavits 
filed  on  the  motion  for  a  new  trial,  this  Court  will  not  interfere  with 
its  discretion  unless  abused.     (R.) 

New  trial.  Verdict.  Discretion.  Before  Judge  Hopkins. 
Fulton  Superior  Court.    April  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

.  Pope  &  Bbown,  for  plaintiff  in  error. 

HiLLYEB  &  Brother,  for  defendant. 

Warner,  Chief  Justice. 

1.  This  was  a  motion  for  a  new  trial  in  a  case  in  which  a 
verdict  had  been  rendered  in  favor  of  the  plaintiff  against  the 
defendant,  on  the  ground  that  the  defendant  had  been  informed 
that  the  presiding  Judge  had  given  public  notice  to  all  parties 
in  cases  that  were  litigated,  that  they  need  not  attend  the  Court 
CD  the  day  when  the  verdict  was  taken  against  him,  and  in 
consequence  of  such  information  the  defendant  was  absent,  and 
did  not  expect  his  case  to  be' called  while  the  Court  was  en- 
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gaged  in  calling  cases  not  litigated ;  that  the  plaintiff's  ooansel 
called  the  attention  of  the  Court  to  this  case,  and  stated  it  was 
not  litigated ;  that  defendant's  counsel  who  had  appeared  for 
him  in  the  case,  had  withdrawn  from«it;  which  latter  statement 
was  true,  but  that  defendant  ^vas  still  relying  on  his  defense 
when  the  case  should  be  called  for  trial;  that  the  then  presiding 
Judge  did  not  know  that  defendant  had  a  plea^filed,  and  there- 
fore, permitted  the  plaintiff  to  take  a  verdict  for  largely  more 
than  was  justly  due.  The  forgoing  facts  were  sworn  to  by 
^he  defendant.  Judge  Pope,  who  was  the  presiding  Judge 
when  the  verdict  was  taken,  after  he  went  off  the  bench,  was 
employed  by  the  defendant,  as  his  counsel,  to  set  aside  the 
verdict  and  obtain  a  new  trial  in  the  case.  Judge  Pope  made 
an  affidavit  that  the  statements  made  in- the  defendant's  motion 
for  a  new  trial,  as  to  the  circumstances  under  which  the  verdict 
was  taken,  were,  to  the  best  of  his  recollection  and  belief,  true. 
Henry  Hillyer,  one  of  plaintiff's  counsel,  made  an  affidavit 
that  when  the  case  was  tried,  it  was  reached  in  its  order  upon 
a  r^ular  call  of  the  docket,  and  that  the  Court  was  not  call- 
ing the  docket  for  the  purpose  of  trying  or  disposing  of  cases 
not  litigated,  but  was  calling  the  docket  regularly  for  the  trial 
of  all  cases  where  no  legal  grounds  for  continuance  was  shown. 
Upon  this  statement  of  fiicts,  the  Court  refused  to  grant  the 
motion  for  a  new  trial,  whereupon  the  defendant  excepted. 
The  ground  on  which  the  motion  for  a  new  trial  is  based  in 
this  case,  is  that  the  defendant  was  absent  firom  the  Court  on 
the  day  the  case  was  called  and  tried,  because  somebody  had 
informed  him  that  the  presiding  Judge  had  given  public  notice 
to  all  parties,  in  cases  that  were  litigated,  that  they  need  not 
attend  the  Court  on  that  day.  Who  gave  the  defendant  that 
information  it  does  not  appear,  nor  does  it  affirmatively  appear 
that  the  presiding  Judge  gave  any  such  public  notice  to  parties 
litigating  in  the  Court,  as  it  is  allied,  on  the  defendant's  infor- 
mation. It  is  true,  Judge  Pope  states  in  his  affidavit,  that 
the  statements  in  the  defendant's  motion  for  a  new  trial,  "as 
to  the  circumstances  under  which  the  verdict  was  taken,"  were 
true,  to  the  best  of  his  recollection  and  belief.    The  circum- 
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Stances  ander  which  the  verdict  was  taken  may  be  true^  and 
still  the  presiding  Judge  may  not  have  given  the  public  notice 
of  which  the  defendant  alleges  somebody  informed  him.  The 
having  given  the  public  notice  to  the  parties  by  the  presiding 
Judge,  as  alleged  by  the  defendant,  was  an  important  fact^ 
which  the  affidavit  of  Judge  Pope  omits  to  state. 

2.  Besides,  the  defendant  states  the  verdict  is  for  "largely 
more  than  was  justly  due,"  but  for  how  much  more,  we  do 
not  know;  the  term  "largely  more"  is  rather  too  indefinite, 
when  a  party  seeks  to  set  aside  a  verdict  because  it  is  for  too 
much. 

3.  But  there  is  another  view  of  this  case  which,  in  our 
judgment,  must  control  it.  The  facts  of  the  case  were  sub- 
mitted to  the  Court  for  its  judgment,  on  the  evidence  contained 
in  the  affidavits  of  the  defendants.  Pope  and  Hillyer.  If  the 
Court  thought  proper,  in  the  exercise  of  its  judgment,  to  give 
more  weight  and  credit  to  the  statement  contained  in  the  affi- 
davit of  Hillyer,  when  taken  in  connection  with  the  proceed- 
ings had  on  the  trial,  apparent  on  the  fiice  of  the  record  then 
before  the  Court,  than  to  the  statements  contained  in  the  other 
affidavits,  it  was  its  province  to  do  so,  and  this  Court  cannot 
say  that  there  was  not  sufficient  evidence  to  support  that 
judgment,  and  will  not,  therefore,  interfere  with  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


William  M.  Moses,  plaintiff  in  error,  vs.  James  T.  Flew- 
^       ELLEN,  defendant  in  error. 

When  money  was  raised  by  the  sheriflT  under  aJL  fa.  in  favor  of  A,  against 
B,  and  C,  the  holder  of  an  older  ^.  fa.f  placed  the  same  in  the  hands 
of  the  sheriff  to*  claim  the  money,  and  gave  him  notice  to  hold  the 
money  for  distribution  by  the  Court,  and  the  defendant  instituted  pro- 
ceedings under  the  Relief  Act  of  1S68,  to  reduce  the  older  judgment,  and 
pending  thes^  proceedings,  though  under  the  belief  that  they  had  been 
abandoned,  the  sheriff  had  paid  the  money  over  to  the  older  ^.  /a., 
which  had,  in  the  meantime,  been  purchased  by  A,  the  holder  of  the 
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younger  fi.  fct,,  and  the  proceedings  to  reduce  the  other  judgmeni 
were  afterwards  abandoned  by  the  defendants : 
HMj  That  it  was  error  in  the  Conrt,  on  the  motion  of  the  defendant, 
to  direct  the  money  thns  paid  upon  the  older ^.  /a.  to  be  indorsed,  as 
a  credit  upon  the  younger  JL  fa. 

Execution.  Relief  Act  of  1 868.  Before  Judge  Johnson, 
Muscogee  Superior  Court.     May  Term,  1872. 

This  case  arose  upon  the  following  facts : 

D.  H.  Baldwin  &  Company,  for  the  nse  of  D.  H.  Bald- 
win, recovered  a  judgment  in  the  Superior  Court  of  Musco- 
gee county,  on  the  3d  day  of  May,  1867,  against  James  T. 
Flewellen,  for  |1 8,283  93,  principal,  and  $1,788  08,  interest,  to 
the  date  of  judgment,  with  the  accruing  interest,  upon  which 
an  execution  was  issued.  This  execution  was  assigned  to  Wil- 
liam M.  Moses.  It  was  levied  upon  certain  property  of  de- 
fendant, which  sold  for  $7,000  00,  $4,700  88  of  which  amount 
was  held  up  by  the  sheriff,  under  a  notice  from  Edward  Bradley 
that  he  claimed  such  sum  as  due  to  him  on  an  execution  in  his 
fiivor,  recovered  against  Abner  H.  Flewellen,  as  principal,  and 
James  T.  Flewellen,  as  security,  in  the  County  Court  of  Mus- 
cogee county,  on  March  15th,  1867,  and  under  an  affidavit  of 
Flewellen  that  he  desired  to  suspend  the  payment  of  said  last 
mentioned  execution,  under  the  Belief  Act  of  1868.  On  or 
about  July  1st,  1869,  whilst  said  fund  was  still  in  the  hands  of 
the  sheriff,  Moses  purchased  the  Bradley  execution  at  fifty  cents 
on  the  dollar,  and  on  August  27th,  in  the  same  year,  the  sher- 
iff, under  the  impression  that  Flewellen's  proceedings  under 
the  Relief  Act  of  1868,  to  open  the  judgment  upon  which 
said  execution  was  based,  had  been  abandoned,  p^id  over  said 
$4,700  00  to  said  fi.  fa.,  and  it  was  duly  satisfied.  But  in 
fact,  the  proceedings  to  open  said  judgment  had  not  then  been 
abandoned,  though  they  were  based  upon  grounds  held  by  the 
Supreme  Court  to  be  untenable.  Proceedings  were  also  insti- 
tuted to  open  the  junior  judgment,  which  were  subsequently 
and  before  the  hearing  of  this  motion  abandoned. 

Under  these  circumstances  the  defendant,  Flewellen,  moved 
the  Court  to  direct  the  $4,700  00,  by  which  the  Bradley  exe- 
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cation  as  aforesaid  was  satisfied,  to  be  entered  as  a  credit  on 
the  Baldwin  execution.  The  Court  so  directed,  and  Moses 
excepted. 

R.  J.  Mo6£S;  M.  H.  Blandford,  for  plaintiff  in  error. 

Ingram  <&  Crawford,  for  defendant. 

McCay,  Judge. 

When  the  whole  record  is  considered,  this  case  at  last  comes 
simply  to  this:  The  sheriff  paid  this  money  to  Mr.  Moses 
at  a  time  when  he  ought  not  to  have  paid  it.  But  as  matters 
have  finally  resulted,  had  he  kept  the  money  until  it  was  paid 
out  under  an  order  of  the  Court,  the  very  fi,  fa.  on  which  it 
was  in  &ct  credited,  would,  under  the  law,  have  got  it.  It 
seems  to  us  that  it  is  pushing  the  idea  of  regularity  and  method 
veiy  far  to  rive  such  tremendous  effect  to  this  entry  of  credit. 

As  we  understand  the  argument,  it  is  this :  "  The  money 
went  into  the  sheriff's  hands  for  distribution.  It  has  never 
been  legally  and  regularly  distributed.  In  contemplation  of 
law,  it  is  therefore  still  in  the  sheriff's  hands  for  distribution. 
If  Mr.  Moses  has  it,  he  has  it  as  the  bailee  of  the  sheriff.  Of 
the  two  fi.  fas.  claiming  it,  that  of  the  oldest  date  is  to  be 
considered  the  oldest,  but  the  entry  of  credit  on  it  satisfies  it, 
and,  therefore,  the  younger  fi.  fa.  takes  the  money.''  But 
this  argument  ignores  the  fact  that  this  entry  was  for  this  very 
money,  and  if  the  money  was  not  properly  paid  to  it  at  the 
time,  the  entry  does  not  represent  the  truth,  and  there  is  really 
no  credit.  The  Judge  of  the  Superior  Court,  on  a  rule  for 
distribution  of  money,  sits  as  a  Chancellor,  and  the  rules  of 
estoppel,  etc.,  do  not  operate  unless  they  are  just  and.  equita- 
ble. Either  the  money  was  properly  paid,  or  it  was  not.  If 
properly,  it  is  not  now  in  the  sheriff's  hands.  If  improperly, 
the  credit  is  nothing. 

We  think  the  order  to  enter  the  credit  on  the  younger  fi. 
fa.  was  error.  The  order  ought  to  have  been  simply  an  order 
reciting  the  &cts  and  directing  that,  though  the  payment  had 
Vol.  xi^viii.  8. 
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been  made  at  a  time  when  the  sheriff  was  not  authorized  to 
pay  out  the  money,  yet,  as  the  Bradley^,  fa.  was  the  oldest, 
and  as  there  had  been  a  failure  to  reduce  it,  that  the  entry  of 
it  stand  as  a  disposition  of  the  fund  held  up  by  the  notice. 
Judgment  reversed. 


Lewis  Tumlin,  plaintiff  in  error,  vs.  The  Virginia  Home 
Instjbance  Company,  defendant  in  error. 

An  award  of  arbitrators  was,  by  order  of  the  Court,  entered  on  tbe  min- 
utes during  the  November  term,  1871.  At  the  same  term,  exceptions 
to  the  award  were  filed.  No  further  action  was  taken  at  that  term. 
At  the  ensuing  April  term,  a  demurrer  to  the  exceptions  was  heard  and 
sustained,  and  an  order  to  that  effect  entered  on  the  minutes.  At  the 
time  of  hearing  the  demurrer,  leave  was  granted  to  defendant  and  time 
given  to  amend  the  exceptions.  On  the  next  day,  the  amendment  was 
made  and  sworn  to  in  open  Court,  though  the  amendment  does  not  ap- 
pear to  have  been  then  filed.  On  the  28th  of  June,  the  juries  were 
discharged  for  the  term,  and  the  Court  adjourned  to  the  26th  of  the 
ensuing  August  to  hear  motions,  etc.  On  that  day,  the  plaintiff  moved 
for  judgment  on  said  award  and  for  execution.     Defendant  objected, 

.  and  the  Court  allowed  the  amended  exceptions  to  be  filed,  and  certifies 
to  this  Court  that  he  *' regarded  the  application  for  leave  to  amend  as 
being  in  all  the  time,  and  why  the  order  dismissing  the  exceptions  was 
entered  on  the  minutes,  he  did  not  remember :'' 

ffeldi  That  as  it  does  not  appear  that  plaintiff  made  any  further  motion 
or  asked  for  a  trial  in  the  case  before  the  discharge  of  the  juries,  and 
had  notice  of  the  intention  of  defendant  to  file  the  amended  excep- 
tions, and  leave  granted  therefor,  and  the  Judge,  who  knew  all  the 
facts,  holding  that  the  time  he  had  granted  had  not  expired,  it  was  not 
error  in  the  Court  to  allow  them  to  be. then  filed. 

Award.  Exceptions.  Amendment.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     April  Term,  1872. 

On  November  3d,  1871,  during  the  October  term  of  the 
Superior  Court  of  Fulton  county,  there  was  returned  to  Court 
and  entered  upon  the  minutes  an  award  in  &vor  of  the  plain- 
tifiF,  in  the  case  of  Lewis  Tumlin  vs.  The  Virginia  Home  In- 
surance Company.    On  the  succeeding  day,  the  defendant  filed 
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exceptions.  Thus  the  case  stood  until  the  2d  of  May,  1872, 
during  the  April  term  of.  said  Court,  when  the  same  came  on 
for  a  hearing  upon  a  demurrer  to  the  exceptions.  The  de- 
murrer was  sustained,  and  an  order  to  that  effect  was  entered 
upon  the  minutes.  On  June  28th,  1872,  the  juries  were  dis- 
charged for  the  term,  And  the  Court  adjourned  until  the  ^6th 
day  of  the  ensuing  August,  at  which  time  business  not  re- 
quiring juries  was  to  be  transacted.  On  the  27th  day  of 
August,  plaintiff  moved  for  final  judgment  on  the  award  and 
for  execution.  Defendant  resisted  the  motion  and  asked  leave 
to  file  amended  exceptions.  The  Court  refused  to  order  final 
judgment,  and  plaintiff  excepted. 

To  the  bill  of  exceptions  is  attached  the  following  note  by 
the  presiding  Judge: 

"When  the  demurrer  to  the  exceptions  was  about  to  be  or 
was  disposed  of,  the  counsel  for  defendant  took  time  to  amend 
his  exceptions.  Afterwards,  I  allowed  the  amended  excep- 
tions to  be  filed.  I  regarded  the  application  for  leave  to  amend 
as  being  in  all  the  time.  Why  the  order  dismissing  the  excep- 
tions was  spread  upon  the  minutes,  I  do  not  now  remember." 

• 

Pope  &  Brown,  for  plaintiff  in  error. 

Peeples  &  Howell,  for  defendant 

Trippe,  Judge. 

From  the  Judge's  certificate,  it  is  evident  he  did  not  intend 
or  consider  that  the  discharge  of  the  juries  should  bar  the 
defendant  from  the  right  to  amend  the  objections,  which  he 
had  granted,  and  which  he  considered  as  continuing  "all  the 
time."  It  was  nearly  two  months  from  the  time  the  leave  to 
amend  was  granted  until  the  juries  were  discharged.  The 
plaintiff  made  no  motion  all  this  time.  The  amendment  was 
prepared  and  sworn  to  in  open  Court,  the  day  leave  was  ob- 
tained, but  it  was  not  filed.  Plaintiff  had  npticeof  the  claim 
to  amend,  the  order  of  the  Court  allowing  the  claim,  but  did 
not  move  until  after  the  discharge  of  the  juries. 
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Under  these  circumstances,  we  do  not  think  the  Court  erred 
in  allowing  the  amended  9t:gections  to  be  filed  at  the  time  the 
second  motion  was  made.  It  might  have  been  possibly  more 
consistent  with  form  for  an  order  to  have  been  taken,  setting 
aside  the  order  that  was  entered  on  the  minutes.  But  the  or- 
der allowing  the  amended  objections  to  be  filed  virtually  oper- 
ated to  supersede  the  former  order,  so  &r  as  it  was  necessary. 

Judgment  affirmed. 


Sarah  E.  Kenan,  plaintiff  in  error,  vs.  Thomas  Johnson, 

defendant  in  error. 

1.  Where  the  only  allegation  in  a  bill  seeking  to  enjoin  the  defendant  from 
prosecating  her  claim  for  dower,  in  the  lands  of  which  her  husband 
died  seized  and  possessed,  was  that  she,  ''after  possessing  and  en- 
joying the  assets  of  said  estate  to  a  large  amount  in  excess  of  her  law- 
ful dower,  and  wasting  the  same  by  pleading  and  otherwise,  had  made 
application  to  the  Superior  Court  to  set  apart  her  dower  in  said  es- 
tate," which  charge  was  expressly  denied  by  the  defendant's  answer, 
it  was  error  in  the  Chancellor  to  direct  that  the  writ  of  injunction 
should  issue.     (R.) 

2.  The  widow  of  the  deceased  testator  had  the  legal  right  to  her  dower 
in  one-third  part  of  the  land  of  which  her  husband  died  seized  and 
possessed  at  the  time  of  his  death,  unless  that  right  was  barred  in  the 
manner  prescribed  by  the  law.     (R.) 

Injunction.  Dower.  Before  Judge  Babtlett.  Baldwin 
oountj.    At  Chambers.    April  4th^  1873. 

For  the  &cts  of  this  case,  see  the  decision. 

William  McKinley,  for  plaintiflf  in  error. 

Crawford  &  Williamson,  for  defendant. 

Warner,  Chief  Justice. 

1.  This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants, as  executor  and  executrix  of  A.  H.  Kenan,  deoeased| 
to  marshal  the  assets  of  the  estate  of  the  testator,  alleging  the 
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same  to  be  insolvent,  and  praying  for  an  injunction;  and  that 
the  defendant,  Sarah  E.  Kenan,  the  widow  and  executrix  6f 
the  decedent,  be  enjoined  from  prosecuting  her  claim  for  dower 
out  of  the  land  of  which  her  deceased  husband  died  seized 
and  possessed,  at  the  time  of  his  death.  The  defendant,  Sa- 
rah £.  Kenan,  answered  the  complainant's  bill,  and  showed 
cause  why  the  injunction  should  not  be  granted  restraining 
her  from  prosecuting  her  claim  for  dower.  The  Court,  on  the 
hearing  of  the  motion  for  the  injunction,  granted  the  same, 
and  the  widow  excepted  to  that  part  of  the  order  which  res- 
trained her  from  prosecuting  her  claim  for  her  dower.  The 
only  allegation  made  in  the  complainant's  bill,  in  bar  of  her 
right  to  dower,  is  that  "said  Sarah  E.  Kenan,  widow,  execu- 
trix and  l^atee  as  aforesaid,  after  possessing  and  enjoying  the 
assets  of  said  estate  to  a  large  amount  in  excess  of  her  lawful 
dower,  and  wasting  the  same,  by  pleading  and  otherwise,  hath 
made  application  to  the  Superior  Court  to  set  apart  her  dower 
in  said  estate.''  This  allegation  is  expressly  denied  by  the 
defendant,  in  her  answer,  which  was  not  controverted  at  the 
hearing.  But,  independent  of  the  defendant's  answer,  there 
is  nothing  alleged  in  the  complainant's  bill,  (considering  the 
will  of  the  testator  as  a  part  thereof)  which,  under  the  law  of 
this  State,  would  have  barred  the  widow  of  her  legal  right  to 
dower  in  the  land  of  her  deceased  husband:  Code,  1754. 
Equity  is  ancillary  not  antagonistic  to  the  law;  hence,  equity 
follows  the  law  where  the  rule  of  law  is  applicable,  and  the 
analogy  of  the  law  where  no  ruje  is  directly  applicable:  Code, 
section  3028. 

2.  The  widow  of  the  deceased  testator  had  the  legal  right 
to  her  dower  in  one-third  part  of  the  land  of  which  her  hus- 
band died  seized  and  possessed,  at  the  time  of  his  death,  un- 
less that  right  was  barred  in  the  manner  prescribed  by  the 
law.  There  being  nothing  alleged  in  the  complainant's  bill 
which,  under  the  law,  would  bar  her  of  her  dower,  the  Court 
below  erred  in  restraining  her,  by  injunction,  from  prosecu- 
ting her  legal  right  to  have  it  assigned  to  her. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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BoBEBT  Farrow,  plaintiff  in  error,  r«.  The  State  of 

Georgia,  defendant  in  error. 

1.  The  verdict  was  Dot  contrary  to  evidence,  the  case  being,  under  the 
evidence,  one  where  manslaughter  was  a  very  proper  verdict. 

2.  Whatever  may  be  the  law,  in  a  proper  case,  as  to  how  far  a  man  mnsi 
retreat  to  avoid  an  assault  not  a  felony,  there  was  nothing  to  show  that 
defendant  bad  retreated  at  all,  and  for  this  reason,  neither  the  refusal 
to  charge,  as  asked,  nor  the  charge  as  given,  was  such  error,  if  error 
at  all,  as  to  justify  a  new  trial.  He  was  not  entitled  to  the  charge  as 
asked  for,  and  the  charge  as  given  did  him  no  harm,  but  rather  good 
service ;  it  presented  a  hypothesis  in  his  favor,  based  on  his  retreat,  of 
which  there  was  no  evidence. 

8.  The  introduction  of  the  prisoner's  statement  is  not  such  an  introdu- 
cing of  testimony  as  deprives  the  prisoner  of  the  conclusion,  if  he  in- 
troduces no  testimony,  but  we  are  of  the  opinion  that  t^e  statement  of 
the  Judge,  to  the  effect  that,  if  it  was  introduced,  he  would,  when  the 
time  for  the  argument  came,  hold  the  prisoner  not  entitled  to  the  con- 
clusion, was  not,  under  the  statute,  a  decision  so  as  to  authorize  a  bill 
of  exceptions. 

4.  The  allegation  that  the  person  killed  was  Robert  Germany,  a  person 
of  color,  was  sustained  by  proof  that  Robert  Germany  was  the  name 
of  the  deceased,  the  words  person  of  color  being  unnecessary  and  sur- 
plusage. 

5.  The  newly  discovered  evidence  was  not  shown  to  be,  in  fact,  in  exist- 
ence, by  the  affidavit  of  the  witness  by  whom  it  could  be  proved,  or 
any  excuse  given  for  its  non-production. 

Criminal  law.  Indictment.  New  trial.  Practice.  Evi- 
dence. Bill  of  exceptions..  Newly  discovered  evidence.  Be- 
fore Judge  Wright.  Troup  Superior  Court.  November 
term,  1871. 

Robert  Farrow  was  placed  upon  trial  for  the  offense  of 
murder,  alleged  to  have  been  committed  upon  the  person  of 
Reuben  Grermany,  a  person  of  color.  The  defendant  pleaded 
not  guilty. 

The  evidence  made  the  following  case:  On  a  Tuesday 
night,  during  the  latter  portion  of  the  month  of  October,  1871, 
Wily  Cunningham  and  the  deceased  were  out  hunting.  Co- 
lumbus Cunningham,  the  brother  of  Wily,  and  defendant  met 
them  in  the  road.     Columbus  became  involved  in  a  difficulty 
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with  deceased ;  Wily  led  the  deceased  off  firom  his  brother, 
when  deceased  jerked  away,  struck  Wily^  jumped  back,  drew 
his  knife,  rushed  at  Wily  and  closed  with  him;  Columbus 
then  seized  deceased,  when  defendant  took  Columbus  off  of 
deceased's  back,  and  threw  him  on  one  side  of  the  road.  De- 
fendant said  to  deceased,  ''God  damn  you,  you  have  cut  me.'' 
Deceased  shut  up  his  knife  and  said,  ''If  I  did,  I  did  not  aim 
to  do  it.''  Defendant  replied,  "Grod  damn  you,  you  have  cut 
me,"  pulled  out  his  knife,  rushed  upon  deceased,  struck  him 
in  the  breast  and  said,  "  Grod  damn  you,  I  will  shoot  you." 
He  did  not  shoot,  but  struck  deceased  three  times  in  the  breast: 
When  he  stuck  him  the  third  time,  deceased  closed  with  him 
and  ran  him  back,  bending  him  over  the  .fence;  the  defendant 
then  comnJ^noed  cutting  deceased;  deceased  threw  defendant 
out  into  the  road,  got  up  off  of  him,  and  said  that  defendant 
had  cut  him  all  to  pieces;  Wily  told  him  to  come  and  go 
home;  he  said  he  was  not  able  to  go,  and  asked  Wily  to  come 
and  unbutton  his  pants;  deceased  laid  down  and  said,  "Grod 
bless  the  man,  I  love  him  for  all  he  has  served  me  so."  He 
died  in  fifteen  or  twenty  minutes;  deceased  had  been  drink- 
ing. One  witness  testified  that  some  three  weeks  before  the 
homicide,  defendant  said  to  him  that  deceased  had  made  him 
mad;  witness  asked  what  about?  Defendant  answered  that  he 
heard  deceased  tell  a  lady  to  slight  him,  defendant,  for  him,  de- 
ceased, and  that  the  first  time  he  crossed  his  path,  he  intended 
to  put  a  ball  in  him.  The  defendant  was  somewhat  stouter  than 
deceased. 

There  were  some  few  discrepancies  in  the  immaterial  por- 
tions of  the  testimony,  but  the  case  as  herein  stated,  is  all  that 
is  necessary  to  a  clear  understanding  of  the  decision  of  the 
Court. 

When  the  evidence  was  closed,  the  defendant  proceeded  to 
make  his  statement  to  the  juiy,  as  allowed  by  statute  in  such 
case  made  and  provided.  Counsel  for  the  State  objected  to 
its  reception,  save  as  such  testimony,  as,  if  received,  would 
debar  counsel  for  defendant  from  opening  and  concluding  the 
argument  to  the  jury,  which  objection  was  sustained;  it  was 
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farther  raled  by  the  Court  that  if  defendant  should  make  his 
statement,  then  his  counsel  would  be  precluded  the  privil^e 
of  opening  and  concluding  the  argument  to  the  jury. 

To  which  ruling  counsel  for  defendant  excepted.  Defendant 
requested  the  Court,  in  writing,  to  charge  the  jury  ^*  that  if 
Keuben  Germany,  the  deceased,  was  described  in  the  indict- 
ment as  a  person  of  color,  it  was  such  an  all^ation  as  must 
be  strictly  proven  as  allied,  and  that  no  presumption  that 
such  was  the  fact  could,  outside  of  the  evidence,  be  entertained 
by  the  jury,"  which  chaige  the  Court  refused  to  give,  and 
defendant  excepted. 

Defendant,  in  writing,  requested  the  Court  to  charge,  'Hhat 
if  the  jury  believed,  that  during  a  sudden  rencounter  with 
the  deceased,  the  defendant  fled  as  &r  as  he  insistently 
could,  by  reason  of  a  fence  and  other  impediments,  and  then, 
under  a  reasonable  fear  g£  great  bodily  harm,  slew  his  assail* 
ant,  tliat  it  was  justifiable  homicide,^'  which  charge  the  Court 
refused  to  give,  but  on  the  contrary,  charged  the  jury,  '^  that 
under  any  circumstances  of  retreat  or  avoidance,  if  the  de- 
fendant was  under  the  fear  of  a  reasonable  man  that  a  felony 
was  about  to  be  perpetrated  upon  him  by  his  assailant,  then 
the  killing  would  be  justifiable  homicide,  but  that  any  circum- 
stances of  retreat  or  avoidance  under  reasonable  fear  of  any 
less  bodily  hurt,  could  only  reduce  the  offense  to  voluntary 
manslaughter,"  to  which  charge  defendant,  by  his  counsel,  ex- 
cepted. 

The  jury  returned  a  verdict  in  these  words :  "  We,  the  jury, 
find  the  defendant  guilty  of  voluntary  manslaughter."  Where- 
upon counsel  for  defendant  moved  for  a  new  trial  in  the  said 
cause,  upon  the  following  grounds,  to-wit: 

Ist.  Because  the  Court  erred  in  ruliug  that  the  statement 
of  the  prisoner  at  the  bar  is  such  testimony  as  to  preclude 
oou  nsel  for  defendant  fi'om  making  the  concluding  aigument, 
'  when  such  defendant  introduces  no  other  evidence  or  testi- 
mony. 

2d.  Because  the  verdict  was  contrary  to  the  evidence  and 
principles  of  justice. 
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Sd.'  Because  the  verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence. 

4th.  Because,  since  the  trial  of  the  said  cause  and  the  verdict 
rendered,  new  and  material  evidence  has  been  discovered  by 
the  defendant>to-wit:  that  of  Columbus  Cunningham,  of  said 
county,  who  informed  this  defendant  that  he  heard  Beuben 
Germany,  the  deceased,  just  before  the  fatal  rencounter,  curse 
amd  threaten  the  defendant,  using,  toward  said  defendant, 
Bobert  Farrow,  words  and  threats  going  to  show  an  intention 
to  take  said  defendant's  life. 

In  support  of  the  last  ground  was  attached  the  affidavit  of 
the  defendant. 

The  motion  was  overruled,  and  counsel  for  defendant  ex- 
cepted upon  each  of  the  grounds  aforesaid. 

Cox  &  TuKNER,  for  plaintiff  in  error. 

1.  (a.)  See  Irw.  Kev.  Code,  4551,  3798;  Stat.  1868,  p.  24. 
When  old  statute  is  repealed  by  new :  1  Black.  Com.,  89 ; 
Irvin  et  al.  vs.  Moore  e^  a/.,  16  Ga.  B.,  361 ;  Elrod  vs.  Gilli- 
land,  H.  <&  Co.,  27  Ga.  B.,  467.  General  rule  as  to  construc- 
tion of  statutes :  1  Bl.  Com.,  61 ;  Irw.  Bev.  Code,  section  4. 
As  to  technical  terms :  1  Bl.  Com.,  59.  Definition  of  testi- 
mony :  Bouv..  Law  Die,  vol.  2,  4th  ed.,  689 ;  see  State  vs, 
WilliaiQM,  3  Ga.  B.,  460;  18  Johns.,  218. 

(6.)  See  3  Green.  Ev.,  22 ;  Wharton's  Amer.  Crim.  Law, 
vol.  i,  597. 

(c.)  See  4  BL  Com.,  185;  Park.  Cr,  B.,  vol.  1,  164;  Cons, 
of  Ga.,  Art.  XL,  sec.  3 ;  Code  of  Ga.,  4268. 

(d)  See  definition  of  crime :  Irw.  Bev.  Code,  4227,  4228. 

(e.)  All  the  acts  of  prisoner,  up  to  the  time  he  struck  de- 
ceased, clearly  show  that  his  intention  was  to  quell  difficulty. 

2.  A  state  of  mind  once  proven  to  exist  is  presumed  to  con- 
tinue until  rebutted  by  proof:  Irw.  Bev.  Code,  3701. 

3.  Prisoner  drawing  knife  and  striking  deceased  in  breast 
is  not  such  proof,  because  the  act  may  be  accounted  for  upon  a 
reasonable  hypothesis,  consistent  with  his  innocence,  to  which 
construction  he  is  entitled :  3  Green,  on  Ev.,  29. 
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4.  The  &cta  are :  Deceased  was  drunk ;  deceased  had  at- 
tempted to  cut  all  present ;  deceased  stabbed  prisoner  whilst 
he,  prisoner,  was  in  the  act  of  defending  himself;  all  present 
had  persuaded  deceased  to  stop  the  fuss. 

5.  First  hypothesis :  Prisoner  seeing  all  appeals  to  the  rea- 
son of  deceased  &il,  attempted,  by  threats,  to  overawe  him, 
and  thereby  prevent  further  acts  of  violence  on  his  part. 

6.  This  hypothesis  is  reasonable.  Prisoner  did  not  intend 
to  execute  his  threats,  for  there  is  no  evidence  that  he  had  a 
pistol ;  prisoner  did  not  intend  to  cut  deceased,  because  he  did 
not  open  his  knife ;  prisoner  did  not  intend  to  inflict  upon  de- 
ceased the  least  bodily  hurt,  for,  having  ample  opportunity,  he 
did  not  strike  him  as  though  he  were  fighting,  and  prisoner 
retreated  when  he  was  assaulted. 

7.  SecoTid  hypothesis :  Prisoner  made  the  threat  to  protect 
himself  from  personal  danger,  which  he  had  a  right  to  do : 
Whar.  Amer.  Crim.  Law,  sec.  1026. 

8.  Prisoner  had  a  right  to  deem  the  threat  necessary,  be- 
cause all  other  means  to  stop  deceased's  violent  assaults*  had 
failed :  See  evidence,  generally/  of  Wm.  Jackson  and  Wiley 
Cunningham. 

9.  Prisoner  could  not  run,  because  he  was  badly  wounded 
in  the  knee;  (was  before  the  jury  on  crutches ;)  prisoner  bad 
reason  to  fear  another  stab,  because  deceased  had  cut  at  every  * 
one  in  his  reach,  and  did  not  see  deceased  put  up  his  knife, 
because  it  was  dark. 

10.  The  killing  was  justifiable,  under  common  law  doctrine 
of  chance-medley :  4  Bl.  Com.,  184. 

11.  Prisoner,  when  assaulted,  retreated  as  fiir  as  he  could; 
he  r^reated  because,  being  the  stronger  man  of  the  two,  de- 
ceased could  not  have  forced  him  back  against  his  will. 

12.  In  self-defense,  under  section  4264  of  Irwin's  Revised 

Code. 

13.  The  facts  are:  Deceased  bad  stabbed  him  once;  de- 
ceased's every  act  showed  a  reckless  inconsideration  of  human 
life;  deceased's  assault  upon  prisoner  was  violent  and  contin* 
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nous ;  deceased  threw  prisoner  in  such  a  position  as  deprived 
him  of  all  means  of  defense,  except  the  one  used. 

14.  See  Irwin's  Revised  Code,  3665.  As  to  importance 
of  this  evidence,  see  Monroe  vs.  The  State,  5  Ga.  R.,  86,  head 
note,  3 ;  see,  also,  opinion  of  Lumpkin,  Judge,  in  Monroe  vs. 
The  State,  5  Ga.  R.,  136,  138. 

Mabry,  Toole  &  Son,  for  the  State. 

McOay,  Judge. 

• 

1.  Without  doubt,  this  was  an  unfortunate  affair — ^an  in- 
stance of  the  sad  evil  of  intemperance  and  of  the  consequen- 
ces of  allowing  one's  passions  to  get  the  control  of  the  respect 
for  human  life  and  of  human  and  divine  law.  That  the 
prisoner  had  cause  for  anger  is  unquestionable,  and  the  cir- 
cumstances do,' in  our  judgment,  excuse  him  from  the  guilt 
of  murder,  yet  he  has  taken  a  human  life  without  any  of  the 
justifications  allowed  by  law.  At  the  time  he  inflicted  the  fatal 
blow,  he  had  no  reason  to  fear  any  harm  to  himself  from  the 
deceased.  Prom  all  the  facts,  one  cannot  but  think  that  even 
the  cuts  he  got  in  the  struggle  between  the  deceased  and  the 
person  with  whom  he  was  quarreling,  were  accidental.  At 
any  mte,  the  evidence  is  conclusive,  that  as  soon  as  the  de- 
ceased knew  he  had  injured  the  prisoner,  he  expressed  his 
regret,  and  put  up  his  knife.  The  prisoner  had  no  reason  to 
suppose  the  deceased  intended  to  interfere  with  him  any  longer. 
In  this  state  of  things,  impelled  by  his  own  fierce  passions,  he 
draws  his  knife,  rushes  upon  the  deceased  and  strikes  him  sev- 
eral times  on  the  breast  with  his  open  knife  in  his  hand.  The 
clinching  of  him  by  deceased  w^as  only  the  natural  act  of  a 
man,  doing  the  best  he  could  against  a  violent  assault,  and 
there  was  nothing  in  this  to  justify  the  killing.  The  hot 
passion,  induced  by  his  wounds,  is  the  only  excuse  that  in  our 
judgment  exists,  and  the  jury  has  given  him  the  benefit  of  this 
by  the  verdict  of  manslaughter.  We  cannot  say,  from  the 
evidence,  that  this  verdict  is  illegal ;  there  is  some  evidence 
even^  that  the  fatal  wound  was  in  the  breast,  and  that  this 
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was  \nHkied  before  deceased  dindied  the  priaoDer,  and  if  the 
janr  believed  this  he  gete  off  pretty  well  bj  a  verdict  of  man- 
shiighter. 

It  is  not  Deoeasaiy  for  ns  to  decide  the  qnesdon  so  elabo- 
ratelj  aigoed,  as  to  how  &r  one  most  retreat  to  be  justified 
in  killing  <Hie  who  is  manifestly  endeavoring  by  violence  or 
surprise  to  commit  npon  him  a  wrong  less  than  a  felony.  The 
prisoner,  in  this  case, did  not  rrtreat  at  all;  there  isabsolately 
no  evidence,  finom  which  it  is  possible  to  infer,  that  he  re- 
treated at  alL  In  the  immediate  stni^le,  which  ended  in  the 
death  of  deceased,  the  prisoner  was  the  aggressor,  and  the  ev- 
idence shows  no  act  of  his  indicating  any  disposition  to  get 
away.  The  charge  asked  for  was  not,  therefore,  pertinent  to 
the  evidence.  And  the  charge  as  ^ven,  whether  right  or  not, 
did  the  prisoner  no  harm,  as  it  presented  a  hypothesis  in  his 
£ivor  which  the  evidence  did  not  jostify. 

2.  The  deceased  is  described  by  his  name  and  by  his  color. 
The  name  is  sufficient.  It  is  laid  down  by  Chitty,  that  if  the 
occupation  be  stated  it  is  surplusage,  and  need  not  be  provoi: 
1  Chitty's  Criminal  Law,  211.  And  this  is  a  general  rule  as 
to  matters  of  description.  The  case  in  16  Arkansas  Reports,  of 
the  killing  of  the  Wyandotte  Indian,  was  right  enough,  as  that 
was  ail  the  description  given.  It  would  be  too  burdensome  to 
require  eveiy  particular  of  description  to  be  proven.  It  is 
enough  if  a  sufficiency  is  proven  to  identiiy.  The  name  does 
that;  the  color  is  only  another  mode  of  identification.  All 
colors  of  men  stand  now  on  equal  footing  before  the  law. 

3.  It  is  only  in  a  very  loose  sense  that  the  prisoner's  statement 
is  evidoice.  Ordinarily  it  can  have  only  the  force  which  its  oon- 
fflstency,  naturalness  and  inherent  probi^ility  gives  it  It  is  a 
very  poor  privily  if  it  has  to  be  bartered  for  the  conclusion, 
and  we  do  not  think  it  was  the  intent  of  the  Legislature  to 
make  its  introduction  have  that  effect.  It  was  so  easy  and  so 
natural  to  say  so,  that  the  absence  of  a  provision  is  an  argu- 
ment against  it  Criminal  laws  are  to  be  construed  &vorably 
to  the  accused,  and  no  right  is  to  be  oonstrued  away.  It  must 
be  clear  that  the  law  takes  it  away.     We  do  not,  therefore. 
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agree  with  the  Circuit  Judge  in  the  opinion  he  expressed. 
Bat  we  do  not  think  this  a  ground  for  a  new  trial.  The  facts 
stated  do  not  constitute  a  decision.  He  did  not  rule  out  the 
statement,  nor  did  he  refuse  the  right  to  conclude.  All  that 
can  be  said  is,  that  he.  announced  that  under  certain  circum- 
stances he  would  deny  the  right  to  conclude.  He  did  not  in 
this  case  deny  it,  because  the  party;  in  anticipation  of  what 
the  Judge  would  decide,  took  such  a  course  as  to  obviate  the 
anticipated  decision.  It  would  be  dangerous  to  treat  such  an 
announcement  as  a  decision.  A  Judge's  known  opinions  are 
no  reason  wh^  parties  should  not  call  upon  him  to  decide. 
His  decision  in  one  case  is  no  justification  for  a  party  who  has 
a  similar  case,  not  to  demand  a  new  decision.  The  true  course 
was  to  put  in  the  statement,  and  when  the  time  came  for  the 
argument,  to  evoke  the  decision  of  the  Court. 

4.  The  rule  is  well  established  that  to  get  a  new  trial,  on 
the  ground  of  newly  discovered  testimony,  the  affidavit  of 
the  witness  must  be  produced.  Something  more  at  any  rate 
must  appear  than  the  affidavit  of  the  party  making  'the  mo- 
tion. Ordinarily,  and  perhaps  universally,  there  must  be  the 
affidavit  of  the  witness,  or  of  some  one  who  knows  what  the 
witness  can  and  will  testiiy  to. 

Judgment  affirmed. 


John  Tate,  plaintiff  in  error,  vs.  The  State  op  Georgia, 

defendant  in  error. 

The  City  Court  of  Atlanta  has  no  power,  under  the  Act  organizing  said 
Court,  to  grant  new  trials,  nor  can  that  power  be  derived  from  that  pro- 
▼ision  in  the  Constitution  allowing  writs  of  error  from  the  judgment  of 
City  Courts. 

New  trial.    Before  Judge  Cowart!     City  Court  of  At- 
lanta,    March  Term,  1866. 

John  Tate  was  found  guilty  of  bastardy  in  the  City  Court 
of  Atlanta.     A  motion  for  new  trial  was  made  ppon  several 
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grounds,  unnecessary  here  to  be  set  forth.  The  motion  was 
overruled,  and  the  defendant  excepted.  When  his  case  was 
called  in  the  Supreme  Court,  counsel  for  the  State  moved  to 
dismiss  the  writ  of  error,  upon  the  ground  that  the  City  Court 
.  of  Atlanta  had  no  authority  to  entertain  a  motion  for  a  new 
trial.  The  Court  took  the  question  under  consideration,  heard 
the  case  upon  its  merits,  and  decided  as  is  set  forth  in  the  pre- 
ceding head-note. 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 

John  T.  Glenn,  Solicitor  General ;  Howard  Van  Epps, 
for  the  State. 

Trippe,  Judge. 

There  is  no  power  conferred  by  the  Constitution  on  any  Court 
to  grant  new  trials,  except  on  the  Superior  Courts.  The  Act 
organizing  the  City  Court  of  Atlanta  makes  no  provision  as 
to  new  -trials  being  granted  by  the  Judge  thereof.  Wliere- 
ever  that  power  can  be  exercised,  it  is  derived  from  some  ex- 
press grant  The  old  Inferior  Courts  did  not  have  the  power, 
and  the  different  City  Courts  which  have  the  right,  get  it  by 
special  provision,  either  in  the  Acts  organizing  such  Courts  or 
some  subsequent  enactment.  The  power  is  now  given  to  the 
Judges  of  the  County  Courts,  but  it  is  by  the  Act  of  Febru- 
ary 24th,  1873.  It  is  true,  that  by  the  Constitution,  there 
may  be  a  writ  of  error  from  the  City  Courts  to  this  Court; 
and  the  want  of  power  in  such  a  Court  to  hear  a  motion  for 
a  new  trial  may  deprive  a  party,  on  a  writ  of  error,  of  the 
right  of  being  heard  on  the  question  of  the  verdict  being 
against  the  evidence.  But  this  is  a  matter  for  the  Legisla- 
ture. There  is  the  writ  of  certiorari  which  might  avail  in 
such  a  case,  and  also  the  writs  of  mandamus  and  prohibition^ 
through  which  other  rights  may  be  asserted  and  wrongs  pre- 
vented. 

I  will  rem(u*k,  upon  the  point  made  in  the  argument,  that 
the  evidence  did  not  show  the  child  was  begotten  and  born 
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within  the  limits  of  the  city  of  Atlanta,  that  the  prosecutrix 
states  those  facts  positively  in  her  testimony.  For  a  further 
decision  made  in  connection  with  this  case,  see  John  Tate  va, 
R.  J.  Oowart,  Judge,  application  for  mandamus,  decided  at 
this  term. 
Judgment  affirmed. 


James  M.  Elliott,  plaintiff  in  error,  vs.  Thomas  J.  Cox 

et  al.y  defendants  in  error. 

Delivery  of  produce  to  a  common-carrier  consigned  to  factors  under  a  con* 
tract  before  that  time  made,  is  such  a  delivery  to  the  latter  as  will 
cause  their  lien  to  attach  for  advances  made.     (R.) 

Factors.  Lien.  Advances.  Delivery.  Before  Judge  Har- 
vey. Floyd  Superior  Court.  January  Adjourned  Term, 
1872. 

For  the  facts  of  this  case,  see  the  decision. 

Underwood  &  Rowell,  for  plaintiff  in  error. 

Alexander  &  Wright,  for  defendants. 

"Warner,  Chief  Justice. 

ff 

This  case  came  before  the  Court  and  was  decided  on  an 
agreed  statement  of  facts.  On  the  11th  day  of  April,  1870, 
at  Borne,  Greorgia,  T.  J.  Cox,  and  E.  O.  Cox,  his  wife,  execu- 
ted and  delivered  the  following  instrument:  ''On  or  before 
the  Ist  day  of  November  next,  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  Griffith,  Clayton  &  Company,  at  their  office 
in  Rome,  Georgia,  $502  50,  for  five  tons  of  soluble  guano,  and 
one  ton  of  Dixon's  Compound,  with  interest  from  date,  and 
we  promise  and  agree  to  deliver  to  them,  for  storage  and  sale, 
*  our  cotton  crop  made  on  our  plantation  in  Alabama,  this  year, 
as  soon  as  it  is  made  ready  for  market,  value  received."    It 
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was  admitted  that  the  cotton  was  made  oa  the  defendant's 
plantation  in  Alabama^  and  shipped  bj  them  on  steamboat^ 
consigned  to  Griffith,  Clayton  &  Company,  on  the  4ih  of  Janu- 
ary, 1871,  that  the  cotton  arrived  in  Bome  the  day  after  it  was 
shipped,  and  on  its  arrival  there,  was  levied  on  by  an  attach- 
ment sued  out  by  the  plaintifis,  as  the  property  of  Cox.  The 
plaintiff's  demand  was  admitted  to  be  correct,  and  was /bund- 
ed on  the  following  instrument: 

''Rome,  Georgia,  August  26th,  1869. 

"Received  of  J.  M.  Elliott  &  Company  $300  00,  advanced 
on  my  present  crop  of  cotton,  which  I  promise  to  ship  to 
them  for  sale,  on  my  'default,  rate  of  interest  one  and  one- 
fourth  per  cent  per  month.        (Signed)  T.  J.  Cox." 

The  cotton  was  claimed  by  Griffith,  Clayton  &  Company, 
and  the  question  was,  whether  it  was  subject  to  the  plaintiff's 
attachment,  or  whether  the  claimants,  as  &ctors  in  possession, 
had  a  lien  on  the  cotton  for  their  advances  made  to  Cox,  under  the 
before  recited  instrument.  The  Court  decided  that  they  were  in 
possession  of  the  cotton,  and  were  entitled  to  claim  their  lien 
thereon  for  their  advance^  made  to  Cox  and  wife,  as  specified 
in  the  contract.  Whereupon,  the  plaintiffs  excepted.  The 
questions  made  in  this  case  were  substantially  decided  in 
Wade  &  Company  vs.  Hamilton  et  al,,  30  Georgia  Heporta, 
450.  It  is  true,  that  the  words  in  the  agreement  in  that  case, 
were  that  the  factors  were 'to  "reimburse"  themselves  out  of 
the  proceeds  of  the  cotton  promised  to  be  forwarded  to  them 
by  Hamilton,  which  words  are  not  in  the  written  contract  in 
this  case,  but^  in  our  judgment,  taking  into  consideration 
the  relative  position  of  the  parties  at  ^the  time  the  contract 
was  made,  as  well  as  the  character  of  the  advances  made  by 
the  factors,  that  it  was  intended  by  them  that  the  cotton  should 
be  delivered  to  Griffith,  Clayton  &  Company,  as  the  factors  of 
Cox  and  wife,  for  storage  and  sale,  in  order  that  they  might 
reimburse  themselves  out  of  the  proceeds  of  the  sale  diereof,  for 
the  advances  which  they  had  made  to  them,  and  such  we  think 
is  a  fair  interpretation  of  the  contract.    The  case^f  Wade  & 
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(hmpany  vs.  HamUUm  decides  that  the  delivery  of  the  cotton 
to  the  carrier,  oonsigned  to  Griffith,  Clayton  &  Company,  was 
a  delivery  to  them,  and,  therefore,  they  were  in  possession  of 
the  cotton  as  ftotors  of  Cox.  The  plaintiff's  claim  was  for 
advanoes  made  on  the  crop  of  1869,  and  not  on  the  crop  of 
1870,  It  is  advisable  in  all  cases  where  &ctors  make  advan- 
ces to  planters  on  the  faith  of  their  crops  being  sent  to  them 
for  storage  and  sale,  to  reimburse  themselves  out  of  the  pro- 
ceeds thereof,  that  the  terms  of  their  contract  should  be  defi- 
nite and  explicit.  We  confine  our  judgment  in  this  case,  in 
the  interpertation  of  this  contract  to  the  relation  of  factor  and 
planter,  for  advances  made  on  the  fiiith  of  the  crop  of  the 
latter. 
Let  the  judgment  of  the  Cdurt  below  be  affirmed. 


John  L.  Scbeven,  receiver,  plaintiff  in  error,  v$,  Williak 

L.  Clash,  defendant  in  error. 

A  receiver  appointed  by  a  Chancellor  to  *'  collect "  the  effects  belonging 
to  a  corporation,  a  defendant  in  a  suit  pending  in  chancery,  has  no 
authority  to  bring  a  suit  in  order  to  get  possession  of  the  effects,  unless 
he  be  specially  authorized  so  to  do  by  the  order  of  the  Chancellor, 
and  if  he  bring  such  suit  and  fail  to  show  the  order,  he  cannot  recover. 

Equily.  Seceiver.  Before  Judge  Johnson.  Muscogee 
Superior  Court    October  Term,  1872. 

John  L.  Screven,  as  receiver  of  the  Brunswick  and  Albany 
Bailroad,  brought  trover  against  William  L.  Clark,  for  eight 
box,  railroad  freighlHArs,  of  the  value  of  915,000  00.  The 
defendant  pleaded  the  general  issue.  Upon  the  trial,  the 
only  evidence  introduced  of  the  authority  of  the  plaintiff  to 
institute  said  suit,  was  the  following  order: 

You  xLYin.  4. 
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"Rupus  B.  Bullock,  Governor,  who  sues  for  the  interest  of 
the  State  of  Greorgia  d  al.j  vs.  Jacob  Dakt  et  cU. 

^'BUl,  etG,j  in  CHynn  Superior  (hurt. 

"At  Chambers,  Blackshear,  Ga.,  Oct.  30th,  1871. 

"It  appearing  to  the  Court  that  since  the  filing  of  com- 
plainant's bill  in  the  foregoing  cause,  John  L.  Screven,  the 
receiver  appointed  by  the  Governor  of  Georgia,  has  accepted 
said  trust: 

"It  is  ordered  that  said  John  L.  Screven  be,  and  he  is 
hereby  appointed,  temporary  receiver  of  the  Brunswick  and 
Albany  Railroad  Company,  and  of  all  its  property  of  every 
kind.  And  he  is  hereby  ordered  to  collect  immediately  all 
said  property  together,  and  hold  the  same  snbject  to  the  fur- 
ther order  of  the  Court.  Granted  by  me,  at  Chambers,  this 
30th  day  of  November,  1871. 

(Signed)         "William  M.  Sessions,  J.  S.  C,  B.  C." 

When  the  evidence  was  closed,  the  Court  charged  the  jury 
that  the  order  aforesaid  did  not  authorize  the  receiver  to  in- 
stitute a  suit;  to  which  charge  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant.  Whereupon 
the  plaintiff  assigns  the  charge  aforesaid  as  error. 

Moses  &  Downino,  for  plaintiff  in  error. 

Ingbam  &  Crawfobd,  for  defendant. 

McCay,  Judge. 

The  rule  is  perhaps  an  arbitrary  one,  but  it  is,  nevertheless, 
well  settled  that  a  receiver  has  no  right  to  sue  without  express 
authority  jfrom«the  Chancellor;  his  general  authority  to  col- 
lect and  keep  the  assets  is  not  sufficient  to  justify  him  in 
bringing  an  action:  Daniel's  Chancery  Practice,  1988,  d  seq, 
A  receiver  is  at  last  only  an  officer'  of  the  Courts  and  the 
foundation  of  the  rule,  probably  is,  that  it  is  always  for  the 
Court  itself  to  determine  whether  it  shall  be  dragged  into  lit- 
igation.   At  law,  the  party  having  the  legal  right  to  sue  is 
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the  proper  party,  and  if  one  comes  suing  for  the  property  of 
another,  he  must  show,  as  part  of  his  fight  to  recover,  the 
aathority  he  has  to  come  into  a  Court  of  law,  asserting  an- 
other's right.  We  think  this  failure  to  show  any  authority  to 
sue  is  fatal  to  the  case  of  the  plaintiff  below,  and  do  not  go 
into  the  other  question  argued ;  though  we  think  the  evidence 
of  a  right  of  property  in  the  company  is  strong,  and  that  the 
order  in  favor  of  the  Dawson  Manufacturing  Company  does 
not  affect  the  tide.  Their  claim  on  the  fund  by  the  terms  of 
the  order  did  not  cease  until  they  got  the  cars. 
Judgment  affirmed. 


Jakb  Carter  and  Amanda  Meriwether,  plaintiffs  in 
error,  vs.  The  State  op  Georgia,  defendant  in  error. 

If  the  evidence  contained  in  the  record  does  not  show  where  the  offense 
was  committed,  of  which  a  defendant  is  found  guilty,  and  there  be  an 
assignment  of  error  that  the  verdict  was  contrary  to  law,  a  new  trial 
will  be  granted. 

Criminal  law.  Venue.  Before  Judge  Hopkins.  Ful- 
ton Superior  Court.    April  Term,  1873. 

Plaintiffs  in  error  were  placed  on  trial  for  the  offense  of 
keeping  a  lewd  house.  The  jury  returned  a  verdict  of  guilty. 
A  motion  for  a  new  trial  was  made  upon  the  ground,  amongst 
others,  that  the  verdict  was  contrary  to  law.  The  brief  of 
evidence*  &il8  to  disclose  where  the  offense  was  committed. 
The  motion  was  overruled  and  plaintiffs  in  error  excepted. 

Thrasher  &  Thrasher,  for  plaintifis  in  error. 

JoHK  T.  Glenn,  Solicitor  General,  for  the  State. 

Trippe,  Judge. 

The  evidence  in  the  record  does  not  show  that  any  of- 
fense was  commited  in  the  county  of  Fulton.     The  witness 
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aaxd  the  house  was  on  the  corner ofRroadwad  Walton  streets, 
without  farther  defining  the  locality.  It  was  neoessaiy  to  prove 
in  what  county  these  streets  are.  Courts  do  not  judiciall  j  take 
cognizance  of  such  £icts.  It  is  proper  to  remark,  that  the 
Solicitor  General  stated  that  the  omission  to  insert  the  county 
in  the  brief  of  the  evidence  was  an  oversight  and  not  observed 
until  the  case  was  here.  This  is  very  probably  true,  but  the 
record  is  all  that  can  speak  on  that  point  By  it  this  Court 
and  parties  are  bound. 
Judgment  reversed. 


John  Doe,  ex  dem.  Samuel  Mobley,  plaintiff  in  error,  «•• 
RiCHABD  Roe,  casual  ejector,  and  A.  D.  Bbeed,  lessee  of 
the  Selma,  Rome  and  Dalton  Railroad,  tenant  in  poesea- 
sion,  defendant  in  error. 

1.  Where  a  nilroad  company  cl^ma  tide  to  land,  as  hanog  been  con- 
demned onder  the  provisions  of  its  charter,  the  harden  of  proof  is 
upon  the  company  to  show  a  strict  compliance  with  its  terms.     (R.) 

2.  Upon  the  trial  of  the  issue  as  to  whether  land  was  legally  condemned 
onder  the  proTisions  of  the  charter  of  a  railroad  company,  it  was  error 
to  allow  a  witness  to  testify  that  *'  the  assessment  was  made  in  accord- 
ance with  the  provisions  of  the  charter,  and  all  the  notices  required  to 
be  served,  were  either  served  or  waired  by  the  parties,"  although  the 
original  papers  may  have  been  lost  or  destroyed.    (R.) 

8.  The  sworn  copy  of  original  proceedings,  produced  by  a  witneas  la 
Court,  is  better  evidence  than  his  oral  declarations.     (R. ) 

4.  Where  the  owner  of  land,  throogh  which  a  proposed  railroad  will  ran, 
contracts  to  accept  payment  for  his  land  in  the  stock  of  said  company, 
upon  the  consolidation  of  said  company  with  another,  said  land  owner 
is  not  compelled  to  accept  the  stock  of  said  new  company.     (R.) 

6.  It  is  error  for  the  Court  to  charge  upon  a  point  not  in  evidence.    (R.) 

Charter.  Constitutional  law.  Eminent  domain.  Contract. 
Evidence.  Charge  of  Court.  Before  Judge  Harvby.  Floyd 
Superior  Court.    July  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 
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Underwood  &  Rowell;  Wright  &  Peatherston,  for 
plaintiff  in  error. 

Pbintup  &  Fo0CHE,  for  defendants. 

Warner,  Chief  Justioe. 

This  was  an  action  of  ejectment  brought  by  the  plain- 
tiff against  the  defendant,  to  recover  possession  of  a  certain 
strip  of  land  on  which  the  defendant  has  located  its  railroad* 
On  the  trial,  the  plaintiff  proved  title  in  himself  to  the  prem- 
isGB  in  dispute  and  possession  by  the  defendant.  The  defend- 
ant pleaded  that  the  land  had  been  condemned  for  the  use  of 
the  company  under  the  provisions  of  its  charter,  and  set  forth 
in  his  plea  a  copy  of  the  proceedings  allied  to  have  been  had 
£>r  that  purpose.  After  hearing  the  evidence  and  the  charge 
of  the  Court,  the  jury  found  a  verdict  for  the  defendant.  A 
motion  was  made  for  a  new  trial  oii  the  several  grounds  stated 
therein,  which  was  overruled,  and  the  plaintiff  excepted.  By 
the  sixth  section  of  the  charter  of  the  Georgia  and  Alabama 
Railroad  Company,  it  is  provided  that  in  all  cases  in  which 
any  difficulty  may  arise  between  individuals  and  the  company 
as  to  the  right  of  way,  or  damages  to  the  land  on  which  said 
toad  may  be  located,  either  party  may  apply  to  the  sheriff  of 
the  county  in  which  the  land  is  located,  who  shall  summon  a 
jury  of  five  freeholders  who  shall  enter  upon  the  land,  and 
after  taking  the  oath  prescribed,  award  in  writing  the  dama- 
ges, if  any,  to  be  paid  by  the  company,  and  upon  the  payment 
of  the  damages  so  assessed,  the  fee  simple  title  to  the  land 
shall  vest  in  the  company.  Some  ten  or  twelve  years  after 
this  charter  was  granted,  this  company  was  consolidated  into 
the  Selma,  Rome  and  Dalton  Railroad  Company.  On  the 
trial,  D.  S.  Printup  was  offered  as  a  witness  for  defendant,  who 
stated  that  he  was  attorney  and  agent  of  the  company  at  the 
time  the  assessment  of  damages  to  plaintiff's  land  was  made, 
and  was  present  attending  to  the  same;  that  the  papers  were 
returned  by  him  to  the  secretary  and  treasurer  of  the  company 
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and  have  been  lost  or  destroyed.  Produced  oopies  of  the 
papers  which  he  stated  were  about  the  same  as  those  in  the 
defendant's  plea,  and  gave  them  to  sheriff  Watters  to  serve, 
doubtless  meaning  the  original  papers.  The  alleged  copy  of 
the  original  papera,  which  the  witness  produced,  were  not 
offered  and  read  in  evidence  to  the  juiy,  so  &r  as  the  record 
shows.  The  witness  then  testified  that  he  offered  the  plain- 
tiff a  certificate  of  stock  in  the  Selma,  Rome  and  Dalton  Rail- 
road, which  he  declined  to  take;  what  was  the  amount  of 
it  does  not  appear.  No  offer  was  ever  made  to  the  plaintiff 
of  stock  in  the  Georgia  and  Alabama  Railroad  Company,  nor 
was  there  at  any  time  any  certificate  of  stock  issued  by  that 
company.  The  witness  also  stated  that  the  plaintiff  was  present 
when  the  assessment  was  made.  The  assessment  was  made  in 
accordance  with  the  provisions  of  the  charter,  and  all  the 
notices  required  to  be  served  were  either  served  or  waived  by 
the  parties.  This  latter  part  of  the  witness'  statement  was 
objected  to,*and  the  objection  overruled  and  that  is  assigned 
as  error.  Watters,  a  witness  for  defendant,  stated  he  was 
sheriff  or  deputy  sheriff  at  the  time  of  the  assessment,  served 
copies  of  the  papers  handed  him  by  Colonel  Printup,  on  the 
plaintiff,  but  does  not  remember  doing  any  specific  act  or 
acts,  nor  what  papers  were  served,  but  remembers  that  he 
did  what  was  required  of  him  in  his  official  capacity;  plaintiff 
was  present  at  the  time  of  the  assessment  and  made  no  objec- 
tion. After  tlie  jury  had  agreed  on  a  verdict,  plaintiff  asked 
him  what  it  was ;  told  him  it  was  $500  00,  he  then  said  he  was 
to  take  it  in  stock  of  the  company.  There  are  other  witnesses 
who  testified  that  the  plaintiff  was  present  when  the  assess- 
ment was  made,  and  that  he  was  to  take  the  assessment  in 
stock. 

1.  Was  the  evidence  of  Printop,  which  was  objected  to,  ad- 
missible for  the  purpose  of  showing  that  the  plaintiff^s  title 
to  his  land  had  been  lawftilly  condemned  for  the  use  of  the 
company,  under  the  provisions  of  their  charter?  In  my  judg- 
ment, it  was  not.  The  land  owner  stands  upon  all  his  legal 
rights,  and  when  the  company  seeks  to  invade  them,  under 
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the  aathority  of  its  charter^  the  burden  of  proof  is  upon  them 
to  show  that  they  have  strictly  complied  with  its  terms. 

2.  The  original  papers  relating  to  the  assessment  of  the  plain- 
tiff's damages,  were  lost  The  next  best  evidence  would  have 
been  the  sworn  copy  thereof  which  Printup  had  in  Court,  and 
if  he  could  have  stated,  from  his  knowledge  of  the  contents  of 
the  original  proceedings,  that  the  paper  which  he  produced . 
in  Oot^  was  a  substantial  copy  theW,  and  it  had  appeared 
th«!«from  that  the  requirements  of  the  charter  had  been  com- 
^ied  with,  for  the  condemnation  of  the  plaintiff's  land  to  the 
use  of  the  company,  it  would  have  defeated  the  plaintiff's 
right  to  recover.  What  I  intend  to  say  is,  that  if  the  sworn 
copy  paper,  produced  in  Court  by  the  witness,  showed  on  the 
fiM^e  thereof  that  the  provisions  of  the  charter  had  been  com- 
plied with  in  assessing  the  damages  for  the  taking  the  plain- 
tiff's land  by  the  company,  and  the  damages  so  assessed  had 
been  shown  to  have  been  paid,  it  would  have  defeated  the 
plaintiff's  right  to  recover. 

3.  The  sworn  copy  of  the  original  proceedings  produced 
by  the  witness  in  Court  was  better  evidence  than  his  oral  dec- 
larations. Besides,  his  oral  declarations  that  the  assessment 
of  the  damages  was  made  in  accordance  with  the  provisions 
of  the  charter,  was  a  conclusion  of  law,  the  witness  should 
have  stated  the  &ctB  that  transpired  when  the  assessment  of 
damages  was  made,  so  that  the  Court  and  jury  could  have 
decided  whether  it  was  made  in  accordance  with  the  provis- 
ions of  the  charter.  The  condemnation  of  the  plaintiff's  land 
for  the  use  of  the  company,  under  their  charter,  depended  on  the 
facts  connected  with  the  proceedings  had  for  that  purpose,  and 
not  on  the  opinion  of  the  witness.  It  was  the  province  of  the 
Court  and  jury  to  decide,  from  the  facts  proved,  whether*  the 
plaintiff's  land  had  been  lawfully  condemned  for  the  use  of 
the  company,  under  the  provisions  of  their  charter,  and  not 
the  province  of  the  witness  to  decide  that  question ;  and,  in 
my  judgment,  it  was  error  in  allowing  him  to  do  so  over  the 
plaintiff's  objection.  The  plea  of  the  defendant  was  not  evi- 
dence on  the  trial ;  besides,  it  does  not  appear  on  the  &ce  of 
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the  paper  set  forth  in  the  plea  that  the  joroiB,  BomaioDed  by 
the  sheriff  to  assess  the  damages^  were  freeholden,  or  that 
they  took  the  oath  prescribed  before  any  (^cer  aQthoiued  to 
administer  it;  nor  did  the  evidence  on  the  trial  prove  either 
of  these  fiicts.  If  the  original  papers,  containing  the  proceed- 
ings under  which  the  defendant  claims  that  the  plaintiff's 
land  was  condemned  for  the  use  of  the  company,  had  been  be- 
fore the  Court  at  the  trial/ all  the  requirements  of  the  charter 
must  have  appeared  on  the  &oe  thereof  to  have  been  complied 
with,  in  order  to  divest  the  plaintiff  of  his  title  to  his  land, 
and  the  loss  of  the  papers  does  not  dispense  with  the  proof  of 
the  necessary  fitcts  to  accomplish  that  result  by  the  best  evi- 
dence in  the  power  of  the  defendant  to  produce. 

4.  It  appears  from  the  evidence  in  the  record,  that  the  plain- 
tiff was  an  original  subscriber  of  $600  00  of  stock  in  the 
Georgia  and  Alabama  Railroad  Company,  and  had  paid  two 
installments  thereon.  The  juiy  assessed  the  plaintiff's  dam- 
ages for  the  right  of  way  through  his  land,  according  to  the 
evidence,  at  $600  00,  to  be  paid  in  the  stock  of  the  company. 
Whether  the  plaintiff  agreed  that  the  jury  might  return 
their  verdict  that  he  should  be  paid  for  his  land  in  stock,  or 
whether  he  agreed  that  he  would  take  the  amount  of  the  ver- 
dict in  stock,  is  not  so  clear,  but  no  stock  in  that  company  has 
ever  been  paid  or  offered  to  be  paid  him,  in  dischaige  of  that 
verdict  There  is  no  evidence  in  the  record  that  the  plaintiff 
has  ever  been  paid  one  dollar  for  his  land,  either  in  the  stook 
of  the  Georgia  and  Alabama  Bailroad  Company  or  in  any- 
thing else.  The  defendant  offered  him  a  certificate  of  stook 
in  the  Selma,  Bome  and  Dalton  Railroad  Company,  which  he 
declined  to  receive,  and  there  is  no  pretense  that  the  plaintiff 
ever  agreed  to  receive  the  stock  of  that  company  in  payment 
for  his  land.  The  Court  charged  the  jury,  amongst  other 
things,  to  the  effect  that  if  the  plaintiff  was  a  stockholder  in  the 
Greorgia  and  Alabama  Railroad  Company  he  would  be  charge- 
able with  notice  of  the  consolidation  of  that  company  with  the 
o  mpany  of  defendant,  and  his  consent  thereto  might  be  pre- 
sumed, and,  if  by  his  acquiescence  in  the  building  of  the  road 
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on  his  land  by  the  defendant,  he  cannot  now,  by  his  action  of 
ejectment,  recover  the  land  and  turn  out  the  defendant,  pro- 
vided the  new  as  well  as  the  old  company  had  always  held 
themselves  ready  to  deliver  him  a  regular  certificate  of  stock 
to  which  he  was  or  is  entitled,  on  account  of  the  assessment 
made  as  before  stated.  There  is  no  evidence  in  the  record 
that  either  the  old  or  the  new  company  had  always  been  ready 
to  deliver  to  the  plaintiff  a  regular  certificate  of  stock  in  pay- 
ment for  his  land.  The  only  evidence  in  relation  to  that  point 
in  the  case  is,  that  Printup  offered  the  plaintiff  a  certificate  of 
stock  in  the  Selma,  Rome  and  Dalton  Railroad  Company, 
which  he  declined  to  take;  the  time  the  offer  was  made  or 
the  amount  of  the  certificate,  is  not  stated.  The  fact  that  the 
plaintiff  was  a  stockholder  in  the  Greorgia  and  Alabama  Rail- 
road Company,  although  he  might  have  consented  to  its  con- 
solidation into  the  new  company,  did  not  bind  him  to  accept 
the  stock  of  the  new  company  in  payment  for  his  land;  he 
never  agreed  to  take  the  stock  of  that  company  for  his  land, 
and  no  other  stock  was  ever  paid  or  offered  to  be  paid  him 
therefi>r,  so  &r  as  the  evidence  in  the  record  shows. 

6.  The  charge  of  the  Court,  in  view  of  the  facts  of  the  case; 
was  error;  The  defendant  completed  its  road  on  the  defend- 
ant's land  in  November,  1868* 

In  view  of  the  facts  as  disclosed  by  the  record  in  this  case, 
we  reverse  the  judgment  of  the  Court  below,  and  order  a  new 
trial,  unless  the  defendant  shall  pay  to  the  plaintiff  the  sum  of 
|500  00,  with  interest  thereon  from  the  first  day  of  Novem- 
ber, 1868,  and  in  the  event  the  defendant  shall  do  so,  then  the 
judgment  of  the  Court  below  to  stand  affirmed,  and  the  land 
of  the  plaintiff,  taken  for  the  use  of  the  defendant's  company, 
shall  vest  in  the  defendant,  as  provided  by  its  charter. 

Let  the  judgment  of  this  Court  be  so  entered. 
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Henbt  McCAiJiiEY^  plaintiff  in  error,  vs.  Thomas  Hab- 
GBOYES,  for  nse,  etc.,  defendant  in  error. 

(Tbippb.  Judge,  was  providentially  prerented  from  preiidixtf  in  this  eaee.) 

1.  The  judgment  of  a  District  Court  of  the  United  States,  having  juris- 
diction  of  the  parties  and  the  subject  matter  of  the  judgment,  is  con- 
clusive between  the  parties  in  a  State  Court,  upon  the  merits  of  the 
matter  adjudged,  but  the  jurisdiction  of  the  Court  is  always  open  to 
inquiry. 

i.  Where  there  is  nothing  in  the  action  of  the  Court  to  show  that  the 
defendant  was  notified,  and  the  judgment  upon  its  face  shows  that  the 
defendant  did  not  appear,  and  the  return  of  the  marshal  is  withoat  any 
formal  venue,  ancL  does  not  state  where  the  defendant  was  served,  it  is 
competent  for  the  defendant  in  a  suit  on  the  judgment  in  a  State 
Court,  to  show  that  the  service  was  effected  out  of  the  territorial 
jurisdiction  of  the  marshal,  and  when  he  had  no  authority  to  effect 
service. 

Jddgment.  Jurisdiction.  Res  adjudicata.  Service.  Before 
Judge  Johnson.  Muscogee  Superior  Court.  October  Term, 
1872. 

Thomas  Hargroves,  for  the  use  of  George  Cromelin,  brought 
complaint  against  Henry  McCauley  for  31>051  8l^  besides 
,  interest,  alleged  to  be  due  on  a  judgment  obtained  by  the 
plaintiff  against  the  defendant,  at  a  District  Court  of  the 
United  States  for  the  Middle  District  of  Alabama,  in  the 
city  of  Montgomery,  on  the  30th  day  of  May,  1867.  The 
defendant  pleaded  niU  tid  record,  and  that  no  service  had  been 
perfected  upon  him  in  the  cause  upon  which  the  judgment  was 
rendered. 

The  plaintiff  introduced  in  evidence  the  exemplification  of 
the  record  of  the  cause  in  the  United  States  Court,  upon 
which  appeared  the  following  entry  of  service: 

"Executed  by  serving  a  copy  of  the  within  summons  and 
complaint  on  the  defendant,  Henry  McCauley,  this  the  1st 
day  of  May,  1867.  (Signed) 

«R.  W.  Healey,  U.  S.  Marshal.'' 
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It  further  appeared  that  judgment  was  rendered  on  May 
30th,  1867,  the  defendant  having  made  de&ult. 

The  plaintiff  closed. 

The  defendant  tendered  himself  as  a  witness  to  show  that 
he  had  never  been  served  with  any  process  in  said  case  in  the 
United  States  Court,  except  at  the  city  of  Columbus,  in  the 
State  of  Geprgia;  that  he  had  never  been  served  in  the  State 
of  Alabama.  Upon  exception  made,  the  Court  excluded  the 
testimony,  and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1,011  81, 
with  interest  ih)m  November  4th,  1867. 

The  defendant  assigns  the  aforesaid  exclusion  of  testimony 
as  error. 

Henry  L.  Bennino,  for  plaintiff  in  error. 

The  judgment  of  the  district  Court  of  the  United  States 
IS  void,  because  the  Court  had  no  jurisdiction  over  McCau- 
ley, the  defendant  in  the  judgment. 

''But  no  person  shall  be  arrested  in  one  district  for  trial  in 
pother,  in  any  civil  action  before  a  Circuit  or  District  Court:'* 
Ac4  of  Congress,  1789 ;  Brightly^s  Digest,  231,  and  note  (g.) 
''A  marshal  shall  be  appointed  in  and  for  each  district,  whose 
duty  it  shall  be  to  execute  throughout  the  district  all  lawful 
precepts  directed  to  him  and  issued  under  the  authority  of  the 
United  States :"  Brightly's  Digest,  595. 

Under  these  provisions,  the  United  States  Courts  have  de- 
cided that  the  Circuit  and  District  Courts  cannot^  either  in 
suits  at  common  law  or  in  equity,  send  their  process  into  an- 
other district:  Ex  parte,  Graham ;  3  W,  C.  C,  456 ;  Wilson  va, 
Graham,  4  Ibid,,  53;  ex  parte,  Graham,  Ibid.,  211,  (referred 
to  in  Brightly *s  Digest,  231,  note  (^;)  Hemdon  w.  Ridgeway, 
17  Howard,  424;  Buchanan  vs.  Jones,  12  Gkt.,  612;  Boswell 
V8.  Otis,  9  Howard,  336;  Irwin's  Revised  Code,  section  3264; 
Dasher  vs.  Virgil  &  Dasher,  July,  1872,  by  this  Court. 

The  deputy  marshal's  return  on  the  process  is:  "  Executed 
by  serving  copy  of  the  within  summons  and  complaint,  on  the 
defendant,  Henry  McCauley."    Where,  it  does  not  say;  the 
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defendant  did  not  appear,  and  judgment  was  taken  against 
him  by  default;  ei^go  extrinsic  evidence  was  admissible  to  show 
where;  as  it  would  have  explained,  but  not  have  contradicted 
the  record.  But  if  it  would  have  contradicted  the  record,  still 
it  was  admissible,  for  extnusic  evidence  is  admissible  to  show 
a  want  of  jurisdiction:  William  t?«.  Berry,  8  How.,  498, 540. 

''The  judgment  of  a  Court  having  no  jurisdiction  of  the 
person  and  subject  matter,  or  void  for  any  other  cause,  is  a 
mere  nullity,  and  may  be  so  held  in  any  Court  when  it  be- 
comes material  to  the  interest  of  the  parties:''  Irwin's  Revised 
Code,  section  3536. 

''A  judgment  that  is  void  may  be  attacked  in  any  Court 
and  by  any  body.  In  all  other  cases  judgments  cannot  be 
impeached  collaterally,  but  must  be  set  aside  by  the  Court 
rendering  them :"  Ibid,^  section  3776 ;  Boyd  vs.  Glass,  34  Ga., 
256;  Sharman  vs,  Morton,  31  Ga.,  45;  Johnson  et  ux,^  vs. 
Wright  et  ai.,  27  Ga.,  560;  Griffith  vs.  Wright,  18  Ga.,  174, 
175;  Mobley  et  at.  vs.  Mobley,  9  Ga.,  249,  250;  Parker  vs. 
Jennings,  26  Ga.,  141;  Shumway  vs.  Stillman,  6  Wend., 
447 ;  Fenton  vs.  Grarlick,  8  Johns.,  1 94 ;  Watson  vs.  New  Eng- 
land Bank,  4  Mete,  343;  4  Ibid.,  333;  Biggers  vs.  Hutph- 
ings  ei  oL,  2  Stew.,  445-6. 

B.  J.  Moses,  for  defendant. 

McCay,  Judge. 

1.  The  general  doctrine  has  long  been  well  settled  that  the 
judgments  of  Courts  of  other  States  of  this  Union  are,  under 
the  Constitution  and  laws  of  the  United  States,  to  have  the 
same  credit  and  fidth  in  other  States  as  they  have  in  the  State 
where  they  were  rendered :  Mills  vs.  Durzee,  7  Cranch,  481 ; 
Hampton  vs.  McConnel,  3  Wheat,  334 ;  Evans  vs.  Tatum,  9 
Ser.  and  R.,  252,  260.  Bat,  as  was  said  by  Wayne,  Judge, 
(in  McElmayle  vs.  Cohen,  13  Peters,  312, 320,)  this  is  not  in- 
tended to  exclude  such  defenses  to  the  judgment  as  inquire 
into  the  jurisdiction  of  the  Court  in  which  the  judgment  was 
given,  or  such  as  inquire  into  the  right  of  the  State  itself  to 
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exercise  authority  over  the  persons  or  subject  matter.  And^ 
again,  ^  the  Constitution  did  not  mean  to  confer  a  new  power 
of  jurisdiction,  but  simply  to  regulate  the  effect  of  the  ac- 
knowledged jurisdiction  over  persons  and  things  within  the 
State."  In  Hall  vs.  Williams,  6  Pick.,  222,  the  action  was  in 
Massachusetts,  on  a  Greorgia  judgment.  The  record  showed 
that  the  defendants  had  appeared,  but  the  Court  held  that  the 
defendant  might  show  that  this  was  not  true,  that  the  attorney 
who  did  appear  had  authority  to  appear  from  only  one  of  the 
parties  sued.  And,  during  the  course  of  the  decision,  Chief 
Justice  Parsons  says :  "  By  the  Constitution,  such  a  judgment 
is  to  have  the  same  force  and  effect  it  would  have  in  the  State 
where  it  was  rendered — that  is,  it  is  to  conclude  as  to  every- 
thing over  which  the  Court  rendering  it  had  jurisdiction.  If 
the  citizen  himself  is  there,  and  is  served  with  process,  he  is 
bound  to  appear  and  make  defense,  or  submit  to  the  conse- 
quences. But  if  never  there,  there  is  no  jurisdietion  over  his 
person,  and  a  judgment  cannot  follow  him  beyond  the  terri- 
tory  of  the  State.  If  it  does,  he  may  treat  it  as  a  nullity,  and 
the  Courts  here  will  treat  it  so,  whenever  it  is  made  to  appear, 
in  a  legal  way,  that  he  was  never  a  proper  subject  of  the  ad- 
judication.'' And  this  is  unquestionably  now  the  settled  rule, 
to-wit:  that,  whilst  the  judgments  of  other  States  are  to  be 
considered  as  conclusively  settling  the  subject  of  dispute  as  to 
the  merits,  yet  the  jurisdiction  of  the  Court  over  the  parties 
or  subject  matter  is  always  the  subject  of  inquiry :  1  New 
Hampshire  Rep.,  348 ;  7  New  Hampshire  Rep.,  257 ;  11  New 
Hampshire  Rep.,  299;  2  Gilman,  412;  3  Alabama,  662;  4 
Cowan,  2921 ;  6  Wend.,  447 ;  7  Watts  &  S.,  447 ;  15  John., 
141. 

2.  The  only  question  upon  which  there  is  now  any  conflict  is, 
as  to  how  fiir  the  recitals  of  the  judgment  as  to  the  service  or 
appearance  of  the  defendant  are  conclusive,  so  as  to  operate  as 
an  estoppel  in  another  jurisdiction  upon  the  defendant.  On 
this  question  the  authorities  are  in  conflict.  In  the  case  of 
Hall  vs.  Williams,  before  quoted,  6  Pick.,  222,  the  defendant 
was  permitted  to  show  that  he  did  not  appear,  although  the 
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record  stated  to  the  contrary.  In  Starbnck  vs.  Marraj,  5 
Wendell,  148,  Judge  Marcy  takes  the  broad  groondy  that,  on 
the  question  of  jorisdiction,  the  recitals  of  the  judgment  or 
statements  of  the  record  are  only  prima  facte,  and  he  says: 
''If  the  defendant  had  not  proper  notice  of,  and  did  not  ap- 
pear to  the  original  action,  all  the  State  Courts,  with  one  ex- 
ception, agree  in  opinion  that  the  paper  introduced  as  to  him, 
is  no  record,  but  if  he  cannot  show,  even  against  the  pretended 
record,  that  &ct,  on  the  alleged  ground  of  the  uncontrollable 
verity  of  the  record,  he  is  deprived  of  his  defense  by  a  pro- 
cess of  reasoning  that  is,  to  my  mind,  little  less  than  sophis- 
try. The  plaintiff,  in  effect,  says:  'The  papar  produced  is 
as  aizainst  you  a  record,  because  it  says  you  appeared,  and 

paper  is  a  record.  The  appearance  makes  the  paper  a  record, 
and  the  &ct  that  the  paper  is  a  record,  makes  the  statements 
of  appearance  unimpeachable.' "  And  again, "  unless  a  Court 
has  jurisdiction  over  a  party,  it  cannot  make  a  record  import- 
ing verity  against  him,  and  he  ought  not,  therefore,  to  be  es- 
topped from  setting  up  any  &ct  that  goes  to  show  the  Court 
giving  the  judgment  had  no  jurisdiction.''  Such,  too,  was 
the  ruling  in  6  Barbour,  613,  and  in  Steel  vs.  Smith,  7  W. 
&  S.,  447.  In  the  latter  case,  which  was  a  suit  on  a  Louis- 
iana judgment,  sued  upon  in  Pennsylvania,  the  record  showed 
service  on  the  parties,  and  the  defendant  offered  to  show 
that  this  was  not  true,  in  &ct,  but  was  recited  because  of  a 
law  of  Louisiana,  which  made  service  on  one  of  several  joint 
owners,  service  on  all.  And  Judge  Gibson,  after  going  over 
the  whole  sul^ect,  says:  "It  was  not  intended  by  the  Consti- 
tution to  effiice  the  lines  of  jurisdiction  for  the  origination 
of  process,  but  only  to  give  extra-territorial  effect  to  judg^ 
ments  of  tribunals  having  jurisdiction  of  the  persons  or  prop- 
erty, in  the  first  instance,  and  we  must>  consequently,  treat  all 
others  as  nullities."  The  same  view  is  taken  in  Wilson  vs. 
The  Bank  of  Mount  Pleasant,  6  Leigh.,  570. 

Without  doubt,  there  are  decisions  to  the  contrary  of  these: 
1  Peter's  Circuit  Court  Reports,  155;  1  Ohio,  359;  2  McLean, 
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511 9  and  other  cases.  But  it  seems  to  us  that  the  reasonings 
of  Marcy  and  Oibeon^  are  founded  on  just  principles,  and  lay- 
down  the  true  rule.  In  the  case  at  bar,  the  record  proper  con- 
tains no  recital.  There  appears  to  have  been,  in  fact,  no  ap- 
pearance, as  the  judgment  is  by  default ;  and  I  have  not  found 
a  case  where  the  mere  fact  that  the  record  shows  an  entry  by 
the  €X€(yative  officer  of  the  Court,  of  service,  has  been  held  an 
eatoppel.  The  furthest  any  of  the  cases  go  is  where  the 
record  states  that  the  defendant  appeared,  or  that  he  had  been 
served.  The  idea  of  the  cases  is  that,  by  such  recitals,  it  ap- 
pears that  the  Court  had  inquired  into  the  facts  and  decided 
upon  them.  We  doubt  if  the  effect  of  a  judgment  is,  (in  the 
case  of  a  judgment  of  another  jurisdiction,)  to  be  given  to  the 
entries  of  the  sheriff  or  marshal.  This  entry  has  no  venue. 
The  defendant  does  not  propose  to  deny  the  feet  of  the  entry, 
but  to  show  that  it  was  made  out  of  the  territorial  jurisdiction 
of  the  o£Scer.  If  such  an  entry  as  this  cannot  be  denied — ^if 
it  cannot  be  shown,  as  is  here  proposed,  that  the  officer  making 
it  came  over,  say  from  Alabama  to  Georgia,  served  a  copy  of 
a  writ  on  a  resident  of  Georgia  and  made  his  return,  all  rules 
of  jurisdiction  might  as  \\ell  be  abandoned. 

We  think  the  facts  set  forth  in  the  plea,  if  proven,  will 
show  the  Alabama  Court  to  have  had  no  jurisdiction  of  the 
peraon  of  the  defendant,  and  we  think  he  is  not  estopped  from 
showing  the  truth,  because  the  marshal  of  the  United  States 
Court  in  Alabama  has  seen  fit  to  certify  that  he  had  duly 
served  the  defendant  with  process. 

Judgment  reversed. 


William  R.  Phillips  et  a/.,  plaintiffs  in  error,  vs.  Dawbon 

A.  Walkeb,  defendant  in  error. 

1.  One  creditor  holding  a  common  law  jndgment,  where  the  debtor  is  in- 
Tolved  or  nnable  to  pay  all  his  debts,  cannot  enjoin  another  creditor  in 
a  common  law  judgment  older  than  the  first,  on  the  ground  that  the 
latter  has  received,  from  the  debtor  a  sufficient  amount  of  usury  to  di»- 
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charge  his  existing  judgment,  and,  from  that  fitct,  ask  a  decree,  either 
that  anch  judgment  be  dedared  satisfied,  or  postponed  nntil  the  senior 
jadgmeat  is  paid. 
2.  Where  it  is  claimed  by  the  junior  judgment  creditor  of  a  debtor,  who 
is  unable  to  pay  his  debts,  that  the  holder  of  the  oldest  judgment  pur- 
chased another  judgment  younger  than  either  of  the  others,  for  about 
one-fifih  the  amount,  under  an  agreement  that  the  debtor  was  to  hare 
the  benefit  of  the  surplus,  and,  by  agreement  between  the  creditors^ 
they  released  their  judgment  liens  on  a  certain  portion  of  the  debtor's 
property,  which  the  debtor  was  to  sell  and  pay  a  large  portion  of  the 
proceeds  to  the  creditor  who  held  the  oldest  execution,  and  it  was  so 
sold  and  nearly  all  the  portion  paid  to  said  creditor,  applied  to  the  pay* 
ment  of  the  whole  of  the  judgement  so  purchased  by  him,  and  on  the 
hearing  of  an  injunction  to  restrain  such  creditor  from  selling  the  bal- 
ance  of  the  debtor's  property,  under  the  oldest^,  /a.,  and  claiming 
the  whole  of  the  proceeds  under  it,  and  asking  that  the  money  so  ap- 
propriated shall  be  credited  to  the  oldest  execution,  the  evidence  being 
conflicdng,  and  the  Chancellor  grants  the  injunction,  this  Court  will 
not  interfere  with  his  discretion  in  so  doing. 

Equity.  Injanction.  Usury.  Judgments.  Before  Judge 
Hopkins.  Fulton  County.  At  Chambers.  February  Ist, 
1873. 

Dawson  A.  Walker  filed  his  billr  against  William  R.  Phil- 
lips and  Edward  White,  making,  substantially,  the  folloMring 
case: 

White  borrowed  from  Phillips,  at  different  times,  $2,090  00, 
for  the  use  of  which  he  agreed  to  pay  him  five  per  cent,  per 
month.  Subsequent  to  the  original  loans,  which  were  em- 
braced in  two  notes,  together  with  a  small  portion  of  the  usury, 
all  beyond  principal  and  l^al  interest  was  deducted  therefrom, 
and  White  gave  his  mortgage  on  the  place  whereon  he  resided 
to  secure  the  payment  of  the  balance,  Phillips  retaining  in 
bis  possession  and  control,  judgments  on  six  $100  00  notes, 
and  on  one  $50  00  note,  all  of  which  were  given  purely 
for  usury  on  the  above  loans.  Phillips  sued  the  two  large 
notes  to  judgment,  foreclosed  the  mortgage,  and  levied  upon 
White's  property.  To  stay  the  sale,  the  latter  gave  to  Phil- 
lips, purely  as  usury,  notes  amounting  to  $715  31.  White 
has  paid  in  money  as  usury  at  five  per  cent,  per  month,  and 
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the  sheriff  the  amount  of  Phillips'  executions,  which  have,  in 
fact,  been  paid  off.  The  land,  at  public  sale,  will  not  bring 
more  than  $1,500  00.  Complainant  waives  discovery,  and 
prays  that  Phillips  be  enjoined  from  selling  said  one  hundred 
and  two  acres  of  land  under  the  aforesaid  levy;  that  said  exe- 
cution, the  mortgage  execution,  and  all  other  evidences  of 
indebtedness  on  the  part  of  White  to  Phillips,  be  decreed  to 
be  canceled;  that  Phillips  be  enjoined  from  further  proceeding 
on  any  of  said  evidences  of  indebtedness,  or  from  transferring 
the  same;  that  the  writ  of  subpoena  may  issue. 

The  answer  of  Phillips  denies  most  emphatically  that  he 
purchased  the  Bradford  &  Rennick  execution  for  the  benefit 
of  White,  but  on  the  contrary,  alleges  that  he  purchased  it  for 
his  own  benefit  and  advantage.  Denies  the  right  of  com- 
plainant to  set  up  usury  for  White,  and  especially  after  it  had 
been  reduced  to  judgment  Admits  the  correctness  of  the 
amounts  of  the  loans,  etc.,  and  the  rate  of  usury  set  forth  in 
the  bill. 

Upon  the  hearing  of  the  motion  for  injunction,  conflicting 
affidavits  were  read  as  to  the  manner  in  which  the  Bradford 
&  Rennick  execution  was  purchased. 

The  Chancellor  directed  that  the  writ  of  injunction  should 
issue,  upon  complainant's  entering  into  bond  and  security  in 
the  sum  of  $2,000  00,  conditioned  to  pay  defendant,  Phil- 
lips, such  damages  as  he  may  sustain  by  reason  of  the  wrong- 
ful suing  out  of  the  writ.  To  which  ruling  the  defendant 
excepted. 

Collier,  Mynatt  &  Collier,  for  plaintiffi  in  error. 

A.  W.  Hammond  &  Son,  for  defendant. 

« 
Trippe,  Judge. 

1.  We  are  not  disposed  to  carry  the  doctrine,  in  the  case  of 
Pope  V8.  Sohnums,  36  Georgia,  541,  to  the  extent  asked  for 
by  the  complainant  in  this  case.  We  by  no  means  impeach 
that  decision.    But  we  do  not  think  that  a  common  law  judg- 
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ment  can  be  enjoined  either  by  the  defendant  in  that  judg- 
ment or  by  another  creditor  of  that  defendant,  because  there 
has  been  usury  paid  by  him  to  the  judgment  creditor,  and  a 
decree  demanded  that  a  credit  be  entered  on  the  judgment  to 
the  amount  of  such  usury;  that,  we  take  it,  is  the  first  point 
made  in  the  bill."  Most  of  the  usury  paid  by  White  to  Phil- 
lips was  paid  on  judgments.  Suits  were  instituted  on  Phil- 
lips' various  notes  on  White.  No  defense  was  made,  judg- 
ments regularly  obtained,  and  many  of  them  paid  by  White. 
Phillips  now  has  a  judgment  at  law,  and  also  a  mortgage 
judgment  for  the  same  debt  against  White.  The  complain- 
ant in  the  bill,  a  creditor  of  White,  seeks  to  enjoin  Phillips 
from  collecting  his  common  law  fi,  fa.  and  to  have  it  credited 
with  the  usury  heretofore  paid  by  White  to  Phillips.  There 
is  a  limit  to  the  right  to  go  behind  a  judgment,  and  where  the 
defendant  does  not  avail  himself  of  the  personal  privilege  to 
set  np  the  question  of  usury,  permits  judgment  to  go  against 
him,  cuid  there  is  no  fraudulent  combination  between  that 
creditor  and  debtor  against  other  creditors,  we  think  the  judg- 
ment closes  the  question.  We  speak  now  with  reference  to 
ordinary  judgments,  and  do  not  mean  to  say  what  construc- 
tion is  to  be  given  to  the  provisions  of  the  Code  as  to  mort- 
gages. That  question  does  not  arise  in  this  case,  for  Phillips 
has  both  a  common  law  and  mortgage  fi,  fa.  In  Pope  vs. 
Solomon,  both  creditors  were  simple  contract  creditors,  and  the 
debtor  had  absconded.  The  money  they  were  contending  for 
was  in  the  hands  of  a  trustee,  and  Pope  had  a  right  to  avail 
himself  of  all  the  rights  of  the  absent  debtor,  and  there  be- 
ing no  claim  or  right  of  Solomon  fixed  by  judgment,  the  law 
could  properly  determine  the  equities  between  Pope  and  Sol- 
omon as  to  that  fund. 

2.  But  the  next  point  made  in  the  bill  of  complainant  is 
free  from  this  difficulty.  It  is  that,  by  an  agreement  between 
the  creditors  of  White,  certain  property  of  his  was  permitted 
to  be  sold;  that  a  large  part  of  the  proceeds  were  to  go  into 
the  hands  of  Phillips  to  be  by  him  applied  to  his  debts;  that 
this  part  was  so  received  by  Phillips,  but  appropriated  mostly 
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to  one  fi,  fa, — ^the  Bradford  and  Rennick  fi.  fa. — when  but 
about  one-fourth  of  the  amount  so  applied  should  have  gone 
to  this  fi.  fa.  The  oomplainant  asks  that  this  should  be  cor- 
rected, and  Phillips'  older  fi.  fa.  be  credited  ¥rith  this  difiSer- 
ence.  The  evidence  on  the  hearing  before  the  Chancellor  on 
this  point  was  conflicting,  but  the  injunction  was  granted. 
It  is  very  evident  what  disadvantage  the  creditors  would  labor 
under  if  this,  the  last  property  of  their  debtor,  is  forced  to 
sale,  and  whilst  they  are  disabled  from  running  it  up  to  a  good 
price  from  Ihe  certainty  of  having  all  the  money  to  advance, 
and  of  its  being  paid  over  to  Phillips,  or  to  go  into  litigation 
over  the  distribution  to  be  made  of  it.  Under  the  facts  of 
the  case  the  interest  of  all  parties  would  be  subserved  by  hav- 
ing it  decided  beforehand  whether  it  was  to  be  sold  under  an 
execution  that  would  take  nothing,  or  one-fourth  of  the  whole. 
The  inducement  to  the  other  creditors  to  press  the  bidding 
might  be  altogether  controlled  by  that  fact.  And  if  the  charges 
made  by  complainant  be  sustained  they  have  the  right  to  ask 
to  be  relieved  from  this  disability,  and  to  be  placed  back  on 
a  £iir  footing  at  the  sale.  We  cannot  say  the  Chancellor 
abused  his  discretion  in  granting  the  injunction  on  this  point. 
Judgment  affirmed. 


W.  8.  Browtst,  plaintiff  in  error,  vs.  W.  H.  Pebsons,  defend- 
ant in  error. 

Where  a  party  enters  upon  land  under  a  contract  of  purchase,  the  rela- 
tion of  landlord  and  tenant  does  not  exist,  and  the  vendee,  upon  fail- 
ure to  pay  the  purchase  money  according  to  his  contract,  cannot  be 
dispossessed  as  a  tenant  at  sufferance.     (B.) 

Landlord  and  tenant.  Vendor  and  purchaser.  Before 
Judge  Wright.  Fayette  Superior  Court.  October  Term, 
1872. 

For  the  &cts  of  this  case,  see  the  decision.  . 
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M.  M.  TiDWELL;  I.  C.  Grice;  W.  a.  Tignor;  Z.  D. 
Harrison,  for  plaintiff  in  error. 

J.  L.  Blalock,  by  A.  W.  HAMMomo  &  Son  ;  Peeples 
A  HovTELLi  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  in  the  Court  below  sued  out  a  warrant  to 
dispossess  the  defendant  from  a  tract  of  land  in  the  county  of 
Fayette,  under  the  4005th  section  of  the  Code,  as  a  tenant  at 
suiierance.  The  defendant  filed  his  counter-affidavit  denying 
that  he  held  the  possession  of  the  land,  either  by  lease  or  rent 
or  at  will,  or  by  sufferance  or  otherwise,  from  the  plaintiff. 
On  the  trial  of  the  issue  before  the  jury,  it  appears  from  the 
evidence  in  the  record,  that  the  plaintiff  sold  the  land  to  the 
defendant  for  the  sum  of  $1,200  00,  the  defendant  paying 
therefor  at  the  time  of  the  purchase  the  sum  of  $300  00  in 
cash,  and  giving  his  two  promissory  notes  to  the  plaintiff  for 
the  balance  of  the  purchase  money,  one  due  25th  December, 
1 868,  the  other  due  25th  December,  1 869.  The  plaintiff  execu- 
ted his  bond  to  the  defendant,  conditioned  to  make  him  a  title 
to  the  land  if  the  notes  specified  therein  should  be  paid  when 
the  same  became  due.  The  defendiknt  went  into  the  possession 
of  the  land  under  this  contract  of  purchase,  and  has  made 
improvements  thereon  to  the  value  of  $170  00.  The  notes 
were  not  paid  at  maturity.  The  Court  charged  the  jury, 
^'that  where  one  party  gave  his  bond  to  another  for  title  to 
lands  conditioned  to  make  title  to  said  land  when  the  pur- 
chase money  should  be  paid,  and  that  upon  failure  to  pay  the 
purchase  money  by  the  obligee  when  the  money  became  due, 
lie  became  a  tenant  at  sufferance,  and  liable  to  be  removed  by 
the  obligor  by  summary  process,  and  also  liable  to  the  obligor 
for  double  rents  from  the  time  of  demand  or  notice.^'  Under 
this  charge  of  the  Court  the  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  made  a  motion  for  a  new  trial  on 
the  ground  of  error  in  the  charge  of  the  Court,  and  ^Iso,  upon 
other  grounds  specified  in  the  record,  which  was  overruled, 
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and  the  defendant  excepted.  The  charge  of  the  Court  to  the 
jury  was  error,  in  view  of  the  &cts  of  the  case  disclosed  by 
the  record.  The  2253d  section  of  the  Code  defines  the  rela- 
tion of  landlord  and  tenant  in  this  State.  Where  the  owner 
of  lands  grants  to  another  dimply  the  right  to  possess  and  enj&y 
the  itse  of  such  lands,  either  for  a  fixed  time,  or  at  the  will  of 
the  grantor,  and  the  tenant  accepts  the  grant,  the  relation  of 
landlord  and  tenant  exists  between  them.  In  such  cases,  the 
tenant  has  only  a  usufruct  which  he  cannot  convey  except  by 
the  landlord's  consent,  and  which  is  not  subject  to  levy  and 
sale.  The  defendant  was  not  in  the  posession  of  the  land  in 
question,  under  a  grant  from  the  plaintifi^  simply  to  possess 
and  enjoy  the  use  of  the  land  for  any  fixed  period  of  time,  or 
at  the  will  of  the  plaintiff  as  his  tenant,  but  was  in  posseasion 
of  the  land  as  a  purchaser  thereof  from  the  plaintiff,  under  a 
contract  made  between  them  for  the  sale  of  the  land,  and  the 
land  so  purchased  by  the  defendant  and  held  by  him  under 
a  bond  for  title,  a  part  of  the  purchase  money  having  been 
paid,  was  subject  to  levy  and  sale  in  satisfaction  of  judgments 
obtained  against  him  as  his  property :  Code,  3424.  Besides, 
the  plaintiff  could  have  sued  the  defendant  on  the  notes  when 
due,  for  the  unpaid  purchase  money,  obtiuned  judgment 
thereon,  filed  a  deed  in  the  olerk's  office,  and  sold  the  hind  as 
the  property  of  the  defendant,  as  provided  by  the  3604th 
section  of  the  Code.  This  land  held  by  the  defendant,  under 
his  bond  for  title,  might  have  been  attached  as  his  property : 
Code,  3225.  The  defendant  might  also  have  sold  the  land  as 
his  property,  and  transferred  his  bond  for  title  to  the  pur- 
chaser. In  Barnes  vs.  Shinholsier,  14  Greorgia  Reports,  131^ 
it  was  held  that  when  a  party  enters  upon  land  under  a  con* 
tract  for  the  purchase  of  it,  such  a  contract  destroys  the  rela- 
tion of  landlord  and  tenant,  and  is  entirely  inconsistent  with 
it. 

In  view  of  the  laws  of  this  State  defining  the  relation  of 
kndlord  and  tenant,  there  was  no  jHnetence  for  holding  that 
the  defendant,  under  the  fiu^  disclosed  by  the  record  in  this 
case,  was  a  tenant  at  sufferanoe  of  the  jdaintiff,  and  liable  to 
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be  turned  out  of  the  possession  of  the  land,  as  such,  by  the 
summaiy  process  provided  for  by  the  4005th  section  of  the 
Code. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Swift,  Murphy  &  Company,  plaintiffs  in  error,  vs.  Mary 

F.  McLemore,  defendant  in  error. 

1.  In  this  case,  which  was  a  bill  of  exceptions  to  the  judgment  of  Judge 
Johnson,  refusing  to  sustain  a  eeriiorari  in  a  possessory  warrant  case, 
it  appeared  that  the  warrant  was  for  three  bales  of  cotton ;  that  the 
cotton  was  made  on  the  plantation  of  Mrs.  McLemore,  the  plaintiff,  by 
one  Joiner  and  herself,  who  had  farmed  together  in  the  making  there- 
of  j  that  Joiner  had,  during  the  summer,  gi^en  to  the  plaintiff  a  lien 
npon  all  his  interest,  for  advances,  etc.,  with  a  power  to  sell ;  thaf, 
later  in  the  year,  he  had,  in  writing,  sold  and  transferred  to  her  hii 
whole  interest  in  the  crop ;  that,  whilst  the  cotton  was  on  the  farm,  it 
was  levied  on  as  the  property  of  Joiner  and  carried  to  a  warehouse ; 
that  Mrs.  McLemore  put  in  a  claim  to  it  \  that,  on  the  trial  of  the  claim, 
the  property  was  found  to  be  hers ;  that,  two  days  after  the  finding, 
Joiner,  by  consent  of  one  of  the  claimant's  attorneys,  took  the  cotton 
from  the  warehouse  and  sold  it  to  the  plaintiff  in  the  claim  case,  and 
delivered  it  to  him,  and  that  he,  the  said  plaintiff,  is  now  the  owner, 
the  present  defendants  being  only  his  bailees. 

In  our  judgment,  the  cotton  was  legally  in  Mrs.  McLemore* s  posses- 
sion at  the  time  of  the  levy ;  that,  after  the  trial  of  the  claim  case,  the 
custody  of  the  warehouseman  was  her  custody  j  that  there  is  no  proof 
of  the  authority  of  the  attorney  of  Mrs.  McLemore,  two  days  after  the 
trial  and  verdict,  to  consent  for  Joiner  to  take  the  cotton,  and  we, 
therefore,  affirm  the  judgment  refusing  to  order  a  new  trial  before  the 
magistrate,  or  to  restore  the  cotton  to  the  defendants  in  the  possessory 
warrant 

Possessory  warrant.  Certwrari,  Attorney  and  client.  •  Be- 
fore Judge  Johnson.  Muscogee  Superior  Court.  May  Term, 
1872. 

Swift,  Murphy  &  Company  filed  their  petition  for  certiorari 
to  the  decision  of  Thomas  J.  Shivers,  a  Notary  Public  and 
ex  officio  Justice  of  the  Peace,  upon  the  trial  of  a  possessory 
warrant  for  three  bales  of  cotton,  in  favor  of  Mary  F.  McLe- 
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more,  against  petitioners.     The  application  was  sanctioned 
and  the  writ  issued.    The  answer  of  the  Justice  showed  that, 
upon  the  trial  of  the  case,  it  was  proved  hj.  F.  M.  Seese, 
that  plaintiff  and  one  John  H.  Joiner  &rmed  together  in 
Lee  county,  Alabama,  during  the  year  1870,  and  were  joint- 
ly interested  in  the  crops.     That  Joiner,  being  indebted  to 
plaintiff  for  money  loaned,  to  secure  the  same,  executed  to 
the  plaintiff  a  deed  of  trust  or  mortgage,  with  power  of 
sale,  which  embraced  all  his  interest  in  the  crops  of  cotton, 
com,  etc.,  dated  February  10th,  1870,  and  recorded  on  July 
7th,  1870.     That  Jinks  &  Shannon,  a  firm  of  merchants  at 
Loachapoka,  Alabama,  attached  five  bales  of  cotton  as  the 
property  of  Joiner,  on  the  premises  cultivated  by  said  Joiner 
and  the  plaintiff.     That  a  claim  was  filed  by  the  plaintiff  and 
a  trial  had  before  a  Notary  Public  and  a  jury  at  Loachapoka, 
Alabama,  which  tribunal  decided  in  &vor  of  the  claimant. 
That  Joiner,  on  December  22d,  1870,  sold  and  conveyed  to 
the  plaintiff  his  entire  interest  in  the  crop,  except  three  bales 
of  cotton,  one  of  which  was  to  go  to  Andrew  Dawson,  and 
two  to  J.  C.  Phillips.    That  the  Alabama  Notary  Public 
ordered  the  officer  having  the  cotton  in  charge,  after  it  had 
been  awarded  to  the  plaintiff  by  the  verdict  of  a  jury,  to  de- 
liver the  same  to  Joiner,  who  claimed  it  as  exempt,  under  the 
laws  of  Alabama.     The  warehouseman  refused  to  deliver  up 
the  cotton,  on  the  ground  that  it  had  been  awarded,  by  the 
verdict  of  a  jury,  to  the  plaintiff,  and  he  had  been  instructed 
by  witness  not  to  deliver  said  cotton  unless  so  ordered  by  the 
plluntiff 's  attorneys.     That  Joiner  then  saw  Mr.  Willis,  one 
of  the  plaintiff's  attorneys,  who  went  with  him  and  instructed 
said  warehouseman  to  deliver  said  five  bales  of  cotton  to 
Joiner,  upon  his  paying  all  charges.     That  Joiner  paid  the 
charges,  took  possession  of  the  cotton  and  sold  the  same  to 
Hollifield  <&  Jinks.     That  this  last  transaction,  to-wit :  the 
delivery  of  said  five  bales  of  cotton  to  Joiner,  was  proved  to 
have  occurred  on  the  Monday  subsequent  to  the  verdict  of 
the  jury  and  the  order  of  the  Court  that  said  cotton  should 
be   delivered  to   the  plaintiff.      That    Hollifield  &  Jinks 
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shipped  tiiree  bales  of  the  cotton  to  the  defendants,  and  two 
bales  to  Montgomery,  Alabama.  That  Jinks,  of  Hollifield 
&  Jinks,  is  the  same  person  as  Jinks,  of  Jinks  &  Shannon. 
That  he  was  present  at  the  trial  of  the  claim  case,  knew  its 
result,  and  plaintiff's  right  to  the  cotton  at  the  time  Hollifield 
&  Jinks  purchased  from  Joiner. 

The  Court  affirmed  the  judgment  of  the  Justice,  and  the 
defendants  excepted,  and  now  assign  said  ruling  as  error. 

Peabody  &  Brannon,  for  plaintiffs  in  error. 

« 

James  M.  Bussell,  for  defendant. 

McCay,  Judge. 

The  propriety  of  the  judgment  in  this  case  turns  almost 
wholly  on  the  evidence.  It  is  not  very  clear,  from  the  evi- 
dence, in  whose  possession  this  cotton  was  at  the  date  of  the 
levy.  It  was,  however,  at  the  farm  of  the  plaintiff  when 
seized  under  the  possessory  warrant.  It  was  made  by  herself, 
and  the  defendant  in  the  ji.  /a.,  on  her  plantation.  Prima 
faciey  we  should  say  the  possession  was  hers;  she  being  the 
owner  of  the  land.  When  the  claim  case  was  determined 
in  her  favor  the  possession  of  the  warehouseman,  where  the 
officer  had  it  stored,  was  hers.  The  only  question  left  was 
whether  her  possession  was  legally  changed.  That  depends 
on  the  authority  of  the  attorney  and  the  magistrate  to  inter- 
fere with  it;  clearly  it  would  seem  the  order  of  the  magistrate, 
in  the  teeth  of  the  verdict  and  some  days  afler,  was  void. 
Nor  does  the  mere  fects  that  Mr.  Willis,  who  had  been  the 
plaintiff's  attorney  on  the  previous  trial,  gave  him  authority 
to  dispose  of  the  cotton  some  days  afler  the  trial. 

We  do  not  think,  therefore,  the  judgment  of  the  magistrate 
in  this  case  was  one  requiring  the  Judge  of  the  Superior  Court 
to  interfere  by  certiorari.  One  might,  perhaps,  differ  with 
the  magistrate  as  to  the  weight  of  the  proof,  but  that  does  not 
authorize,  certainly  does  not  require,  a  certiorari. 

Judgment  affirmed. 


66  SUPREME  COURT  OF  GEORGIA. 

Oneil  V8.  The  State  of  Georgia. 

,  IsHAM  B.  Oneil,  plaintiff  in  error,  v8  The  State  of  Geor- 
gia, defendant  in  error. 

1.  Where  a  defendaot,  on  trial  for  mnrder,  objects  to  evidence  showing 
that  he  killed  James  Little,  on  the  ground  that  the  indictment  charges 
him  with  the  murder  of  James  Latle,  and  the  presiding  Jadge,  on  in- 
spection, held  the  name  to  be  James  Little,  and  all  the  testimony 
proved  that  to  be  the  name  of  the  party  slain,  this  Court  will  not,  by 
an  examination  of  the  original  indictment,  overmle  the  judgment  of 
the  Court  below.  The  testimony  in  case  of  conviction  is  made  a  part 
of  the  record  in  the  case,  and  had  the  defendant  been  acquitted,  and 
afterwards  been  agaiM  put  on  trial  for  the  murder  of  James  Little,  the 
introduction  of  the  whole  record  would  have  sustained  ihe'plea  of  au- 
irtfoU  acquit 

2.  Under  the  same  rule,  this  Court  will  not  overrule  the  judgment  of  the 
Court  below  refusing  to  arrest  the  judgment  on  a  motion  founded  on 
the  same  ground,  to>wit:  **That  the  name  of  the  deceased  in  the  in- 
dictment was  Lutle,  and  the  evidence  was,  that  the  person  killed  was 
named  Little.''  > 

8.  Defendant's  connsel  requested  the  Court  to  charge  the  jury,  "that  if 
they  entertained  doubts  as  to  the  law,  the  prisoner  is  just  as  much  en- 
titled to  the  benefit  of  those  doubts  as  if  they  applied  to  the  facts; 
that  if  they  entertain  a  reasonable  doubt  as  to  whether  the  evidence  is 
applicable  to  the  law  as  given  them  in  charge,  then  the  prisoner  is  en- 
titled to  the  benefit  of  that  doubt,  and  it  would  be  their  duty  to  acquit." 
And  the  Court  does  not  charge  the  written  request,  but  does  charge 
that  the  jury  are  "exclusive  judges  of  the  testimony.  You  take  the 
law  from  the  Court,  the  testimony  from  the  witnesses,  see  what  it  is, 
and  apply  one  to  the  other.  Yott  judge  of  them,  and  they  enable  yon 
to  arrive  at  the  truth,''  and  also  further  charged,  "the  mind  of  a  juror 
must  be  convinced  so  that  no  reasonable  doubt  remains  of  defendant's 
guilt ;  that  is  to  say,  after  you  have  impartially,  carefully  and  solemnly 
examined  and  weighed  all  the  testimony  in  the  case,  if  your  mind  is 
still  unsettled,  wavering,  not  at  rest,  it  would  be  your  duty  to  acquit 
the  defendant,  for  that  is  the  doubt  of  the  law:" 

Heldj  That  the  defendant  was  not  entitled  to  the  first  clause  of  the  writ- 
ten request,  and  though  the  second  clause  may  correctly  state  the  law 
on  the  point  contained  in  it,  still  a  new  trial  will  not  be  granted,  be- 
cause it  was  not  given  in  charge  just  as  it  was  written,  when  the  charge 
that  was  given  gave  the  defendant  all  the  benefit  he  could  have  claimed 
under  the  principle  involved  in  that  portion  of  the  written  request, 
which  was  legal. 

4.  Where  the  Court  charged  the  jury  "  that  if  there  is  a  theory  on  which 
the  case  can  be  placed,  and  all  of  the  witnesses  speak  the  truth,  that 
is  the  true  theory,  and  it  is  your  duty  to  adopt  it.    If  there  is  a  basis 
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on  which  yoa  can  pat  the  case,  and  all  the  witnesses  speak  the  truth, 
it  is  year  duty  to  adopt  that  as  true,"  and  immediately  adds,  *'  but  if 
this  cannot  be  done,  and  the  testimony  cannot  be  so  reconciled,  then 
look  to  the  witnesses.  See  what  is  true  and  what  false.  You  are  ex- 
clusive judges  of  this,  and  in  passing  upon  it  you  judge  it  not  in  de- 
tached portions,  but  determine  the  truth  or  falsehood  of  each  fact  by 
the  light  of  all  the  testimony  in  the  case.  Take  each  witness  as  he 
appears,  and  is  presented  to  you  by  this  record — by  this  testimony— 
as  he  appeared  to  you  on  the  stand,  and  as  his  statements  appeared  be- 
fore you,  and  from  other  witnesses  in  the  case,  determine  who  is  to 
be  believed,  what  portion  is  to  be  believed  and  what  rejected  :" 
Ifeidf  That  this  charge  was  not  error ;  and  it  placed  no  illegal  limitation 
on  the  right  of  the  jury  to  disbelieve  any  testimony  or  any  witness, 
which,  under  the  law  and  the  evidence,  they  had  the  privilege  to  reject 
as  unworthy  of  credit. 

5.  Where  the  charge  was  given  on  Saturday  evening,  it  was  not  error  for 
the  Court  to  say  to  the  jury,  *'if  you  should  make  up  your  verdict  at 
any  time  before  twelve  o*  clock  to-night,  let  the  sheriff  notify  me,  and  I 
will  come  to  the  Court-house  to  receive  it.''  And  the  more  especially 
was  that  not  error  when  the  Court  added,  '*but  let  not  the  hour  con- 
trol or  influence  yonr  decision  or  deliberations.  Let  not  that  consid- 
eration shorten  or  lighten  your  deliberations  one  single  instant.  Ex- 
amine the  case  carefully.'' 

6.  In  view  of  the  whole  case,  we  cannot  say  that  the  verdict  is  not  sus- 
tained by  the  evidence,  and  the  law  as  to  manslaughter  having  been 
fully  and  fairly  given  in  charge,  this  Court  will  nob  interfere,  with  the 
judgment  of  the  Court  below  refusing  a  new  trial. 

Criminal  law.  Murder.  Indictment.  Misnomer.  Autre" 
fois  acquit.  Charge  of  Court.  Reasonable  doubts.  Witness. 
Jury.  New  trial.  Before  Judge  Hopkins.  Fulton  Supe- 
rior Court.    April  Term,  1872. 

Isbam  B.  Oneil  was  placed  on  trial  for  the  murder  of  James. 
Little.  The  defendant  pleaded  not  guilty.  The  jury  returned 
a  verdict  of  guilty.  The  defendant  moved  for  a  new  trial 
upon  the  following  grounds : 

Ist.  Because  the  Court  erred  in  omitting  to  charge  the  jury 
that  if  they  should  find  the  defendant  guilty,  they  could  rec- 
ommend that  he  be  confined  in  the  penitentiary  for  life. 

2d.  Because  the  Court  erred  in  admitting,  over  the  defend- 
ant's objection,  evidence  that  the  person  killed  was  one  James 
Little,  when  the  indictment  upon  which  he  was  being  tried. 
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charged  him  with  murdering  one  James  Lutle,  another  and 
a  diflFerent  person. 

(Note  by  the  Judge.) — ^^'The  indictment  will  disclose  the 
name.     I  thought  it  was  not  Lutle  but  Little." 

3d.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  follows:  ''That  a  homicide  may  be  reduced  to  manslaughter 
where  no  actual  assault  has  been  committed  on  the  person  of 
the  defendant,  and  where  no  attempt  has  been  made  to  com- 
mit a  serious  personal  injury  upon  the  accused.  That  if  one 
kill  another  under  the  fear  of  a  reasonable  man  that  the  de- 
ceased was  manifestly  intending  to  commit  a  personal  injuiy 
upon  him,  amounting  to  a  felony,  the  killing  is  justifiable 
homicide,  if  the  prisoner  is  under  similar  fears  of  some  injury 
less  than  the  felony,  the  offense  is  manslaughter  and  not  mur- 
der." 

"That  upon  the  subject  of  doubts,  the  simple  rule  is,  that 
jurors  must  not  convict  without  plain  and  manifest  proof  of 
the  prisoner's  guilt,  and  that,  entrusted  as  they  are  with  the 
administration  of  public  justice  on  the  one  hand,  and  with 
the  life,  liberty  and  honor  of  the  prisoner  on  the  other  hand, 
their  duty  calls  on  them,  before  they  pronounce  a  verdict  of 
condemnation,  to  ask  themselevs  whether  they  are  satisfied 
beyond  a  reasonable  doubt,  that  the  accused  is  guilty  of  the 
charge  alleged  against  him  in  the  indictment,  and  that  if  they 
entertained  doubts  as  to  the  law,  the  prisoner  is  just  as  much 
entitled  to  the  benefit  of  those  doubts,  as  if  ihey  applied  to 
the  facts." 

"That  if  they  entertained  a  reasonable  doubt  as  to  whether 
the  evidence  is  applicable  to  the  law  as  given  them  in  charge, 
then  the  prisoner  is  entitled  to  the  benefit  of  that  doubt,  and 
it  would  be  their  duty  to  acquit." 

4th.  Because  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

5th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows : 

"Gentlemen  of  the  Jury:  You  have  heard  this  case 
patiently,  and,  I  doubt  not,  impartially,  as  it  was  your  duty 
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to  enter  the  juiy  box  with  perfect  and  complete  impartiality. 
It  was  your  duty  to  enter  the  jury  box  without  feeling,  with- 
out passion,  without  prejudice,  and  that  duty  remains  with 
you  through  the  case,  until  a  verdict  of  guilty  or  not  guilty 
has  been  obtained  by  you.  The  time  never  comes  to  a  juror 
when  he  can  afford  to  cease  to  be  an  impartial  juror.  He  can 
have  no  feeling  in  the  case  during  the  exhibition  of  the  testi- 
mony, thfe  argument  of  counsel,  the  charge  of  the  Court,  nor 
during  the  deliberations  of  the  jury ;  he  ends  as  he  begins,  an 
impartial  juror. 

"  The  State  charges  the  defendant  with  the  crime  of  mur- 
der, the  defendant  denies  the  charge — that  makes  the  issue. 
The  presumption  of  innocence  is  in  his  favor ;  he  begins  the 
trial  with  that  presumption ;  it  is  one  of  law,  and  belongs  to 
every  man  who  is  accused  of  crime,  and  it  remains  with  him 
unto  the  end,  unless  the  proof,  in  the  meantime,  removes  that 
presumption.  The  case  is  to  be  viewed  from  that  standpoint 
until  the  contrary  appears  from  the  testimony.  It  is  unnec- 
essary, in  this  connection,  to  remind  you  of  what  has  been 
truthfully  stated  by  counsel  on  both  sides,  that  to  the  law  and 
the  testimony  alone  you  must  look  for  your  verdict.  Be  sure 
that  you  do  so.  Let  your  verdict  be  untainted  by  prejudice, 
untainted  by  any  consideration  other  than  that  which  the 
juror's  oath  suggests.  That  is  the  verdict  which  preserves 
society  and  compels  men  to  respect  the  law — ^all  else  is  mock- 
ery. You  cannot  know,  save  from  the  testimony,  whether 
there  be  prejudice  for  the  prosecution  or  against  the  prosecu- 
tion. You  cannot  know  whether  there  is  feeling  on  the  part 
of  one  man,  or  set  of  men,  for  or  against  the  defendant ;  and 
if  you  know  it,  of  your  own  private  knowledge,  you  dare  not 
consult  it  for  one  moment,  in  arriving  at  your  verdict. 

'^  It  is  said,  in  the  indictment,  that  the  defendant,  I.  B. 
Oneil,  is  guilty  of  the  murder  of  Little.  What  is  murder? 
It  is  the  unlawful  killing  of  a  human  being,  in  the  peace  of 
the  State,  by  a  person  of  sound  memory  and  discretion,  with 
malice  aforethought,  either  express  or  implied.  There  must 
be  a  killing  not  authorized  l^y  law.     It  must  be  by  a  person 
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of  sound  memoiy  and  mind.  Tbe  law  presnmes  every  man 
to  be  of  soand  mind  till  the  oontiary  appears,  and  the  killii^ 
must  be  done  with  malice  aforethonght.  T\l)at  (he  law  means 
by  malice  aforethought,  is  this :  Malice  is  a  state  of  the  mind — 
an  intention  to  kill,  under  such  circumstances  as  the  law  would 
not  justify,  nor  in  any  way  excuse  the  intention,  if  the  killing 
occurs.  I  repeat,  the  intention  to  take  the  life  of  a  human 
being,  under  such  circumstances  as  would  not  justify  nor  ex* 
cuse  that  intention,  if  the  killing  occurred.  You  will  observe 
from  this,  there  must  be  a  deliberate  purpose  to  take  life ;  the 
mind  must  be  made  up  to  act ;  it  must  have  arrived  at  the 
conclusion  to  kill.  This  malice  may  be  express  or  implied. 
It  is  express  when  it  is  manifested  by  external  circumstances, 
capable  of  proof.  When  this  deliberate  purpose  to  take  life 
exists,  it  is  express;  when  it  can  be  shown  by  external  circum- 
stances, capable  of  proof,  such  as  preparation  for  the  act,  lying 
in  wait,  threats  to  kill,  previous  grudges— matters  of  that 
kind — ^these  are  some  of  the  evidences  of  express  malice. 
J^Ialice  may  exist,  and  there  may  be  no  evidence  of  express 
malice,  but  it  may  be  implied.  As  before  remarked,  it  is  im- 
plied where  no  considerable  provocation  appears,  and  when 
all  the  circumstances  of  the  killing  show  a  malignant  and 
abandoned  heart.  If  there  is  a  killing  and  no  considerable 
provocation  appears,  and  all  of  the  circunistanoes  of  the  kill- 
ing show  a  malignant  and  abandoned  heart,  the  law  implies 
malice.  When  an  unauthurized  killing  is  shown,  the  law 
presumes  it  was  done  with  malice,  unless  the  proof  accompa- 
nying it  shows  that  it  was  not  done  with  malice.  If  tbe 
proof  shows  an  unlawful  killing,  in  the  absence  of  all  else, 
the  law  implies  that  it  was  done  with  malice  aforethought. 

''If  the  proof  that  shows  fhe  killing  itself,  discloses  that  it 
was  done  without  malice,  of  course  the  presumption  does  not 
exist,  but  if  the  accompanying  proof  does  not,  then  the  bar- 
den  is  thrown  on  the  defendant  to  show  it  was  done  without 
malice.  I  may  remark  to  you  that  it  matters  not  firom  what* 
quarter  the  proof  comes,  if  it  appears  that  the  killing  was 
done  and  without  malice,  of  course  it  was  not  murder.     If 
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one  use  a  deadly  weapon,  which  in  the  manner  that  he  uses  it 
was  likely  to  produce  death,  and  dearth  ensues,  the  law  pre- 
sumes that  he  intended  that  result,  and  that  presumption 
remains  until  removed  by  proof.  This  is  the  offense  of  mur«- 
der. 

"  The  next  grade  of  homicide  to  which  your  attention  is 
invited^  is  that  of  voluntary  manslaughter,  for  it  is  necessary 
that  you  should  have  a  clear  conception,  not  only  of  murder 
but  of  this  offense  also.  Manslaughter  is  the  unlawful  killing 
of  a  human  creature,  without  malice  either  express  or  implied, 
and  without  any  mixture  of  deliberation  whatever;  it  may  be 
voluntary  apon  a  sudden  heat  of  paasion,  or  involuntary  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act  without 
due  caution  and  circumspection.  In  all  cases  of  voluntary  man- 
slaughter, there  must  be  some  actual  assault  on  the  person 
killing  or  an  attempt  by  the  person  killed  to  commit  a  serious 
personal  injury  on  the  person  killing,  or  other  equivalent  cir- 
cumstances to  justify  the  excitement  of  passion  and  to  exclude 
all  idea  of  deliberation  or  malice  either  express  or  implied. 
Provocation  by  words,  threats,  menaces  or  contemptuous  ges- 
tures, shall  in  no  case  be  sufficient  to  free  the  person  killing 
from  the  guilt  and  crime  of  murder.  The  killing  must  be  the 
result  of  that  sudden,  violent  impulse  of  passion  supposed  to 
be  irresistible ;  for  if  there  should  have  been  an  interval  between 
the  assault  or  provocation  given  and  the  homicide,  sufficient  for 
the  voice  of  reason  and  humanity  to  be  heard,  the  killing  shall 
be  attributed  to  deliberate  revenge  and  be  punished  as  murder. 
You  will  observe  in  all  cases  of  voluntary  manslaughter,  there 
must  be  some  actual  assault  upon  the  person  killing,  or  an 
attempt  by  the  person  killed  to  commit  a  serious  personal 
injury  on  the  person  killing,  or  other  equivalent  circumstances 
sufficient  to  justify  the  excitement  of  passion,  and  exclude  all 
idea  of  deliberation  or  malice.  What  is  meant  by  the  expres- 
sion, "other  equivalent  circumstances?''  Such  circumstances 
as  are  in  effect  equal  to  an  assault  upon  the  person  killing  or 
an  attempt  to  commit  a  serious  personal  injury  on  the  person 
killing.     That  is  voluntary  manslaughter.    I  give  you  the 
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deiinitioii  of  justifiable  homicide^  it  is  the  killing  of  a  hamaa 
being  in  self-defense  or  in  defense  of  habitation,  property  or 
person,  against  one  who  manifestly  intends  or  endeavors,  by 
violence  or,  surprise,  to  commit  a  felony  on  either.  A  bare 
fear  of  any  of  these  offenses,  to  prevent  which  the  homicide 
is  alleged  to  have  been  committed,  shall  not  be  sufficient  to 
justify  the  killing.  It  must  appear  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  man,  and  that 
the  person  killing  really  acted  under  the  influence  of  those 
fears,  and  nor  in  a  spirit  of  revenge.  You  will  turn  your  at- 
tention  to  this  testimony  and  make  the  inquiry,  first,  whether 
the  defendant  is  guilty  of  the  crime  of  murder.  I  have  given 
you  the  definition  of  that  offense,  and  the  rules  governing 
you  in  that  inquiry,  as  fairly  as  I  can.  Is  the  defendant 
guilty  of  murder,  as  charged  in  the  indictment?  Did  he 
unlawfully  kill  the  person  named  in  the  indictment?  If  he 
killed  him,  did  he  do  it  with  malice  a&rethought,  express 
or  implied?  If  he  did  he  is  guilty  of  murder,  and  it 
would  be  your  duty  to  find  him  so.  If  you  find  that  he 
killed  Little,  but  did  not  kill  him  with  this  malice  afore- 
thought that  I  have  before  described,  inquire  if  he  is  guilty 
of  voluntary  -manslaughter.  Was  the  killing  unlawful,  and 
still  without  malice  express  or  implied,  and  without  any 
mixture  of  deliberation  in  the  sudden  heat  of  passion  ?  If  it 
was,  the  offense  would  be  voluntary  manslaughter,  and  not 
murder.  I  will  repeat  to  you,  in  this  connection,  a  portion  of 
the  definition  of  voluntary  manslaughter:  In  all  cases  of  vol- 
untary manslaughter,  there  must  be  some  actual  assault  on 
the  person  killing,  or  an  attempt  by  the  person  killed  to  com- 
mit a  serious  personal  injury  on  tlie  person  killing,  or  other 
equivalent  circumstances  to  justify  the  excitement  of  passion 
and  to  exclude  all  idea  of  deliberation  or  malice,  either  ex- 
press or  implied ;  provocation  by  words,  threats,  menaces  or 
contemptuous  gestures,  shall,  in  no  case,  be  sufficient  to  free 
the  person  killing  from  the  guilt  and  crime  of  murder.  The 
killing  must  be  the  result  of  that  sudden,  violent  impulse  of 
passion,  supposed  to  be  irresistible.     If  you  should  find,  as 
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before  stated,  an  unlawful  killlDg,  bat  that  it  was  done  under 
such  circumstances  as  I  have  before  exp]ained,jand  done  with- 
out this  malice  aforethought,  he  would  not  be  guilty  of  mur- 
der, but  of  voluntary  manslaughter. 

''If  you  should  find  fix)m  the  testimony  in  this  case,  that 
at  tl»e  time  of  the  killing,  in  case  a  killing  be  shown.  Little 
manifestly  intended  or  endeavored,  by  violence  or  surprise,  to 
commit  a  felony  upon  the  parson  of  Oneil,  and  that  the  cir- 
cumstances, as  they  appeared  to  Oneil,  were  sufficient  to  excite 
the  fears  of  a  reasonable  man,  and  he  acted  under  the  influence 
of  those  fears  and  not  in  a  spirit  of  revenge,  and  he  killed 
Little,  it  would  be  justifiable  homicide,  and  it  would  be  your 
duty  to  return  a  verdict  of  not  guilty.  Stabbing  with  a  knife, 
onless  it  be  in  one's  defense  or  other  circumstances  of  justifica- 
tion, is  a  misdemeanor,  unless  it  is  done  with  intent  to  com- 
mit muider,  then  it  is  a  felony  within  the  meaning  of  this 
law.  If  one  persoa  stab  another  with  a  knife,  and  it  is  not 
in  his  own  defense  and  not  under  circumstances  of  justification, 
and  it  is  not  done  with  the  intent  to  murder,  that  is  a  misde- 
meanor and  not  a  felony.  Now  apply  it  to  this  case.  If 
Little  manifestly  intended  or  endeavored,  by  violence  or  sur- 
prise, to  stab  Oneil  with  a  knife,  and  it  was  not  in  his  own 
defense,  or  other  circumstances  to  justify  him  in  doing  it, 
and  it  was  done  with  intent  to  murder,  that  would  be  a  felony 
within  the  meaning  of  this  law ;  and  if  Oneil,  acting  under  the 
influence  of  the  fears  created  by  these  circumstances,  killed 
Little,  it  would  be  justifiable  homicide,  and  he  is  entitled  to  a 
verdict  of  not  guilty.  If  Little  manifestly  intended  and  en-  i 
deavored  by  violence  or  surprise  to  stab  Oneil,  not  in  his  own 
defense,  but  without  intent  to  murder,  and  Oneil  killed  him,  but 
did  not  act  under  the  fears  that  were  created  by  these  circum- 
stances, but  acted  in  a  spirit  of  revenge,  he  would  not  be  justi- 
fiable and  the  ofiense  would  be  murder.  If  Little  manifestly 
intended  or  endeavored,  by  violence  or  surprise,  to  commit  an 
ofiense  on  the  person  of  Oneil  less  than  a  felony  (and  I  have  de- 
fined that  to  you,)  and  Oneil,  acting  under  the  influence  of 
those  fears,  excited  by  these  circumstances^  killed  Little  from 
Vol.  xltiiz.  6. 
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the  influence  of  those  fears,  and  not  from  malice,  his  oflense 
would  not  be  murder,  but  voluntary  manslaugther. 

"  It  is  for  you  to  determine,  first,  whether  the  offense  of  mur* 
der  has  been  committed.  If  not,  then  inquire  whether  vol- 
untary manslaughter  or  justifiable  homicide,  in  case  you  find 
any  killing,  has  occurred.  A  man  may  have  malice  towards 
another,  and  may  kill  .the  person  towards  whom  he  entertained 
malice,  and  the  offense  may  not  be  murder.  But  in  a  case 
like  that,  it  must  appear,  from  the  testimony  in  the  case,  that 
the  circumstances  were  such  as  to  justify  him  in  the  killing; 
when  all  the  circumstances  in  the  case  and  the  proof  shows 
that  he  was  justified  in  the  killing,  then  the  malice,  if  he  had 
it  before,  is  not  to  be  taken  into  account. 

"  I  have  passed  over  these  various  grounds  of  homicide.  I 
have  given  you  the  different  definitions,  and  trust  you  have  a 
clear  understanding  of  the  three  grades  that  are  necessary  to 
understand  this  case.  The  object  of  all  this  testimony  is  to 
enlighten  your  minds  in  reference  to  the  fiu^ts,  and  determine 
what  are  true.  You  have  but  the  one  purpose  in  view :  to 
ascertain  the  truth.  You  sit  as  exclusive  judges  of  the  testi- 
mony. You  take  the  law  from  the  Court,  the  testimony  fix>m 
the  witnesses ;  you  weigh,  see  what  it  is,  and  apply  one  to  the 
other;  you  judge  of  them  and  they  enable  you  to  arrive  at 
the  truth. 

"  If  there  is  a  theory  on  which  the  case  can  be  placed,  and 
all  the  witnesses  speak  the  truth,  that  is  the  true  theory,  and  it 
is  your  duty  to  adopt  it.  If  there  is  a  basis  on  which  you 
can  put  the  case,  and  all  the  witnesses  speak  the  truth,  it  is 
your  duty  to  adopt  that  as  true.  But  if  that  cannot  be  done, 
and  the  testimony  cannot  be  reconciled,  then  look  to  the  wit- 
nesses. See  what  is  true  and  what  fiilse.  You  are  exclusive 
judges  of  this,  and  in  passing  upon  it,  you  judge  it,  not  in 
detached  portions,  but  determine  the  truth  or  fidsehood  of 
each  &ct  by  the  light  of  all  the  testimony  in  the  case.  Take 
each  witness  as  he  appears^  and  is  presented  to  you  by  this 
record,  by  this  testimony,  as  he  appears  to  you  on  the  stand, 
and  as  his  statement  appeared  to  you,  and  from  other  witnesses 
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ia  die  csuae,  determine  who  is  to  be  believed,  what  portion  is 
to  be  believed,  and  what  rejected.  If  a  witness  comes  before 
yon,  and,  upon  his  oath,  willfully  and  knowingly  states  a 
&Iflehood,  knowing  it  to  be  a  &lsehood,  that  witness  is  un- 
worthy of  belief  in  any  particular,  it  matters  not  what  he 
testifies  to,  whether  material  or  immaterial.  I  repeat,  if  he 
states,  on  oath,  a  falsehood,  knowing  it  to  be  &lse,  and  intend- 
ing to  swear  it,  he  is  not  to  be  believed  at  all,  and  before  a 
jury  would  be  authorized  to  believe  what  he  says,  it  must 
come  from  other  sources  in  the  case. 

'^If  a  witness  states  an  untruth  by  accident  or  mistake  and 
not  with  a  guilty  knowledge  or  purpose,  but  states  it  from 
inadvertence,  then  that  goes  to  his  credit,  and  it  is  for  you  to 
determine  what  to  believe  and  what  to  reject,  and  in  determin- 
ing that  look  to  all  the  testimony  in  the  case.  A  witness  may 
be  impeached  by  proof  of  general  bad  character  and  the  opin- 
ion of  other  witnesses  based  upon  that  bad  character,  that 
Uiey  would  not  believe  him  on  oath ;  when  that  is  done  the 
witness  comes  to  you  with  impaired  testimony,  as  before  stated 
in  this  case;  how  far  his  testimony  is  to  be  accepted  by  yon, 
how  fiir^it  is  corroborated  by  the  facts  and  circumstances  in 
the  case,  is  for  you  to  determine.  I  might  state  to  you  that 
each  witness  in  the  case  comes  before  you  with  the  same  pre- 
sumption of  innocence  in  his  favor,  and  it  remains  with  him 
until  removed  by  proof  to  the  contrary.  The  testimony  of  a 
witness  :is  to  be  believed  until  he  is  impeached  in  some  of  the 
modes  known  to  the  law.  Look  to  all  the  witnesses  in  the 
case;  these  rules  apply  alike  to  them  all.  Look  to  the  feeling 
that  they  may  have  for  or  against  either  of  the  parties  or 
anything  growing  out  of  the  case;  ascertain  what  relation  they 
may  bear  to  the  case,  the  state  of  his  mind,  then  judge  of  their 
testimony  carefully,  calmly,  solemnly ;  you  are  exclusive  judges 
of  that.  After  you  have  passed  thus  over  the  case,  the  inquiry 
will  present  itself  to  what  extent  must  I  be  convinced  of  his 
guilt  before  I  find  him  guilty?  What  degree  of  mental 
conviction  shall  be  mine  before  I  pronounce  a  verdict  of 
guilty?    That  I  will  explain  to  you.     The  proof  of  the  de- 
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fendant's  guilt  must  be  made  plainly  and  manifestly  to  appear; 
it  must  be  established  to  a  reasonable  and  moral  oertainty. 
It  cannot  be  demonstrated  to  absolute  certainty,  that  is  unat- 
tainable by  human  testimony  in  a  Court-house.  But  the  mind 
of  a  juror  must  be  convinced  so  that  no  reasonable  doubt  remain 
of  defendant's  guilt ;  that  is  to  say,  after  you  have  impartially, 
carefully  and  solemnly  examined  and  weighed  all  the  testi- 
mony in  the  case,  if  your  mind  is  still  unsettled,  w.wmng, 
not  at  rest,  it  would  be  your  duty  to  acquit  the  defendant,  for 
that  would  be  the  reasonable  doubt  of  the  law ;  but  if  your 
mind  is  not  in  that  unsettled,  wavering  condition,  it  would  be 
your  duty  to  convict.  It  is  not  for  you  to  make  a  doubt  and 
then  to  act  upon  it.  It  must  be  a  reasonable  doubt  arising  in 
the  mind  of  an  honest,  impartial  juror,  that  grows  out  of  the 
testimony  or  the  want  of  testimony  in  the  case.  '  If  that  doubt 
exists,  acquit,  if  it  does  not,  convict  him.  Take  the  case  and 
consider  it  as  I  have  instructed  you,  and  if  you  should  make 
up  your  verdict  at  any  time  before  twelve  o'clock  to-night. 
Jet  the  sheriff  notify  me  and  I  will  come  to  the  Court-house 
to  receive  it,  but  let  not  the  hour  control  or  influence  your 
decision  or  deliberations,  let  not  that  consideration  shorten  or 
lighten  your  deliberations  one  single  instant  Examine  the 
case  carefully.  Whether  you  agree  before  twelve  o'clock  or 
not,  it  is  your  duty  to  observe  the  utmost  circumspection; 
remain  together,  consult  together,  let  no  two  or  more  of  you 
unless  in  the  presence  of  the  other  jurymen,  talk  about  the 
case.  Let  all  be  done  and  said  so  that  all  may  hear  it.  Sepa- 
rate at  no  time  from  each  other.  If  you  should  not  agree 
on  your  verdict  to-night,  and  remain  over  to-morrow,  the 
bailiff  will  be  instructed  to  let  you  go  out  to  take  such  exercise 
as  you  may  find  necessary,  but  on  no  account  pass  along  the 
public  streets,  avoid  all  crowds  or  communications,  go  in  re* 
tired  ways,  have  no  conversation  with  any  one.  These  rules 
are  not  intended  in  your  case  alone,  but  apply  to  all  crim- 
inal cases." 
The  jury  was  charged  on  Saturday  evening.    The  evidence, 
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being  voluminous^  is  omitted,  as  not  material  to  an  under- 
standing of  the  decision  of  the  Court. 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  grounds  aforesaid. 

The  defendant  moved  in  arrest  of  judgment,  upon  several 
grounds,  but  all  of  them  based  upon  the  allegation  that  he  was 
charged  in  the  indictment  with  the  murder  of  James  Lutle^ 
while  he  was  convicted  of  the  murder  of  James  Little. 

Tlie  motion  was  overruled,  and  the  defendant  excepted. 

Gabtrell  &  Stephens  ;  T.  P.  Westmoreland  ;  S.  B. 
Spencer,  for  plaintiff  in  error. 

J.  T.  Glenn,  Solicitor  Greneral,  for  the  State. 

Trippe,  Judge. 

1.  Objection  was  made,  on  the  trial  below,  to  the  introduc- 
tion of  testimony  showing  that  defendant  had  killed  James 
LUtle,  on  the  ground  that  the  indictment  charged  him  with 
the  murder  of  James  LuUe,  On  inspection  of  the  indictment, 
the  presiding  Judge  held  the  name  to  be  Little.  The  defend- 
ant was  served  with  a  copy  before  arraignment,  in  which  the 
name  was  Little.  The  bill  of  indictment  was  read  to  him  on 
arraignment,  diarging  him  with  the  murder  of  James  Little, 
and  in  all  the  proceedings  had,  and  in  the  entries  on  the  min- 
utes, that  was  the  name  used.  Granting  tliat  a  question  might 
have  been  raised,  whether  the  name  was  plainly  Little,  or  that, 
in  some  places  where  it  was  used  in  the  indictment,  it  looked 
as  if  it  could  be  read  Lutle,  and  if  any  one  will  write  the  two 
names,  it  will  be  seen  that,  by  making  the  first ''  t '^  in  *'  Lit- 
tle "  somewhat  short,  or  the  dash  in  crossing  these  two  letters 
in  that  name  not  of  full  length,  how  easily  it  may  be  made  to 
have  that  appearance;  yet,  if  this  be  so,  what  damage  could 
possibly  have  resulted  to  defendant  on  that  account?  It  was 
urged  in  the  argument  that ''  a  verdict  would  be  no  protec- 
tion to  the  defendant,  nor  could  it  be  pleaded  in  bar  of  an- 
other prosecution  against  him  for  the  murder  of  Little  without 
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aliunde  proof/'  etc.  Is  this  so  ?  If  the  whole  record  of  the 
case  were  introdaoed  or  used,  showing  the  verdict,  the  judg- 
ment, and  other  proceedings,  all  possible  doubt  or  question  as 
to  the  name,  which  could  have  arisen,  would  have  been  settled 
by  the  record  itself,  and  it  would  have  sustained  the  plea  of 
autrefois  acquit,  had  it  ever  become  necessary  for  that  purpose. 
The  defendant  did  not  raise  the  question  of  surprise,  nor  could 
he  have  done  so  successfully,  for  the  copy  bill  and  the  arraign- 
ment used  (he  name  of  "  Little,"  and  the  plea  of  the  defend- 
ant was  accordingly  entered. 

2.  The  same  reasons  constitute  a  sufficient  ground  for  sus- 
taining the  Court  below  in  overruling  the  motion  in  arrest  of 
judgment.  The  Judge  had  already,  on  the  motion  to  reject 
the  evidence,  held  that  the  name  in  the  indictment  was  '^  Lit- 
tle "  and  not  "Lutle." 

3.  The  Court  was  requested  to  charge  the  jury,  "that  if 
they  entertained  doubts  as  to  the  law,  the  prisoner  is  just 
as  much  entitled  to  the  benefit  of  those  doubts,  as  if  they  ap- 
plied to  the  fiicts.  That  if  they  entertained  a  reasonable 
doubt  as  to  whether  the  evidence  is  applicable  to  the  law  as 
given  them  in  charge,  the  prisoner  is  entitled  to  the  benefit  of 
that  doubt,  and  it  would  be  their  duty  to  acquit."  The  Judge 
did  not  give  this  request  in  charge.  The  defendant  was  not 
entitled  to  the  first  clause  of  this  request.  It  uses  the  word 
"doubts,"  without  any  qualification  as  to  their  character, 
whether  they  be  reasonable  or  imaginary.  Moreover,  we  do 
not  think  the  rule  as  to  doubts  has  ever  been  carried  so  fiir  as 
to  be  made  applicable  to  the  law.  If  this  portion  of  the  request 
means  that  the  jurors  are  judges  of  the  law  and  must  acqui^ 
if  they  have  doubts  as  to  what  the  law  is,  it  certainly  goes 
beyond  any  decision  yet  made,  and  is  inconsistent  with  the 
next  clause  of  the  same  request.  See  Cook  «8.  tke  State,  II 
Oeorgiaj  53,  as  to  whether  a  Judge  is  bound  to  give  a  defend- 
ant the  benefit  of  a  doubt  about  the  law.  That  portion  of  the 
request  which  may  have  correctly  stated  the  law,  though  not 
charged  as  a  part  thereof,  or  in  the  exact  words,  was  substantially 
given  to  the  jury  in  the  general  charge,  wherein  they  were  told 
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that  they  were  '' exclusive  judges  of  the  testimony.  You 
take  the  law  from  the  Courts  the  testimony  firom  the  witnesses, 
see  what  it  is,  and  apply  one  to  the  other.  You  judge  of  them, 
and  they  enable  you  to  arrive  at  the  truth/'  and  were  further 
charged,  that  ^Hhe  mind  of  a  juror  must  be  convinced,  so  that 
no  reasonable  doubt  remains  of  defendant's  guilt;  that  is  to 
say,  after  you  have  impartially,  carefully  and  solemmly  ex- 
amined and  weighed  all  the  testimony  in  the  case,  if  your 
mind  is  still  unsettled,  wavering,  not  at  rest,  it  would  be  your 
duty  to  acquit  the  defendant,  for  that  is  the  doubt  of  the  law." 
This  charge  gave  the  defendant  all  the  benefit  he  could  have 
claimed  under  the  second  branch  of  that  request. 

4.  It  was  claimed  that  the  Court  erred  ip  the  charge  as 
recited  in  the  fourth  item  in  the  head-notes  to  this  decision. 
This  charge  placed  no  restriction  on  the  right  of  the  jury  to 
disbelieve  any  testimony  or  any  witnesses,  which,  under  the 
law  and  the  evidence,  they  had  the  right  to  rejectas  unworthy  of 
credit.  It  was  equivalent  to  the  charge  so  ofben  given,  that 
a  jury  is  not  to  be  quick  to  impute  peijury  to  any  witness,  but 
to  reconcile  the  whole  testimony,  one  part  with  the  other,  if 
they  can,  and  if  they  cannot,  then  to  do  just  what  they  are 
directed  to  do  in  the  latter  part  of  this  portion  of  the  charge. 

5.  We  cannot  see  how  the  defendant  could  have  been  injured 
by  the  Court  telling  the  jury,  that  "if  you  should  make  up 
your  verdict  at  any  time  before  twelve  o'clock  to-night,  let 
the  sheriff  notify  me  and  I  mil  come  to  the  Court-house  to 
receive  it.''  It  was  said  in  the  argument  that  the  charge 
having  been  given  on  Saturday  aflernoon,  this  was  calculated 
to  haaten  the  jury  in  their  consideration  of  the  evidence  and 
cause  them  to  run  over  it  without  due  consideration  and  care. 
But  did  not  the  jury  know  before  the  Judge  said  this,  that  it 
was  Saturday  afternoon  and  that  the  next  day  was  the  Sab- 
bath? He  stated  to  them  that  he  would  meet  them,  if  nec- 
essary, at  any  hour  up  to  twelve  that  night.  That  was  an 
assurance  that  they  should  have  to  that  time,  without  any 
danger  of  being  kept  together  on  the  following  day,  if  the 
verdict  was  agreed  on  by  that  hour;  without  this,  they  might 
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have  reasonably  concluded  that  unless  a  verdict  was  rendered 
at  an  earlier  hour,  they  would  have  to  remain  duripg  the 
Sabbath.  Besides,  the  Judge  added  '^  but  let  not  the  hour 
control  or  influence  your  decision  or  deliberations.  Let  not 
that  consideration  shorten  or  lighten  your  deliberations  one 
single  instant.  Examine  the  case  carefully.'^  Take  the  whole 
of  the  charge  together  on  this  point  and  what  was  said,  pro- 
vided no  verdict  was  agreed  on  by  twelve  o'clock,  as  to  the 
jury  being  cared  for  on  the  following  day,  and  it  would  seem 
that  it  was  calculated  to  produce  a  directly  contrary  eflect  to 
that  complained  of  as  being  likely  to  follow:  See  the  case  of 
Hewitt  f>8  BnimmeU,  decided  at  the  present  term. 

6.  It  was  further  insisted  that  a  new  trial  should  have  been 
granted,  because  from  the  evidence  the  defendant  was  only 
guilty  of  voluntary  manslaughter.  The  main  facta  of  the 
case  are,  that  a  dispute  had  arisen  some  two  months  or  more 
previous  to  the  killing,  between  defendant  and  the  deceased, 
about  some  window  sash.  A  lawsuit  resulted,  and  defendant 
succeeded  in  the  case.  Out  of  all  this,  much  bad  feeling  and 
a  strong  grudge  grew  between  the  parties,  and  as  shown  by 
the  evidence,  especially  on  the  part  of  defendant,  very  vio- 
lent threats  were  made  by  him  against  deceased.  One  wit- 
ness, Bowen,  testified  that  about  a  month  before  the  fiital 
rencounter,  defendant,  in  referring  to  the  difficulty  about  the 
sash,  said:  ^^If  Little  ever  bothered  him  or  spoke  to  him  on 
the  street  about  it,  he  would  cut  his  damned  heart  strings  out. 
He  drew  the  knife  and  asked  if  that  would  do  it."  This  was 
the  knife  which  was  80  fetelly  used,  and  was  a  heavy,  large 
knife  of  the  bowie-knife  kind  of  blade,  and  was  a  very  deadly 
weapon.  It  is  true,  the  general  character  of  this  witness  for 
veracity  was  strongly  attacked.  But  there  was  other  evidence 
of  a  similar  character.  R.  M.  Anton  swore  that  on  Wednes- 
day before  the  killing  on  Friday,  at  DeLay*s  paint  store,  on 
Whitehall  street,  defendant  said  in  his  and  DeLay's  presence, 
tliat  '^he  (defendant)  did  not  owe  any  one  anything  but  Rice 
DeLay,  and  would  not  have  owed  him  but  for  Jim  Little, 
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damned  rascal,  and  he  would  fix  him  jet"  Mr.  DeLay  was 
in  Texas  at  the  time  of  the  trial  and  was  not  sworn. 

Simon  Kennedy,  who  was  introduced  by  defendant,  stated 
that  he  had  heard  Little  say,  '^  he  was  not  afraid  of  Oneil's 
damned  bowie-knife,'^  and  pulling  out  a  common  pocket  knife, 
(witness  called  it  a  little  knife,  the  blade  about  two  inches 
long,)  said  "  that  was  all  he  wanted  for  him,''  (Oneil.)  Wit- 
ness told  this  to  Oneil,  who  said,  in  a  low  tone,  ^*  by  God,  I 
don't  want  him  to  be  afraid  of  me." 

On  the  day  of  the  killing,  defendant  and  two  others  were 
standing  on  the  comer  of  Marietta  and  Broad  streets,  in  the 
city  of  Atlanta.  Deceased,  walking  down  the  street,  stopped, 
and  the  ordinary  salutations  were  given,  deceased  saying, 
"howdye,  Belton,"  defendant  replying,  "howdye."  A  few 
remarks  were  made,  the  subject  of  which  is  not  stated  in  the 
evidence.  Defendant  said  to  Little,  "  I  gained  the  sash  by 
law."  This  was  the  first  reference  that  was  made,  so  fiir  as 
the  evidence  shows,  to  the  irritating  cause  of  the  bad  feeling 
between  the  parties,  the  feeling  which  was  the  source  of  the 
threats  which  have  been  referred  to.  Little,  excited  by  this 
tannt  or  fling  at  him,  replied,  "  if  you  did,  you  swore  to  a  lie 
to  get  them."  Some  of  the  evidence  shows  it  was  probable 
that  Little  used  the  words,  ^'damned  lie."  Immediately, 
Oneil  struck  him  in  the  &ce  with  his  fist.  Deceased  caught 
defendant's  arm,  and  the  testimony  leaves  it  somewhat  in 
doubt  whether  he  struck  Oneil.  Some  of  it  makes  it  quite 
probable,  if  not  positive,  that  he  did,  or  struck  at  him.  De- 
fendant thrust  his  hand  under  his  coat  behind  and  drew  his 
knife  and  stabbed  deceased,  about  two  inches  above  the  groin, 
inflicting  a  wound  between  five  and  six  inches  deep,  about  two 
inches  wide,  having  a  jagged  appearance,  as  if  the  knife  had 
been  plunged  in  and  drawn  out.  The  knife  had  the  eflect  to 
do  a  considerable  more  cutting  by  that  means.  Dr.  Heery, 
the  witness  who  thus  describes  the  wound,  further  describes 
how  the  intestines  were  cut,  and  the  &tal  character  of  tHe 
wound,  and  stated  that  the  knife  might  turn  itself  in  drawing 
oat.    Deceased  fell,  and  defendant  immediately  ran  down  the 
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street,  having  put  the  knife  in  his  boeom.  The  ciy  was  raised 
to  arrest  him  and  he  ran  into  a  store  and  pat  the  knife  behind 
some  boxes,  and  was  arrested  at  the  door  as  he  came  oat  De- 
oeaaed  died  that  night  from  the  woand.  These  are  the  main 
Ada  in  the  case.  Was  the  jary  aathorized,  from  them,  to 
find  a  verdict  of  gailtj  of  murder  against  defendant? 

Mnrder  is  the  anlawful  killing  of  a  haman  being  *  *  * 
with  malice  aforethoaght,  either  express  or  implied.  Man- 
slaaghter  is  the  anlawful  killing,  without  malice,  either  ex- 
press or  implied,  and  without  any  mixture  of  deliberation 
whatever,  which  may  be  voluntary,  upon  a  sudden  beat  of 
passion,  or  involuntary,  in  the  commission  of  an  anlawful 
act,  or  a  lawful  act,  without  due  caution  and  circumspection. 
The  Code,  section  4259,  further  says :  ''  In  all  cases  of  volun- 
tary manslaughter,  there  must  be  some  actual  assault  upon  the 
person  killing,  or  an  attempt  by  the  person  killed  to  commit 
a  serious  personal  injury  on  the  person  killing,  or  other  equiv- 
alent circumstances  to  justify  the  excitement,  and  to  exdude 
all  idea  of  ddiberaJtion  cr  maliee^  either  express  or  implied. 
Provocation  by  words,  threats,  menaces  or  contemptuous  ges- 
tures shall,  in  no  case,  be  sufficient  to  free  the -person  killing 
from  the  guilt  and  crime  of  murder.  The  killing  must  be 
the  result  of  that  sudden  violent  impulse  of  passion  supposed 
to  be  irresistible,'^  etc. 

Take,  then,  the  case  as  it  was  presented  to  the  jury.  There 
was  the  grudge  existing  between  the  parties,  the  defendant's 
threats,  his  quickness  to  allude  tauntingly  to  the  cause  of  the 
bad  feeling,  the  instant  reply,  by  a  blow,  to  the  words  drawn 
from  the  deceased  by  that  allusion,  the  almost  instant  use 
of  a  very  deadly  weapon,  (the  weapon  with  which  he  had 
threatened  to  kill,  in  a  savage  manner,)  the  terribly  &tal  man- 
ner in  which  be  did  use  it,  his  immediate  retreat  after  the  fiital 
stab,  and  concealing  the  weapon,  and  the  fiust  that  deceased 
showed  no  weapon ;  and  can  it  be  said  that  the  killing  was 
done  under  circumstanoes  that  excluded  ^'  all  idea  of  deliber- 
ation or  malice,  either  express  or  implied  ?"  The  jury  found 
that  it  did  not ;  the  Court  trying  the  case  refused  to  intervene 
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against  their  finding.  We  feel  that  the  proper  enforcement  of 
the  law  and  the  safety  of  human  life,  and  its  protection  against 
a  too  ready  disposition,  fearfully  prevalent,  to  murderously 
strike,  cut  or  shoot  on  the  first  or  least  provocation,  forbid  our 
interference. 

The  jury  had  the  right  to  believe,  and  doubtless  did  so  be- 
lieve, that  the  defendant  had  determined  to  kill  deceased  when* 
ever  the  subject  that  caused  the  ill  blood  was  raised  or  dis- 
cussed between  them.  If  so,  that,  beyond  doubt,  made  it  a 
case  of  murder. 

Judgment  affirmed. 


J.  8.  JoKES^  Drum  RIGHT  &  Compaisty,  plain tifls  in  error,  vs. 
H.  C.  Thacher  &  Company  et  al.,  defendants  in  error. 

The  granting  or  refusal  to  grant  an  injunction  is  vested  by  law  in  the  dis- 
cretion of  the  Judge  of  the  Superior  Court,  to  whom  the  application  is 
made,  and  being  so  vested,  it  was  manifestly  intended  that  he  should 
exercise  that  discretion ,  on  the  statement  of  facts  exhibited  to  him, 
and  the  Supreine  Court  will  not  interfere  unless  some  well  established 
rule  of  law,  or  principle  of  equity,  has  been  violated.     (R.) 

Injunction.  Before  Judge  Hall.  Spalding  county.  At 
Chambers.     March  1st,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Speer  &  Stewart,  for  plaintiflTs  in  error. 

Lanier  &  Anderson,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, praying  for  an  injunction  to  restrain  the  collection 
of  a  fi,  fa.y  issued  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Georgia,  out  of  certain 
described  funds  in  the  hands  of  the  sheriff  of  Spalding  county, 
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arising  from  the  sale  of  the  property  of  one  Sindall^  the  de- 
fendant in  said  fi,  fa.  The  Judge  refused  the  injunction 
prayed  for,  and  the  complainants  excepted.  The  main  ground 
of  equity  alleged  in  the  bill  is^  that  upon  the  information  and 
belief  of  the  complainants,  the  judgment  obtained  in  the  Uni- 
ted District  Court,  on  which  the  fi.  fa.  issued,  was  obtained 
.  by  collusion  and  fraud  between  Thacher  &  Company  and  Sin- 
dall,  the  plaintiffs  and  defendant  therein ;  that  Sindall  did  not, 
in  fact,  owe  the  plaintiffs  the  debt  for  which  the  judgment  was 
rendered.  There  are  two  aflSdavits  in  the  record  in  relation 
to  that  matter :  one  made  by  Sindall,  the  defendant,  and  the 
other  made  by  one  of  the  plaintiflfe  in  the  fi.  fa.  The  legal 
presumption  is  in  favor  of  the  fairness  and  legality  of  the 
judgment  and  execution  issued  thereon.  The  complainants 
attack  it  upon  their  information  and  belief  only,  and  upon  the 
questionable  statement  of  Sindall,  the  defendant  in  that  judg- 
ment. The  affidavit  of  Thacher,  one  of  the  plaintiffs  in  the 
judgment,  states  positively  that  the  debt  for  which  it  was  ren- 
I  dered  was  due  the  firm  of  Thacher  &  Company  by  the  de- 
fendant, Sindall.  On  this  evidence,  the  presiding  Judge  in 
the  Court  below  refused  to  grant  the  injunction. 

The  granting  or  refusal  to  grant  an  injunction  is  vested  by 
law  in  the  discretion  of  the  Judge  of  the  Superior  Court,  to 
whom  the  application  is  made,  and  being  so  vested,  it  was 
manifestly  intended  that  that  officer  should  exercise  that  discre- 
tion, on  the  statement  of  facts  exhibited  to  him,  and  this  Court 
will  not  interfere  with  the  exercise  of  that  discretion,  unless 
some  well  established  rule  of  law  or  principle  of  equity  has  been 
violated,  which  is  not  disclosed  by  the  record  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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The  Southerk  Express  Company,  plaintiff  in  error,  vs. 
8.  <&  J.  Palmer  &  Company,  defendants  in  error. 

1.  Am  action  against  a  common  carrier  for  negligence dn  the  perform- 
ance of  his  duty  as  a  carrier,  under  a  contract  to  carry,  is  an  action 
UDon  the  case,  ex  delicto^  and  may  be  joined  with  a  count  in  trover  or 
trespass  m  e^  armts,  but  if  the  action  be  for  negligence  alone,  under 
the  contract  to  carry,  or  if  the  counts  in  trover  or  trespass  vi  et  armitj 
be  abandoned,  the  plaintiff  cannot  Repudiate  the  contract,  either  ex- 
pressed or  implied,  under  which  the  carrier  received  the  goods,  and 
recover  for  an  unlawful  taking. 

2.  A  carrier  who  receives  goods  to  carry  from  one  not  authorized  to  de- 
liver them  to  him,  is  a  trespasser,  and  may  be  sued  in  trover  for  the 
goods,  as  any  other  illegal  taker  may  be ;  but  if  a  suit  be  brought 
against  him  as  a  carrier,  charging  him  with  having  taken  the  goods  un- 
der a  contract  with  the  plaintiff's  agent,  and  with  neglect  of  duty  under 
the  obligations  of  that  contract,  and  there  be  no  count  for  a  wrongful 
taking  or  conversion,  the  plaintiff  can  only  recover  for  a  breach  of 
duty,  under  the  contract,  as  made  with  his  agent. 

8.  If  one  adopt  a  contract  made  with  his  agent,  who  had  no  authority  to 
make  such  a  contract,  he  must  adopt  it  entirely;  he  cannot  adopt  a 
part  and  repudiate  a  part. 

4.  The  contract  in  the  record  between  the  Adams  Express  Company  and 
the  Southern  Express  Company  is  an  express  contract,  signed  by  both 
parties,  in  which  it  is  specifically  agreed  that  the  Southern  Express 
Company  should  not  be  liable  for  **  river  risks ''  on  any  goods  delivered 
to  it  for  carriage  by  the  Adams  Express  Company,  and  if  the  owner  of 
the  goods  see  the  Southern  Express  Company,  not  as  a  tortious  taker, 
but  as  a  carrier  under  that  contract,  for  negligence,  by  which  the  goods 
were  lost,  he  must  abide  by  its  terms.  Alittr^  if  he  sue  in  trover  or  in 
trespass  for  an  illegal  taking  or  conversion. 

6.  The  case  of  the  Southern  Express  Company  vs.  Shea^  88  Georgia  i?e- 
poris,  519,  and  the  case  of  the  Southern  Express  Company  vs.  Cohen 
4c  MenkOj  46  Georgia  Reports^  148,  are,  as  to  the  facts  and  the  plead- 
ings, similar  to  the  present  case,  and  must  control  it. 

6.  If  an  action  upon  the  case,  against  a  common  carrier  for  negligence, 
under  his  contract,  be  brought  within  four  years,  and,  after  four  years 
have  elapsed,  the  plaintiff  amend  his  writ  by  adding  a  count  in  trover, 
and  a  count  for  trespass  vi  et  armis :  Query — whether  the  new  counts 
are  barred? 

Pleading.  Contracts.  Negligence.  Ratification.  Statute 
of  limitations.  Before  Judge  Johnson.  Muscogee  Superior 
Court.    May  Term,  1873. 
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S.  &  J.  Palmer  &  Company  broaght  case  against  the  South- 
era  Express  Company  for  $1,000  00  damages.  The  declara- 
tion contained  the  following  all^ations:  That  on  (]>ctober 
26th9  1865,  plaintiffi,  by  their  agent,  the  Adams  Express 
Company,  delivered  to  the  defendant,  at  Savannah,  Greorgia, 
a  box  containing  goods  and  chattels  of  the  value  of  $426  25, 
to  be  carried  to  Columbus,  Greorgia,  and  there  to  be  delivered 
to  plaintifiE).  That  the  defendant,  not  r^arding  its  duty  as  a 
common  carrier,  but  fraudulently  intending  to  defraud  and 
injure  plaintifis,  did  not  convey  said  box,  with  its  contents, 
from  Savannah  to  Columbus,  nor,  at  Columbus,  deliver  the 
same  to  plaintiffs.  That  the  defendant,  on  the  contrary,  con- 
ducted itself  so  negligently  and  carelessly,  in  reference  to  said 
box,  that  the  same  was  lost  to  the  plaintiffi  at  Savannah,  on 
the  day  and  year  aforesaid. 

The  declaration  was  filed  on  October  23d,  1866.  On  May 
28th,  1872,  the  declaration  was  amended  by  the  addition  of 
two  counts :  one  in  trespass,  and  one  in  trover. 

The  defendant  pleaded  the  general  issue,  the  statute  of  lim- 
itations, and  specially,  that  it  received  the  said  box  and  its 
contents  from  the  Adams  Express  Company,  under  a  special 
contract  with  said  company,  with  the  terms  of  which  contract 
he  has  fully  complied. 

The  evidence  made  the  following  case :  On  the  23d  day  of 
October,  1865,  the  plaintifis  purchased  from  White,  Whitman 
&  Company,  in  New  York,  goods  to  the  amount  of  $426  25, 
which  were  delivered  to  the  Adams  Express  Company  on  the 
25th  day  of  the  same  month,  for  transportation  to  Columbus, 
Georgia,  there  to  be  delivered  to  the  plaintiffs,  and  the  follow- 
ing receipt  taken : 

"Adams  Express  Company, 

'*  Great  Eastenii  Western  and  Soq them  Express  Forwarders. 

"No.  1.  New  York,  October  25th  1865. 

"Received  of  White,  Whitman  &  Company,  one  case, 

dollars,  marked  S.  &  J.  Palmer  &  Company,  Columbus, 
Greorgia, 
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"  Which  it  is  mutually  agreed  is  to  be  forwarded  to  our 
agency  nearer  or  most  convenient  to  destination  onlj,  and 
there  delivered  to  other  parties  to  complete  the  transportation. 

'^Itis  part  of  the  consideration  of  this  contract^  and  it  is 
i^reed  that  the  said  Express  Company  are  forwarders  only, 
and  are  not  to  be  held  liable  or  responsible  for  any  loss  or 
damage  to  said  property  while  being  conveyed  by  the  carriers 
to  whom  the  same  may  be  by  said  Express  Company  entrusted, 
or  arising  from  the  dangers  of  railroads,  ocean  or  river  navi- 
gation, steam,  fire  in  stores,  depots,  or  in  transit,  leakage, 
breakage,  or  firom  any  cause  whatever,  unless,  in  every  caee, 
the  same  be  proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  said  Express  Company  or  their  servants;  unlesa 
specially  insured  by  it  and  so  specified  on  this  receipt^  which 
insurance  shall  constitute  the  limit  of  the  liability  of  the 
Adams  Express  Company  in  any  event;  and  if  the  value  of 
the  property  above  described  is  not  stated  by  the  shipper  at 
the  time  of  shipment  and  specified  in  this  receipt,  the  holder 
hereof  will  not  demand  of  the  Adams  Express  Company  a 
sum  exceeding  fifty  dollarSy  for  the  loss  of,  or  damage  to 
each  package  herein  receipted  for.  Nor  shall  the  said  com- 
be held  responsible  for  the  safety  of  said  property  after  its 
arrival  at  its  place  of  destination. 

"And  if  the  same  is  entrtisted  or  delivered  to  any  other  Ex" 
press  Company  or  agent,  [which  said  Adams  Express  Cbm- 
pany  are  hereby  authorized  to  do,)  such  company  or  person  so 
selected  shall  be  regarded  exclusively  as  the  agefit  of  the  shipper 
or  ovmer,  and  as  such^  alone  liable,  and  the  Adams  Express 
Company  shall  not  be  in  any  event  responsible^  for  the  negli- 
gence or  non-^performance  of  such  company  or  person;  and 
the  shipper  and  owner  hereby  severally  agree  that  all  the 
stipulations  and  conditions  in  this  receipt  contained  shall  ex- 
tend to,  and  inure  to  the  benefit  of  each  and  every  Company 
or  person.  In  no  event  shall  the  Adams  Express  Company 
be  liable  for  any  loss  or  damage  unless  the  claim  therefor  shall 
be  presented  to  them,  in  writing,  at  this  office,  within  thirty 
days  after  this  date,  in  a  statement  to  which  this  receipt  shall 
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be  annexed.  All  articles  of  glass^  or  ccmtained  in  glass,  or 
any  of  a  fragile  noturcy  will  be  taken  at  shipper's  risk  only, 
and  that  the  shipper  agrees  that  the  companj  shall  not  beheld 
responsible  for  any  injury,  by  breakage  or  otherwise,  nor  for 
damage  to  goods  not  properly  packed  and  secured  for  trans^ 
portation.  It  is  further  agreed  that  said  company  shall  not 
in  any  event  be  liable  for  any  loss,  damage  or  detention  caused 
by  the  acts  of  God,  civil  or  military  authority,  or  by  insur- 
rection or  riot,  or  the  damages  incident  to  a  time  of  war. 

"  Freight For  the  company, 

(Signed)  "R.  H.  Hammonb." 

The  Adams  Express  Company  delivered  said  case  at  Sa- 
vannah, Georgia,  to  the  defendant,  and  it  was  entered  on  the 
manifest  of  the  defendant  to  go  up  the  Savannah  river  to 
Columbus  via  Augusta.  It  was  received  at  Savannah  on  or 
about  October  30th,  1865.  Seven  dollars  and  fifteen  cents 
was  to  be  paid  by  the  plaintifis  to  the  defendant  on  the  deliv- 
ery of  the  case  to  them  at  Columbus,  Georgia.  Three  dollars 
and  twenty-five  cents  of  this  amount  was  due  to  the  Adams 
Express  Company  for  transportation  firom  New  York  to  Sa- 
vannah, and  the  balance  of  the  amount  would  have  become 
due  to  the  defendant  for  transportation  from  Savannah  to 
Columbus,  Georgia.  The  case  was  shipped  at  Savannah  on 
the  steamboat  '' Savannah,''-  to  be  transported  to  Augusta. 
This  boat  and  a  large  portion  of  its  cargo,  including  this  case, 
were  lost  on  the  Savannah  river.  The  contract  between  the 
Adams  Express  Company  and  the  defendant  contained  the 
following  {kovisions : 

^'3.  That  all  the  goods,  wares  and  merchandise,  and  other 
property  delivered  by  said  Adams  Express  Company  to  the 
Southern  Express  Company,  shall  be  received  by  the  latter 
Company  upon  the  same  terms  and  conditions  as  are  expressed 
in  the  printed  receipts,  used  and  issued  by  it,  upon  the  re- 
ceipt of  similar  shipments  from  the  public  generally,  and 
upon  no  other  terms  and  conditions.  And  that  no  other  or 
greater  liability  shall  attach  to  the  said  Southern  Express  Com- 
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pany  upon  the  delivery  to  it  of  any  such  property^  than  such 
as  arises  under  such  printed  receipts.  The  provisions  of  this 
stipulation  shall  take  efiect  on  each  delivery  of  property  here- 
under in  like  manner  as  if  one  of  such  printed  receipts  had 
been  issued  to  the  said  the  Adams  Express  Company  on  such 
delivery,*' 

^'  5th.  The  phrase,  ^  printed  receipts/  as  herein  used,  shall  in- 
clude the  forms  now  in  use  by  the  said  two  Express  Companies 
and  any  subsequent  modification  thereof,  that  either  Company 
adopts.  The  terms  and  times  of  settlement  between  the  two 
Companies  shall  remain  as  heretofore  agreed  upon.'* 

The  jury  returned  a  verdict  for  the  plainti£&  for  $650  00. 
Whereupon  the  defendant  moved  for  a  new  trial  upon  the  fol- 
lowing  grounds  to-wit: 

let.  Because  the  Court  erred  in  overruling  the  motion  of 
defendant  to  strike  the  second  and  third  counts  in  the  declara- 
tion on  the  ground  of  misjoinder. 

2d.  Because  the  Court  erred  in  the  following  charge  to  the 
jury:  "Did  the  Southern  Express  Company  ever  receive  these 
goods?  Did  it  receive  these  goods  as  the  goods  of  the  plain- 
tiff, and  were  they  lost  and  that  loss  not  explained?  Then 
it  is  liable  to  the  plaintifis  fer  the  loss.  If  it  received  these 
goods  from  the  Adams  Express  Company  as  a  common  carrier, 
as  the  goods  of  the  plaintifis,  to  be  delivered  to  plaintifis  in 
the  city  of  Columbus,  then  it  received  them  as  a  common 
carrier  liable  to  plaintiff,  if  they  were  lost  through  the  neg- 
lect of  the  Company,  and  it  matters  not  what  the  terms  were 
between  the  Adams  and  the  Southern  Express  Company. 
The  receipt  says  it  may  be  delivered,  and  when  plaintiffs 
shipped,  they  authorized  the  delivery  and  the  taking  by  the 
Southern  Express  Company  from  the  Adams  Express  Com- 
pany was  the  same  as  if  the  taking  had  been  directly  from 
Palmer.  If  the  evidence  is  that  the  defendant  received  the 
goods  from  the  plaintiffs,  or  from  the  Adams  Express  Com- 
pany as  the  goods  of  plaintiffs,  they  are  bound  if  the  goods 
were  lost  by  their  neglect.'^ 

Sd.  Because  the  Court  erred  in  the  following  charge  to  the 
Vol.  xltui.  7. 
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jniy:  ^^The  defendant  is  sought  to  be  made  liable  f6r  the  Iobb 
of  the  goodSy  and  its  liability  to  the  plaintiffi  does  not  depend 
on  the  contract  it  may  have  made  with  the  Adams  Exprese 
Company,  but  depends  upon  the  &ct  whether  it  did  reoeivs 
them  as  the  property  of  the  plaintifis  and  the  terms  upon 
which  the  defendant  so  received  them,  and  the  evidence  will 
be  looked  to  by  the  jury,  to  determine  whether  the  defendant 
received  them  and  the  terms  and  conditions  upon  which  they 
were  received,  and  among  these  terms  and  limitations  the  jury 
will  determine  from  the  testimony,  if  defendant  received  them, 
whether  the  defendant  did  by  express  contract  limit  its  liabil- 
ity for  loss  to  the  neglect  of  itself  or  agents  or  fraud  on  their 
part.  If  then,  the  defendant  received  these  goods  to  be  deliv- 
ered to  the  plaintifis  in  Columbus,  and  the  goods  were  lost 
while  in  its  possession,  the  presumption  of  law  is  that  they 
were  lost  through  the  neglect  of  defendant,  and  unless  it  is 
shown  by  the  proof  in  the  case  that  they  were  lost  without 
the  neglect  of  the  defendant,  defendant  is  liable  to  the  plain ti£& 
for  the  value  of  the  goods  when  so  lost.  Neglect  by  the  car- 
rier covers  any  loss  unless  it  happens  by  the  act  of  God  or 
the  public  enemies.  If  the  loss  happened  by  any  other  cause, 
though  the  defendant  be  not  in  &ult,  it  will  not  be  excused 
thereby.^' 

4th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  follows:  "The  Adams  Express  Company,  under  the  receipt 
read  in  evidence,  is  bound  to  the  plaintifis  for  the  safe  deliv- 
ery of  the  goods  at  Columbus,  and  not  the  defendant.'' 

5th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  follows:  "If  the  Adams  Express  Company  delivered  the 
goods  to  the  defendant  under  an  express  contract  between  the 
Adams  Express  Company  and  the  defendant,  the-liability  of 
the  defendant  is  to  the  Adams  Express  Company,  and  not  to 
the  plaintiflfe." 

6th.  Because  the  verdict  of  the  jury  is  contrary  to  the  fol- 
lowing charge :  **  If  the  plaintifife  adopt  the  act  of  the  Adams 
Express  Company  in  delivering  the  goods  to  the  defendant, 
under  an  express  contract  between  the  Adams  Express  Com- 
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pany  and  the  defendant,  then  the  defendant  is  liable  under 
that  contract,  upon  a  suit  brought  on  that  contract,  and  is  en- 
titled to  all  the  defenses  provided  for  by  that  contract,  and  if 
loss  by  water  is  one  of  the  defenses  provided  for,  and  these 
goods  were  lost  by  water,  without  the  neglect  of  defendant, 
defendant  is  not  liable.  If  tlie  defendant  received  these  goods 
from  the  Adams  Express  Company,  under  a  contract  with  the 
Adams  Express  Company,  the  Adams  Express  Company  could 
not  substitute  the  plaintiffs  in  the  contract  instead  of  the  Ad- 
ams Express  Company,  without  the  consent  of  the  defendant. 
A  party  making  a  contract  has  a  right  to  elect  with  whom  he 
will  contract 

"  If  more  than  four  years  have  elapsed  since  the  conversion 
or  trespass  complained  of,  prior  to  the  filing  of  the  amended 
declaration  in  which  those  two  counts  are  embraced,  then  the 
plea  of  the  statute  of  limitations  filed  in  this  case  is  a  bar  to 
the  counts  in  trover  and  trespass." 

7th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendant  excepted  upon 
each  of  the  grounds  aforesaid. 

R.  J.  Moses,  for  plaintiff  in  error,  cited  :  The  So.  Ex.  Co. 
V8.  Shea,  38  Ga.  R.,  521 ;  Herman  on  Estoppel,  343 ;  Mosher 
&  Co.  vs.  The  So.  Ex.  Co.,  38  Ga.  R.,  37 ;  Cohen  &  Menko 
V8.  The  So.  Ex.  Co.,  45  Ga.  R.,  148. 

Henby  L.  Benning,  for  the  defendants. 

1st.  An  action  on  the  case  is  an  action  ex  delicto :  1  Chitty's 
Pleadings,  133,  134;  3  Black.  Com.,  122. 

2d.  A  common  carrier  may  be  sued  in  case  or  assumpsit : 
1  Chitty's  Pleadings,  134-5-8 ;  3  East.  R.,  62 ;  1  Tidd's  Pr., 
10 ;  Code,  sees.  2904,  2905,  2975. 

3d.  The  owners  elected  to  sue  in  case :  2  Chitty's  Pleadings, 
650-1-2;  2  Lord  Raymond,  909)  Ibid.,  1516;  6  B.  and  C, 
268 ;  1  Durn.  and  E.,  273;  I  Kelly  R.,  261. 

4th.  Defendant  was  estopped  from  saying  it  was  not  acting 
a9  a  common  carrier :  Coke  on  Litt,;  148. 
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5th.  The  plaintiffi  ratified  and  adopted  the  act :  Story's 
Ag.,  242,  244,  213 ;  13  East.,  274. 

6th.  Where  there  are  a  succession  of  wrong-doere,  the  plain- 
tiffs may  elect  which  to  sue :  Bac.  Ab.,  B ;  9  Cash.,  24. 

7th.  Shea's  case  was  treated  as  an  action  ex  contractu :  13 
Ga.  R.,  261. 

8th.  The  limitations  in  the  receipt  are  void :  The  So.  Ex. 
Co.  vs.  Purcell,  37  Ga.  R.,  103. 

McCay,  Judge. 

The  facts  of  this  case  are  precisely  the  same  as  appeared  in 
the  case  of  the  Sovihem  Express  Company  vs.  Sheaj  38  Geo-- 
gia,  531,  and  in  the  case  of  the  Southern  Express  Company 
vs.  Cohen  <&  Menko,  45  Georgia,  148.  It  may  be  added,  too, 
that  the  form  of  the  action  is  also  the  same,  to-wit:  an  action 
upon  the  case  against  the  Express  Company  as  a  common 
carrier,  for  negligence.  It  would  seem  to  follow,  that  this 
case  must  take  the  same  course  as  did  those  cases.  The  decis- 
ion in  the  case  of  Shea  vs.  The  Sovihem  Express  Company 
necessarily  follows  from  the  unanimous  decision  of  this  Court 
in  PuroeIVs  case,  37  Georgia,  103,  and  in  the  two  cases  in 
the  36  Georgia,  532,  635.  This  Court  in  those  cases  had,  by 
an  unanimous  decision,  held  that  a  common  carrier,  accepting, 
as  such,  goods  to  be  delivered  at  a  distant  point,  was  bound 
to  deliver  them  at  that  point,  at  all  ^vents,  unless  prevented 
by  the  act  of  God  or  the  public  enemy,  and  that  though  the 
carrier  might,  by  express  contract  with  the  shipper,  limit  this 
liability,  he  could  not  do  it  by  entering  such  limitation  on 
or  in  his  receipt  for  the  goods.  It  was  the  logical  result  of 
these  decisions  that  Shea  had  no  right  of  action  against  the 
Southern  Express  Company  as  a  common  carrier  under  the 
facts  as  they  appeared  in  the  record.  The  con^roc^  to  carry 
was  made  by  the  Adams  Express  Company,  and  no  right  of 
action  on  that  contra4st  existed  in  Shea  vs.  The  Southern  Ex- 
press  Company.  The  action  in  Shea's  case,  as  in  this,  was,  it 
is  true,  an  action  on  the  case.  That  is,  it  was  an  action  for 
negligence  in  the  performance  of  a  duty  which  it  was  charged 
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it  had  UTideriaken.  But  however  the  action  sounded^  it  had 
its  foundation  in,  and  was  dependent  for  its  support  upon 
either  an  express  or  implied  contract  to  perform  the  duty 
allied  to  have  been  neglected.  Indeed  every  action  against 
a  common  carrier,  as  such,  for  negligencey  must  of  necessity 
be  based  upon  either  an  express  or  implied  contract  for  dil- 
igence. 

The  declaration  in  Shea's  case  and  in  this,  is  against  the 
Southern  Express  Company  as  a  common  carrier;  it  alleges 
that  the  defendant  undertook  to  carry,  etc.,  that  it  neglected 
the  duty  it  took  upon  itself y  by  means  of  which  the  plaintiff 
was  injured.  And  this  is  so  in  all  actions  of  this  character. 
Actions  against  tradesmen,  doctors,  innkeepers  for  negligence, 
are  all  based  on  contract,  either  express  or  implied,  and  though 
they  are  called  actions  on  the  case,  they  require  for  their  sup- 
port, proof  of  such  a  state  of  &cts,  as  shows  either  an  expiess 
or  implied  undertaking,  contract,  by  the  defendant,  to  be  skill- 
ful and  diligent.  An  action  against  a  common  carrier,  as 
such,  for  n^ligence,  must  fail  if  the  proof  show  a  want  of 
this  fundamental  undertaking  or  contract.  The  very  bring- 
ing of  the  action  presupposes  that  the  carrier  has  the  goods 
properly  under  a  contract  to  perform  a  specified  duty  towards 
them,  and  the  ground  of  the  action  is  that  by  neglecting  such 
duty  he  has  damaged  the  plaintiff.  The  tort^  which  is  the 
cause  of  action,  is  not  that  he  took  the  goods  wrongfully,  but 
that  having  them  under  contract,  to  be  diligent  in  carrying 
them,  he  has  neglected  that  duty.  To  sustain  the  action  in 
Shea's  case,  and  in  this,  to-wit :  an  action  for  negligence,  it 
was  necessary  to  show  either  an  express  or  implied  contract 
of  the  Express  Company  with  the  shipper  to  be  diligent.  The 
contract  shown  in  both  cases,  was  not  with  the  Southern  Ex- 
press Company  at  all,  but  with  the  Adams.  And  the  major- 
ity of  the  Court  in  tlie  Shea  case,  held  that  for  this  reason  the 
plaintiff  could  not  recover.  The  present  Chief  Justice  in  that 
case,  said  that  the  defendant  was  not  sued  as  a  tort  feasor. 
What  he  meant,  as  the  whole  context  shows,  was,  that  he  was 
not  sued  for  a  wrongful  taking.    The  action  there  as  well  as 
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here,  was  case,  for  negligenoe,  which,  as  we  have  shown,  nec- 
essarily assumes  that  the  defendant  was  in  possession  lawfiilly, 
under  a  contract  to  be  diligedt.  Had  the  action  been  in  tro- 
ver or  trespass  for  wrongful  taking y  and  the  proof  had  jshown 
that  the  Southern  Express  Company,  without  authority  took 
or  got  into  possession  of  plaintifi*'s  goods,  it  could  have  made 
no  reply,  but  the  production  of  the  goods  or  payment  of  the 
damages.  Even  the  act  of  God  would  have  been  no  excuse. 
But  in  jthc  Shea  case  and  in  this,  the  very  foundation  of 
the  action — ^the  allegations  in  the  declaration — are  that  the 
defendant  got  the  goods  under  a  contract,  and  the  complaint 
IS,  that  having  undertaken  a  duty  with  regard  to  them,  it  has 
neglected  it  and  thereby  damaged  the  plaintiff.  The  ma- 
jority of  the  Court  in  the  Shea  case  held,  that  as  the  action 
was  for  the  neglect  of  the  Southern  Express  Company  to  per- 
form as  it  had  undertaken,  to-wit:  with  the  care  and  diligence 
of  a  common  carrier,  and  as  there  was  no  proof  of  any  con- 
tract, either  express  or  implied,  by  the  Southern  Express 
Company,  the  plaintiff  must  fail,  and  that  Judge  Cole's  charge 
as  to  the  liabilities  of  a  tort  feasor  was  improper  under  the 
allegations.  As  to  myself,  whilst  I  felt  bound  by  the  decis- 
ions in  Purcell's  case,  and  the  other  common  carrier  cases,  in  36 
and  37  Oeorgia,  I  was  of  the  opinion  that  Shea  had  a  right, 
if  he  pleased,  to  adopt  the  contract  made  by  the  Southern 
Express  Company  with  the  Adams.  Such  a  contract  had  un- 
doubtedly been  made,  and  the  goods  had  been  received  by  the 
Southern  Express  Company  under  it.  It  was  my  opmion 
that  the  owner  of  the  goods  had  the  right  to  adopt  this  con- 
tract— ^to  ratify  the  act  of  his  assumed  agent,  even  though,  at 
the  date  of  the  contract,  he  had  given  no  such  authority.  The 
Adams  Express  Company  had  assumed  to  act  as  the  agent  of 
the  owner,  and  as  such,  the  Southern  Express  had  contracted 
with  the  owner,  through  the  Adams,  to  carry.  True,  the 
agent  had  no  such  authority.  But  the  authorities  are  numer- 
ous that  if  one  profess  to  act  as  my  agent,  and  contract  as  such 
with  a  third  person,  I  may,  if  I  please,  ratify  the  contract 
and  sue  upon  it  in  my  own  name:  See  the  cases  quoted  in  38 
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Georgia,  530.  But  if  I  do  so  I  must  ratify  the  contract  as 
it  is. 

It  is  contended  'that  the  contract  made  by  the  Adams  with 
the  Southern  does  not  except  river  risks^  and  that  I  was  mis- 
taken in  supposing  the  adoption  of  it  would  have  done  Shea 
no  good.  I  am  free  to  say  that  I,  at  that  time^  did  not  care- 
fully examine  the  contract  between  the  companies.  It  was 
admitted  in  the  argument^  by  both  sides,  that,  under  it,  the 
Southern  was  not  liable  for  river  risks,  and  I  did  not  examine 
it  closely  for  that  reason.  But  I  have  now  done  so,  and  that, 
too,  after  the  very  elaborate  and  ingenious  argument  of  Judge 
Benning  as  to  its  meaning.  I  still  think  it  is  an  express  con- 
tract, exempting  the  Southern  Company  from  river  risks.  It 
18  signed  by  both  parties,  and  in  it  there  is  an  express  stipu- 
lation that  the  Southern  shall  only  be  bound  according  to  the 
terms  of  the  receipts  then  in  use.  On  looking  at  those  re- 
ceipts, it  appears  that  river  risks  are  excepted.  True,  this 
Court  has  held  that,  as  against  shippers  who  do  not  sign  the 
receipts,  these  limitations  of  the  liability'^of  the  carrier  are 
void.  But  if  we  are  to  treat  the  Adams  Express  as  the  agent 
of  Shea,  it  follows  that,  as  the  Adams  did  sign  as  well  as  the 
Southern,  that  Shea,  the  owner,,  the (ratifier,  the  principal, 
signed  by  his  agent,  and  there  is  a  contract.  The  agent  knows 
what  is  in  the  receipt ;  he  dgrees  to  be  bound  by  its  terms. 
Be  stands  as  did  Matthews,  in  the  case  of  Wallaoe  vs.  Mat- 
thewSy  39  Georgia,  617.  The  count  in  trover  was  stricken 
out,  and  we  say  nothing  about  that.  We  are  not,  at  present, 
prejiared  to»say  whether  the  statute  would  bar  it  or  not.  Per- 
haps, as  this  action,  as  it  stands,  is  an  action  on  the  case, 
sounding  in  tort,  and  as  a  count  in  trover  might  have  been 
joined,  the  writ  may  be  amendable  by  adding  such  a  count, 
even  after  four  years,  or  after  1st  January,  1870.  But  we  ex- 
press no  opinion,  as  the  point  is  not  made,  and  there  has  been 
no  argument  on  it. 

Judgment  reversed. 
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William  U.  Garrard,  executor,  plaintiff  in  error,  t», 
Charles  D.  Moody,  defendant  in  error. 

1.  The  purchaser  of  cotton,  who  stores  the  same  with  a  warehouseman, 
is  liable  for  the  storage,  notwithstanding  he  is  the  agent  of  a  third 
party  in  making  the  purchase,  unless  he  disclose  the  fact  of  his  agencj, 
and  his  principal  to  the  warehouseman. 

2.  If,  after  such  storage,  the  bailee  ascertained  the  agency,  and  elected 
to  go  on  the  principal  for  his  claim  for  storage  he  would  be  bound  by 
such  election ;  and  when  the  Court  charged  this  principle,  and  further 
charged,  that,  ''To  make  inquiries  as  to  whether  the  principal  be  lia- 
ble, to  request  that  his  accounts  be  forwarded  to  the  principal  to  ascer- 
tain if  he  will  pay  them,  will  not  be  an  election,  there  must  be  an 
intent  to  look  to  an  ascertained  principal  alone  for  payment  to  con- 
stitute an  election,''  it  was  not  error — the  more  especially  when  the 
whole  charge  is  looked  to  in  connection  with  the  evidence  on  this 
point  in  this  case. 

8.  When  the  Court  fully  and  distinctly  leaves  the  questions  as  to  agency 
and  election  to  the  jury,  it  was  not  error — at  least  not  such  error  as 
to  authorize  a  new  trial,  for  the  Court  to  have  refased  to  allow  a  wit- 
ness to  testify :  "  That  after  the  presentation  of  the  account  to  A.  B. 
(the  alleged  principal)  by  the  attorney  of  defendant,  which  fact  was 
known  to  the  executor  of  the  purchaser  of  the  cotton,  the  executor 
paid  to  A.  B.  about  $8,000  00  due  by  the  testator  to  A.  B.  on  a  guar- 
anty." 

4.  Such  evidence  may  exhibit  the  equity  of  the  principle  why  an  election 
should  discharge  the  agent,  bat  it  would  not  tend  to  establish  the  point 
in  issue,  as  against  the  creditor,  to-wit :  Had  he  made  an  election  ? 

5.  Under  a  warehouseman's  receipt  as  follows:  ''  Received  from  W.  IJ. 
Qarrard,  one  hundred  and  twenty-seven  bales  of  cotton,  marked, 
numbered,  etc.,  as  per  margin,  (the  marks,  etc.,  being  given)  subject 
to  this  receipt  only  on  paying  customary  charges  and  all  advances,  acta 
of  providence  and  fires  excepted,"  the  warehouseman  has  not  only  a 
lien  on  the  cotton,  but  the  consignor  is  liable  for  the  customary  charges 
that  may  accrue,  and  his  liability  continues  until  he  may  sell  and  give 
notice  to  the  warehouseman,  unless  he  be  discharged  by  the  act  or 
consent  of  the  warehouseman. 

Warehouseman.  Bailment.  Principal  and  agent.  Before 
Judge  Johnson.  Muscogee  Superior  Court.  May  Term, 
1872. 

William  U.  Garrard,  as  executor  of  W.  W.  Garrard,  de- 
ceased, brought  complaint  against  Charles  D.  Moodj,  on  a 
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due  bill  for  $100  00,  dated  August  15th,  1865.  The  defend- 
ant pleaded  as  follows:  Ist.  The  general  issue.  2d.  That  the 
due  bill  was  merely  given  by  him  as  a  memorandum  of  an 
amount  of  money  advanced  to  him  by  said  W.  U.  Garrard  to 
pay  his  (defendant's)  expenses  in  going  to  Mobile  on  business 
for  said  Grarrard,  and  that  the  amount  set  forth  in  said  receipt 
was  actually  expended  in  that  way.  3d.  That  said  Garrard 
was  indebted  to  defendant  at  the  time  of  his  death,  for  storage 
of  cotton,  and  for  personal  services  rendered,  in  the  sum  of 
$1,079  00,  which  he  pleads  as  set-off,  and  prays  judgment  for 
the  same. 

The  receipt  under  which  the  defendant  held  testator's  cot- 
ton, was  as  follows : 


HARKED 

C.  D.  M 


"Received  from  W,  U.  Garrard,  one  hundred 
and  twenty-seven  bales  of  cotton,  marked,  num- 
bered, etc.,  as  per  margin,  subject  to  this  receipt  only,  on  pay- 
ing customary  charges  and  all  advances,  acts  of  providence 
and  fire  excepted. 

(Signed)  "C.  D.  Moody." 

The  defendant  proved  that  the  charges  for  storage  were 
reasonable. 

The  plaintiff,  in  rebuttal,  introduced  R.  J.  Moses,  Esq., 
who  testified  as  follows :  That  defendant  came  to  him,  as  an 
attorney,  a  few  days  before  the  death  of  W.  W.  Grarrard,  to 
collect  several  cotton  storage  bills,  among  others  one  against 
Denniston  &  Company,  the  items  of  which  were  the  same  as 
in  the  bill  now  sued  on.  That  witness  took  it  to  Grarrard,  as 
the  agent  of  Denniston  &  Company,  to  get>him  to  forward  it. 
That  Garrard  treated  the  bill  with  derision,  and  witness  so 
advised  defendant.  That  Garrard  died  a  few  days  afterwards. 
That  witness  then,  at  the  request  of  defendant,  sent  the  bill 
direct  to  Denniston  &  Comply. 

Plaintiff  further  proposed  to  prove  by  this  witness  that, 
"after  the  presentation  of  the  account  to  Denniston  &  Com- 
pany, by  him  as  the  attorney  of  defendant,  which  fact  was 
known  to  the  plaintiff,  the  plaintiff  paid  to  Denniston  & 
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Company  $8^000  00^  due  by  testator  to  them  on  a  guaranty/' 
On  objection  made^  this  evidence  was  excluded  by  the 
Court^  and  plaintiff  excepted. 

The  juiy  returned  a  verdict  for  the  defendant  for  $650  00 
with  interest  from  December  20thy  1865.  Whereupon  the 
plaintiff  moved  for  a  new  trial  upon  the  following  grounds : 

1st.  Because  the  Court  erred  in  excluding  the  testimony  of 
B.  J.  Moses  Esq.,  above  set  forth. 

2d.  Because  the  Court  erred  in  charging  the  juiy,  ^Hhat  t9 
make  inquiries  as  to  whether  the  principal  be  liable,  to  request 
that  his  accounts  be  forwarded  to  the  alleged  principal  to  as- 
certain if  he  will  pay  them,  will  not  be  an  election;  there* 
must  be  an  intent  to  look  to  an  ascertained  principal  alone 
for  payment  to  constitute  an  election.'^ 

3d.  Because  the  Court  refused  to  charge  the  jury,  ^^  that 
under  the  receipt  introduced  in  e\adence,  no  one  is  liable  but 
the  cotton  and  the  party  who  holds  the  receipt  and  has  the 
right  to  demand  the  cotton  under  the  receipt.  The  liability 
is  upon  the  cotton  and  the  holder  of  the  receipt,  and  upon  no 
one  else.'' 

The  motion  was  overruled,  and  the  plaintiff  excepted  upon 
each  of  the  aforesaid  grounds. 

R.  J.  MoBES;  W.  U.  Garrard,  for  plaintiff  in  error. 

PfiABODY  &  Brannok,  for  defendant. 

Trippe,  Judge. 

It  is  a  principle  running  through  the  whole  doctrine  of 
agency,  that  where  an  agent  does  not  disclose  the  &ct  of  his 
agency,  he  is  liable,  personally,  on  his  contracts.  If  the  party 
with  whom  he  deals  discovers  that  he  is  but  an  agent,  such 
party  may  hold  the  principal  ^responsible :  15  East.,  67;  9 
B.  &  C,  7S.  He  may  hold  either  the  agent  or  the  principal 
accountable,  but  if  he  elects  to  go  on  the  principal,  he  is  bound 
by  that  election :  Chitty  on  Contracts,  206.  But  the  simple 
£ict  that  the  agent  refuses  to  pay,  and  the  creditor  requests  his 
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attorney  to  forward  the  account  to  the  alleged  principal,  or,  in 
other  words,  to  try  to  get  payment  wjierever  he  coald,  is  not, 
of  itself,  an  election.  If  the  creditor,  when  he  ascertains  that 
there  is  a  principal  who  is  liable,  accepts  him  as  the  debtor, 
and  looks  exclusively  to  him,  the  creditor  cannot  afterwards 
recover  from  the  agent.  The  Court  charged  this,  and  it  was 
not  error  to  add  what  is  objected  to  in  the  second  ground  of 
exception :  Story  on  Agency,  291,  and  note. 

The  Court  fully  and  distinctly  left  the  questions,  both  of 
agency  and  election,  to  the  jury.  If  the  creditor  knew  of  the 
agency  at  the  time  the  debt  was  created,  the  agent  was  not 
liable.  If  the  creditor  elected  to  go  on  the  principal,  after  the 
&ct  of  agency  was  ascertained,  as  before  stated,  the  agent  was 
no  longer  liable.  But  what  the  agent  himself  did,  as  to  set- 
tling with  his  principal,  throws  no  light  on  the  question  as  to 
whether  he  was  an  agent  in  this  particular  case,  or  whether 
the  creditor  had  made  such  an  election  as  would  discharge 
him.  If  he  were,  in  fiict,  the  agent,  and  such  election  had 
been  made  by  the  creditor,  then  the  fact  proposed  to  have 
been  proven  would  have  strongly  exhibited  the  equity  of  the 
rule.  But,  under  the  charge  the  Court  gave,  "  that  an  elec- 
tion by  the  creditor  to  go  on  the  principal  bound  him,'*  the 
testimony  was  wholly  immaterial.  Under  the  charge,  there 
were  but  two  questions  on  this  branch  of  the  case :  Was  plain- 
tiff an  agent?  Did  the  defendant  make  an  election?  With 
those  two  questions,  which  left  it  as  favorable  to  the  plaintiff 
as  he  could  ask,  it  did  not  matter  whether  or  not  the  evidence 
was  admitted.  The  jury  found  against  the  plaintiff  on  these 
questions. 

The  general  principle  is,  that  a  bailee  for  hire,  not  only  has 
a  lien  on  the  thing  deposited  for  payment  of  charges,  but  the 
bailor  is  personally  liable.  We  know  of  no  rule  of  law  that 
will  take  cotton  stored  with  a,  warehouseman,  out  of  the  oper- 
ation of  that  principle.  The  goods  or  cotton,  may  be  lost  or 
destroyed  without  the  fault  of  the  bailee,  the  warehouseman. 
There  is  no  reason  why  he  should  lose  his  services,  any  more 
than  the  keeper  of  a  livery  stable,  a  landlord,  or  any  other 
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bailee.  If  it  be  necessary  for  the  interests  or  convenience  of 
the  planter  that  this  rule  should  be  changed  in  relation  to  cot- 
ton, and  that  the  warehouseman  should  look  to  the  cotton  or 
to  whomsoever  his  receipt  for  the  cotton  may  be  transferred, 
it  must  be  done  by  legislation. 
Judgment  affirmed. 


Augustus  Studdard,  plaintiff  in  error,  v8.  Samuel  Lem- 

MOND,  defendant  in  error. 

Wbere  land  was  sold  under  a  judgment  obtained  against  the  defendant 
in  the  United  States  District  Court,  of  older  date  than  the  levy  of  an 
attachment  returnable  to  a  Superior  Court  of  the  State,  but  the  levy  of 
the  execution,  based  upon  said  judgment  was  made  after  the  levy  of 
said  attachment,  and  the  plaintiff  in  attachment  was  present  at  the 
marsbars  sale  when  the  claimant  purchased,  and  made  no  objections, 
the  purchaser  obtained  a  yalid  title.     (R.) 

United  States  Court.  Attachment.  Judgment.  Marshal's 
sale.  Waiver.  Before  Judge  Robinson.  Morgan  Superior 
Court.    September  Adjourned  Term,  1872. 

For  the  &cts  of  this  case,  see  the  decision. 

Reese  &  Reese,  for  plaintiff  in  error. 

A.  G.  &  F.  C.  Foster,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case  which  was  tried  in  the  Court  below 
and  a  verdict  finding  the  land  levied  on  subject  to  the  plain- 
tiff's execution.  A  motion  was  made  for  a  new  trial,  which 
was  overruled,  and  the  claimant  excepted.  The  plaintiff  lev- 
ied an  attachment  on  the  defendant's  land  on  the  8th  of  De- 
cember, 1869,  obtained  judgment  thereon  10th  of  March, 
1871 ;  execution  issued  upon  that  judgment,  and  was  levied 
on  the  land,  29th  of  August,  1871.    The  claimant  purchased 
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the  land  at  a  IJDited  States  marshal's  sale,  and  claims  title 
under  the  marshal's  deed  to  him,  dated  7th  February,  1871, 
The  judgmeut  under  which  the  marshal  sold  the  land  was 
obtained  in  the  United  States  District  Court,  26th  of  Septem- 
ber, 1868;  execution  issued  thereon  2d  November,  1868,  and 
was  levied  by  the  marshal  on  the  land,  7th  of  January,  1871^ 
and  sold  by  him,  7th  of  February,  1871.  The  vendor's  lien 
and  the  homestead  questions  both  being  out  of  the  case,  the 
only  question  made  before  thLs  Court  on  the  argument  was  as 
to  the  validity  of  the  marshal's  levy  on  the  land,  when  it  had 
already  been  levied  on  by  an  attachment  issued  by  the  State 
Court  The  judgment  obtained  in  the  United  States  District 
Court  is  of  older  date  than  the  date  of  the  levy  of  the  plain- 
tiff's attachment,  but  the  levy  of  the  attachment  is  of  older 
date  than  the  levy  of  the  United  States  District  Court  execu- 
tion, by  the  marshal.  This  question  does  not  appear  to  have 
been  made  or  decided  in  the  Court  below,  but  it  appears,  from 
the  evidence  in  the  record,  that  the  plaintiff  in  the  attach- 
ment judgment  was  present  at  the  marshal's  sale  when  the 
claimant  purchased  the  land,  and  took  no  proceedings  to  pre- 
vent the  sale  of  the  land  under  the  marshal's  levy,  nor  made 
any  objections  thereto,  and  the  marshal  having  sold  the  land 
apparently  under  the  prescribed  forms  of  law,  in  satisfaction 
of  the  oldest  judgment  lien  against  the  defendant,  the  claim- 
ant, as  a  purchaser  at  that  sale,  obtained  a  good  title  to  the 
land;  although  there  may  have  been  an  irregularity  in  mak- 
ing the  levy  on  the  land  by  the  marshal  when  the  land  had 
been  previously  attached  by  process  from  the  State  Court: 
Code,  2586.  In  our  judgment,  the  Court  below  erred  in  over- 
ruling the  motion  for  a  new  trial  in  view  of  the  facts  disclosed 
in  the  record. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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Jambb  K.  Bedd,  execator,  plaintiff  in  error,  vs.  The  Mus- 
cogee Kailroad  Company,  defendant  in  error. 

1.  Where  one  bought  a  negro  slare  at  sheriff's  sale,  and  penritted  him 
to  remain  with  the  defendant  to  ase  as  his  own,  and  he  was  so  used  for 
years,  persons  dealing  with  the  said  defendant  with  no  knowledge  of 
who  is  the  tme  owner,  hare  a  right  to  consider  the  stave  as  the  prop- 
erty of  the  person  thus  "nsing  him  as  his  own." 

2.  When,  daring  the  late  war,  a  company  of  men  organised  as  soldiers, 
thoogh  unarmed,  were  on  their  way  from  Columbus  to  Atlanta,  with 
the  open  intent  to  offer  themselves  to  Governor  Brown  for  service  as 
soldiers  in  the  Confederate  army,  and  a  railroad  company  received 
them  on  its  cars  as  soldiers,  with  their  baggage,  the  transportation  to 
be  paid  for  by  the  State  or  Confederate  authotties : 

HMf  That  both  the  company  of  men  and  the  railroad  company  were 
engaged  in  an  illegal  transaction,  and  the  rule  in  pari  delietOf  etc.  ap- 
plies to  a  suit  against  the  railroad  company  for  negligence  in  its  duty 
as  a  common  carrier. 

8.  But  when  it  appeared  by  the  proof  that  one  of  the  soldiers  having 
with  him  a  negro  slave,  and  the  railroad  company  refused  to  carry  the 
slave  as  a  soldier,  or  as  a  part  of  or  adjunct  to  the  company,  but  de- 
manded and  received  from  the  soldier  fare  for  said  slave  as  an  ordi- 
nary passenger,  the  rule  in  pari  delicto  does  not  apply,  and  if  the 
owner  of  the  slave  is  injured  by  the  negligence  of  the  road,  he  can  re- 
cover for  the  injury. 

Estoppel.  Title.  Confederate  States.  In  pari  delicto. 
Railroads.  Before  John  Peabody,  Esq.^  an  attorney  at 
law,  presiding  by  consent.  Muscogee  Superior  Court  May 
Term,  1872. 

James  K.  Redd,  as  executor  upon  the  estate  of  Owen 
Thomas,  deceased,  brought  case  t^inst  the  Muscogee  Rail- 
road Company,  alleging  that  the  defendant  had  damaged  him 
in  the  sum  of  $2,600  00;  for  that,  on  August  1st,  1861,  plain- 
was  possessed  of  a  n^ro  man  named  Floyd,  of  the  value  of 
$2,000  00,  and  the  defendant  was  possessed  of  and  had  charge 
of  the  Muscogee  Railroad,  and  not  regarding  its  duty  while 
the  said  negro  man  was  on  the  cars  of  said  defendant,  but, 
through  its  carelessness  and  mismanagement,  ran  the  cars  and 
engine  off  its  track,  thereby  killing  the  said  negro  man.  The 
record  &ils  to  disclose  any  plea. 
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The  evidence  makes  the  following  case:  The  negro  was 
raised  by  Micajah  W.  Thweatt,  the  brother-in-law  of  Owen 
Thomas^  deceased,  but  was  sold  by  the  sheriff  for  his  debts, 
and  purchased  by  said  Thomas,  who  permitted  the  boy  to  re- 
main in  Thweatt's  possession,  as  if  he  was  his  own  property. 
The  n^ro  was  thus  under  his  control  when  he  was  killed. 
He  was  worth  from  $1,600  00  to  $2,000  00.  The  negro  em- 
barked at  Columbus,  on  defendant's  train,  for  Macon,  on 
August  14th,  1861.  He  accompanied  Thweatt's  son,  Robert, 
as  a  servant  Robert  Thweatt  was  a  member  of  a  volunteer 
company,  then  going  to  Atlanta  for  the  purpose  of  offering  its 
services  to  Grovemor  Brown,  in  the  war  then  being  waged  be- 
tween the  United  States  and  the  Confederate  States.  Robert 
Thweatt  paid  the  &re  of  the  negro  to  the  defendant,  as  it  de- 
clined to  transport  him  otherwise,  alleging  that  he  was  not  a 
soldier.  There  was  a  gap  in  the  embankment  of  the  raUroad, 
about  sixteen  miles  from  Columbus,  into  which  the  engine  and 
the  front  car  were  thrown,  thereby  causing  the  death  of  the 
n^ro.  Robert  Thweatt  served  with  his  company  in  the  army 
of  the  Confederate  States,  in  the  war  then  going  on.  The 
defendant  was  never  paid  for  transporting  the  troops  on  this 
occasion,  though  it  expected  compensation  from  the  Confed- 
erate States  or  the  State  of  Georgia.  The  defendant  consid- 
ered itself  bound  to  transport  the  soldiers,  though  no  force 
was  used.  It  did  not  refuse  to  carry  them.  There  were  some 
guns  among  the  men. 

The  testimony  in  reference  to  the  negligence  of  the  defend- 
ant is  omitted,  as  unnecessary  to  an  understanding  of  tte  de- 
cision. 

The  jury  returned  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  upon  the  following  grounds,  to-wit : 

Ist  Because  the  Court  erred  in  the  following  charge  to  the 
jury :  "  That,  although  the  title  to  Floyd  might  have  been  in 
Owen  Thomas,  yet,  if  he  was  allowing  his  brother-in-law,  M. 
W.  Thweatt,  to  have  the  general  use  and  control  of  Floyd,  as 
his  own  property,  and  the  said  Thweatt  permitted  his  son, 
Robert,  the  member  of  a  volunteer  company,  which  was  go- 
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ing  by  the  tndn  from  Cblambus  to  Atlantay  on  the  14th  of 
August,  1861,  to  offer  itself  to  Govemor  BrowQ  for  service  in 
the  war  at  that  time  existing,  to  take  said  Floyd  with  him  on 
said  train  as  his  servant,  then  the  defendant  is  not  liable.'' 

2d.  Because  the  Court  refused  to  charge  the  jury  as  fol- 
lows :  ^'  That  if  Floyd  belonged  to  Owen  Thomas,  and  he 
had  given  to  M.  W.  Thweatt  permission  to  use  and  control 
Floyd  as  his  own  property,  yet  this  was  not  a  permission  to 
put  Floyd  to  any  illegal  use,  and,  although  Thweatt  might 
have  put  Floyd  to  an  ill^al  use,  still  the  defendant  was  liable, 
unless  it  was  shown  that  Thomas  knew  that  Thweatt  was  put- 
ting Floyd  to  such  use, and  consented  to  his  doingso.''  The 
Court  refused  to  give  this  request  in  charge,  but  said,  "  that, 
as  a  general  rule,  when  one  allows  another  the  use  of  his  prop- 
erty, the  law  implies  it  to  be  a  lawful  use  only,  but  if  the 
jury  believes  that  this  negro  ever  belonged  to  M.  W.  Thweatt 
and  was  sold  at  sheriff's  sale  and  bought  by  Owen  Thomas, 
and  Thomas  allowed  the  n^ro  to  remain  in  the  possession  of 
Thweatt,  and  allowed  Thweatt  to  use  and  control  him  as  his 
own,  then  the  defendant  ia  not  liable." 

The  motion  was  overruled,  and  the  plaintiff  excepted  upon 
each  of  the  grounds  aforesaid. 

H.  L.  Bennikg  ;  M.  H.  Blandford,  for  plaintiff  in  error. 

1st.  The  maxim  in  pari  deKcto,  potior  est  conditio  defendentis, 
does  not  apply :  Broom's  Leg.  Max.,  325, 326, 327, 328 ;  Hol- 
man  i;8.  Johnson,  Cowp.,  343.  "  It  is  Aprestunptio  juris y  run- 
ning through  the  whole  law  of  England,  that  no  person  shall,  in 
the  absence  of  criminative  proof,  be  supposed  to  have  commit- 
ted any  violation  of  criminal  law,  whether  malum  in  «e,  or 
malum  prohibUum,  or  even  done  any  act  involving  a  civil 
penalty:"  Best  on  Presumptions,  see  53,  58;  Williams  iw. 
£.  India  Co.,  3  East,  192 ;  Bodwell  V8.  Bedge,  1  Carr.  and  P.^ 
220  (11  Eng.  C.  L.;)  Ross  vs.  Hunter,  4  T.  R.,  33,  38; 
Printup  v8.  Johnson,  19  Ga.,  75;  Long  V8.  Lewis,  16  Ga., 
162;  Pool  and  wife  vs.  Morris  et  a/.,  29  Gra.,  384;  Shropshire 
&  Hawkins  V8»  Stephenson,  17  Gku,  623.    In  facto  quod  habet 
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«e  in  bonum  d malum magis  de  bono  quam de  mcUo  lexintendet. 
Coke,  on  Litt,  78  (6;)  10  Coke,  5^  (a/)  1  Stark  Ev.,  686, 
(cited  in  Best  on  Prin.  of  Ev.,  sec.  295.) 

2d.  Giving  aid  to  the  Confederate  States  in  the  war,  if 
wix>ng,  was  a  criminal  act — ^treason.  Cons.  U.  S.,  (Irwin's 
Code,  sec.  5041.)  Tlierefore,  it  shall  not  be  presumed  to  have 
been  given  in  the  absence  of  criminative  proo£ 

3d.  The  buyers  leaving  the  bought  property  in  the  posses- 
sion of  the  seller,  is  a  badge  of  fraud  as  against  creditors  and 
them  only.  The  railroad  was  no  creditor  of  Thweatt,  the  de« 
fendaat  in  the  fi.  fa.  under  which  Thomas  bought  the  slave. 
Thweatt's  possession,  therefore,  was  no  evidence  against  the 
validity  of  Thomas'  title* 

4th.  The  delictum  in  this  case  was  the  wrongful  killing  of 
the  slave.  The  ddictum  of  giving  aid  to  the  war,  if  it  was  a 
ddidiuny  was  another  and  distinct  delictum.  In  the  latter, 
both  parties  may  have  been  participants;  in  the  former,  the 
plaintiff  had  no  part  whatever.  But  to  render  the  maxim 
applicable,  the  plaintiff  ought  to  have  had  equal  part  in  it : 
Holman  99.  Johnson,  Cowp.,  343;  Broom's  L^.  Max.,  325, 
326,  327,  328. 

5th.  The  maxim,  if  it  ever  applied  to  physical  injuries,  has 
been  repealed  as  to  them.  '^  A  physical  injury  done  to  another 
gives  a  right  of  action,  whatever  may  be  the  intention  of  the 
actor,  unless  he  is  justified  under  some  rule  of  law:''  Irwin's 
Code,  sec.  2917.  So  does  any  violent  injury:  Code,  sees. 
.2917,  2920,  3020,  3021.  Especially  is  this  true  of  injuries 
done  by  railroads :  Irwin's  Code,  sees.  2979, 2980.  But  neith- 
er the  owner  nor  the  railroad  company,  was  guilty  of  any  delic- 
tum. If  of  any,  it  could  only  have  been  of  treason  against 
the  United  States.  '^  Treason  against  the  United  States  shall 
consist  only  in  levyinir  war  aeainst  them,  or  in  adhering^  to 
tbeircnemL,givi^theniaidrdcoaifort  No  person  shall  be 
convicted  of  treason  unless  on  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  on  confession  in  open  Court:"  Const. 
U.  S.,  (Code,  sec.  5041.)  Neither  of  the  parties  was  levying 
war  against  the  United  States,  or  was  adhering  to  their  enemies, 
Vol.  xltiii.  8. 


106    SUPREME  COURT  OF  GEORGIA. 

Redd  V8»  The  Mascogee  Railroad  Company. 

giving  them  aid  and  comibrt.  There  was  no  proof  bj  any 
witness  of  anj  overt  act  done.  Much  less  was  there  proof  by 
two  witnesses  of  the  same  overt  act^  nor  was  there  any  con- 
fession in  open  Court.  These  two  definitions  of  treason  were 
taken  from  the  Statute  of  Treasons  of  the  25th  Edward  III: 
Institutes,  6  vol.  1,,2.  That  statue,  according  to  Coke,  di- 
vides treason  into  six  classes:  6  Inst,  1,  2,  3;  according  to 
Blackstone,  into  seven :  3  Black.,  64, 60.  Of  these,  the  Consti- 
tution of  the  United  States  adopted  only  the  third  and  fourth : 
8  Black.,  82,  83.  Therefore,  the  words  in  the  Constitution 
must  be  taken  to  have  the  same  meaning  which  they  had  in 
the  statute. 

6th.  Levying  war  in  that  statute  means  levying  war  in  facL 
"A  compassing  or  conspiracy  to  levy  war  is  no  treason,  for 
there  must  be  a  levying  of  war  in  fcust ;"  6  Inst.,  9, 14 ;  3 
Black.,  81-2;  1  Hale  P.  C,  130-1.  In  the  present  case, 
there  was  no  levying  of  war  in  fdd:  see  evidence.  Treason 
against  the  State  '^  shall  consist  in  levying  war  against  the 
State,"  etc. :  Irwin^s  Code,  sees.  4246-7-8.  Here,  if  there  was 
any  levying  of  war,  it  was  foTy  not  dffainstj  the  State. 

7th.  Enemies,  in  the  statute,  means  foreign  enemies,  '^ih- 
imicuSf  in  legal  understaiiding,  is  hodia  for  the  subjects  of  the 
king,  though  they  be  in  open  war  or  rebellion  against  the 
king,  yet  are  they  not  the  king's  enemies,  but  traitors ;  for  en- 
emies be  those  that  be  out  of  the  allegiance  of  the  king  :*'  6 
Inst,  11.  Even  pirates  are  not  traitors,  though  they  make 
war  on  the  whole  human  race:  6  Inst.,  113;  1  Hale  P.  C, 
164;  East.  Cr.  Law.;  Const.  U.  S.,  Art.  I.,  sec.  8,  clause  9. 
They  are  felons,  ^'  adhering  to  their  enemies,  giving  them  aid 
and  comfort."  To  constitute  this,  there  must  be  some  actual 
assistance,  some  overt  act ;  a  willingness  to  assist  is  not  suffi- 
cient: 6  Inst,  10,  11 ;  Hale's  P.  C,  169,  170,  and*  note;  6 
Hawk.  P.  C,  chap.  17,  sec.  28.  In  the  present  case,  the  wil- 
lingness of  the  companies  to  assist  was,  itself,  only  on  condi- 
tion, namely,  that  the  Governer  of  Greorgia  should  accept 
their  services.  But  as  to  Owen  Thomas,  himself  the  owner 
of  the  slave,  there  is  no  evidence  at  all  that  he  was  a  member 
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of  any  company,  or  that  he  knew  that  one  of  the  company 
was  carrying  the  slave  to  the  war  as  a  servant,  much  less  that 
he  consented  to  it.  Whereas,  there  ought  to  have  been  the 
evidence  of  two  witnesses  to  it,  or  his  own  confession  in  open 
Court.  The  propositions  that  a  State  cannot  commit  treason, 
and  that  its  citizens  are  bound  to  obey  ijs  regular  enactments 
and  the  orders  of  its  constituted  authorities,  and,  therefore,  in 
obeying  them,  are  not  guilty  of  treason,  we  shall  not  discuss, 
because  we  think  that  we  have  enough  in  the  case  without 
them.  We  may  remark,  however,  that  the  action  of  the  govern- 
ment authorizes  the  inference  that  it  did  not  consider  the  soldiers 
engaged  in  the  war  against  it  to  be  traitors.  It  treated  them 
as  beligerents,  and  gave  them  all  the  rights  of  war.  Not  one 
was  tried  for  treason.  The  punishment  fell  upon  the  States 
as  States-Emancipation,  prohibition  of  the  payment  of  the 
war  debt,  superseding  the  State  governments  by  military  pro- 
visional governments.  Some  citizens,  it  is  true,  were  laid  un- 
der disabilities  to  hold  office,  but  this  could  only  be  done  by 
an  ex  post  facto  amendment  of  the  Constitution. 

8th.  The  cases  of  Wallace  vs.  Cannon,  38  Georgia,  199, 
and  Martin  vs,  Wallace,  40  Georgia,  493,  are  distinguishable 
from  this:  !•  Martin  was  actually  engaged  in  "levying  war 
against  the  United  States;  Cannon  was  adhering  to  their 
enemies,  giving  them  aid  and  comfort.  But  Thomas  was  not 
even  in  service;  was  not  shown  to  have  even  knowledge  that 
his  slave  was  going  as  servant  of  one  of  the  members  of  a 
company.  The  company  itself  was  not  in  service ;  only  about 
to  offer  itself  for  service.  No  overt  act  done.  2.  The  claim 
for  damages  was  put  on  the  ground  that  the  men  killed  were 
not  guilty  of  any  delictum,  but  were  merely  in  the  discharge  of 
a  duty  they  owed  their  State.  Their  argument  admitted  in  ef- 
fect, that  if  not  thus  justifiable  they  were  in  pari  delicto.  Here 
we  argue  that  the  owner  of  the  slave  killed  might  have  been 
acting  illegally,  yet  he  was  not  in  pari  delicto,  that  there  were 
two  delictums;  one,  being  engaged  in  the  war;  the  other,  the 
Icilling  of  a  person  engaged  in  the  war,  and  that  in  the  latter, 
Thomas  had  no  part.     3.  We  read  the  Code  which  repeals 
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the  maxim  in  pari  delieto,*Vi8  to  physical  injuries,  e^ectally 
if  done  by  railroads  supra.  4.  The  case  ought  to  be  distin-- 
guished  from  those  cases:  Ram.  on  Leg.  Judg't^  134,  138, 
(Law  Lib.) 

R.  J.  Moses;  L.  T.  Downing,  for  defendant  The  maxim 
iapari  delicto,  etc.,  prevents  a  recovery  in  this  case:  38  Ga. 
E.,  199;  40  Ibid.,  52.  The  fact  that  Floyd  was  accompany- 
ing Robert  Thweatt  as  a  servanrt  was  an  act  of  treason:  Green- 
leaf's  Ev.,  242  et  seq;  4  Cranch.,  125;  Ibid.,  498. 

McCay,  Judge. 

1 .  Whatever  may  have  been  the  truth  as  to  the  real  ownership 
of  this  slave^  the  conduct  of  Mr.  Thomas  in  permitting  Thweatt 
to  "use  him  as  his  own,"  justifies  persons  without  notice  of 
the  truth,  in  recognizing  Thweatt  as  the  owner.  We  do  not 
think,  therefore,  that  the  railroad  company  was  guilty  of  a 
conversion  in  taking  the  boy  away  from  Columbus  under 
Thweatt's  consent  or  directions. 

2.  On  the  general  question  argued  here,  and  decided  by  the 
Judge  below,  we  think  the  Judge  was  right.  If  the  war  with 
the  United  States  was  illegal,  the  men  who,  in  an  organized 
capacity,  started  from  Columbus  at  the  expense  of  the  Con- 
federate authorities  or  at  the  expense  of  the  State  organization, 
then  a  part  of  the  Confederate  oi^nization,  were  engaged  in 
an  unlawful  act;  we  see  no  difference  between  going  as  accep- 
ted volunteers,  and  going  with  intent  to  volunteer. 

3.  But  we  think  the  men  and  this  negro,  or  the  owner  of  this 
negro,  stand  on  a  different  footing.  The  plea  of  the  company 
is:  You  cannot  recover,  because  both  of  us  were  engaged  in 
an  ill^al  undertaking,  and  the  law  will  not  interfere  to  pun- 
ish me  for  the  neglect  of  my  servants  in  the  course  of  the 
prosecution  of  this  undertaking.  The  plaintiff  replies:  As 
to  this  boy,  the  undertaking  on  your  part  to  carry  him,  was 
no  part  of  the  illegal  undertaking.  You  refused  to  take  him 
as  a  soldier  or  as  part  of  the  baggage  or  accompaniments  of 
the  company.     You  demanded  and  received  pay  for  him  as  an 


ATLANTA,  JANUARY  TERM,  1873.         10> 

May  V9,  The  Memphis  Branch  Railroad  Company. 

ordinary  passenger,  without  any  reference  to  the  purpose  in 
which  we  were  engaged  and  in  which  you  participated.  You, 
by  your  own  words  and  acta  at  the  time,  specially  repudiated 
any  implication  with  me  in  carrying  this  boy,  and  you  cannot 
now  deny  the  grounds  on  which  you  got  my  money.  True, 
the  soldier  who  took  this  boy  along  was  intending  to  make 
use  of  him,  in  the  performance  of  his  design  to  carry  on  war. 
But  the  railroad  company  did  not  participate  in-  that  purpose, 
but  expressly  repudiated  it. 

It  is  not  because  the  men  were  engaged  in  an  illegal  act, 
that  the  defense  of  the  railroad  exists.  It  is  because  of  the 
participation  of  the  railroad  company  in  that  illegal  act.  This 
participation  brings  them  within  the  rule— often  an  arbitrary 
and  sometimes  an  unjust  rule — that  the  Courts  will  not  inter- 
fere to  settle  the  disputes  and  litigation  growing  out  of  this 
mutual  illegality.  .  As  we  have  said,  however,  there  is  evir 
denoe  here  to  justify  the  conclusion  that  this  negro  was  carried 
under  the  express  stipulation  of  the  employees  of  the  load  as 
an  ordinary  passenger,  not  at  all  connected  with  the  illegal 
enterprise,  and  the  jury  should  have  had  that  view  of  the  law 
before  them.  The  charge  of  the  Judge,  as  given,  excluded 
any  consideration  of  that  evidence,  and  a  new  trial  should  be 
granted  on  that  ground. 

Judgment  reversed. 


Samuel  M.  May,  plaintiflF  in  error,  vs.  The  Memphis 
Bbanch  Railboad  Company,  defendant  in  error. 

1.  A  member  of  a  chartered  company  may,  by  his  acquieecence  or  pre- 
samed  assent,  become  boand  by  the  acts  of  his  company^  and  thereby 
be  dieabled  from  setting  them  up  aa  a  defease,  when  he  could  have  so 
set  tbem  up  were  it  not  for  such  presumed  ratification.     (R.) 

2.  The  original  contract  between  the  stockholders  of  a  railroad  company, 
as  contained  in  the  charter,  cannot  be  materially  or  essentially  altered 
by  an  amended  charter,  so  as  to  bind  the  subscribers  thereto  without 
their  conaeot.     (EL) 


no    SUPREME  COURT  OF  GEORGIA. 

0      •  ■  '  " 

May  V8.  The  Memphis  Branch  Railroad  Company. 

Railroads.  Charter.  Stockholders.  Waiver.  Before  Judge' 
Harvey.  Floyd  Superior  Court.  July  Adjourned  Term, 
1872. 

For  the  facts  of  this  case,  see  the  decision. 

W.  B.  Terhune;  Prtntup  &  Fouche;  Wright  & 
FEATHERSTO^r,  for  plaintiflF  in  error. 

Smith  &  Branhah;  Underwood  &  Rowell;  Dunlap 
Scott,  for  defendant. 

Trippe,  Judge. 

V 

The  Memphis  Branch  Railroad  Company  brought  suit 
against  S.  M.  May  for  three  installments  of  $100  00,  which 
had  been  assessed  on  his  subscription  to  the  capital  stock  of  the 
company.     The  defendant,  amongst  other  defenses,  pleaded : 

1.  That  when  his  subscription  was  made,  the  charter  of  the 
company,  approved  October  10th,  1868,  declared  that  the  cap- 
ital stock  of  said  company  shall  be  $500,000  00,  in  shares  of 
$100  00  each,  and  that  since  his  subscription  wag  made,  the 
company  had  procured  the  passage  of  an  Act,  approved  Dec- 
ember 4th,  1871,  amending  the  charter,  which  was  injurious 
to  him,  to-wit :  an  amendment  authorizing  said  company  to 
commence  work  on  said  road  whenever  $100,000  00  shall 
have  been  subscribed. 

2.  That,  after  he  had  made  his  subscription,  Alfred  Shorter 
subscribed  for  $250,000  00  of  said  stock.  That,  at  a  called 
meeting  of  the  stockholders,  on  March  20th,  1871,  it  was  con- 
sented that  the  said  Shorter  might  surrender  said  stock  to  the 
company,  on  the  ground  that  the  subscription  was  understood 
to  be  only  nominal  when  made,  and  was  made  for  the  protec- 
tion and  benefit  of  the  company,  and  that  he  was,  at  an  annual 
meeting  of  the  stockholders  on  the  1st  September,  1871,  al- 
lowed to  make  a  relinquishment  of  said  stock  to  the  company, 
and  that  the  release  of  Shorter  was  a  release  of  defendant. 

3.  That  said  company  had  never  been  legally  organized^ 
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because  the  law  requires  that  the  aunual  meeting  of  the  stock- 
holders to  elect  a  board  of  directors  shall  be  held  on  the  first 
Monday  in  May  in  each  year^  which  was  not  done,  the  first 
board  being  elected  on  the  25th  May,  1869,  the  second  on  the 
21st  May,  1870,  the  third  on  1st  September,  1871,  the  fourth 
on  6th  May,  1872. 

4.  That  the  board  of  directors  had  commenced  the  construc- 
tion of  said  road  on  a  capital  of  $150,000  00,  which  amount 
was  insufficient  to  build  it  to  a  point  that  would  make  it 
profitable  to  the  stockholders. 

5.  That  when  he  subscribed,  it  was  understood  and  believed 
that  said  road,  when  constructed,  was  to' be  the  broad  or  com- 
mon gauge,  whereas,  the  board  of  directors  are  proceeding  to 
construct  a  narrow  gauge  road. 

The  suit  was  instituted  in  the  Justice's  Court,  in  October, 
1872,  and,  by  iconsent,  appealed  to  the  Superior  Court  and 
tried  in  November,  1872.  The  whole  question  of  fact  and 
law  was,  by  agreement  of  the  parties,  submitted  to  the  Judge, 
and  judgment  rendered  in  favor  of  the  company  for  the 
amount  of  the  assessment.  Error  is  assigned  on  the  ground 
timt  the  Court  overruled  and  gave  judgment  against  each  of 
said  pleas. 

The  record  shows  that  the  facts  recited  in  the  pleas  were 
true,  with  the  modifications  hereafter  stated ;  also,  that  the  first 
installment  was  assessed,  and  was  due  June  15th,  1870;  that 
defendant  had  paid  three  installments  of  five  per  cent,  each ; 
that  the  twenty-five  hundred  shares  subscribed  by  Shorter, 
and  from  which  he  was  released,  were  subscribed  ^'  long  after 
defendant  had  subscribed  and  paid  a  part  of  his  installments;'' 
that,  besides  Shorter's  subscription,  a  little  less  than  $150,000 
of  stock  has  been  taken ;  that  the  company  commenced  the 
prosecution  of  their  enterprise  on  the  16th  of  June,  1870; 
that  a  bridge,  costing  $15^000  00,  has  been  built;  that  be- 
tween $40,000  00  and  $50,000  00  have  been  expended,  and 
the  road  graded  to  within  four  miles  of  the  Alabama  line,  the 
terminus,  by  the  charter,  unless  the  road  unite  or  consolidate 
with  some  other  road,  as,  by  its  charter,  it  is  allowed  to  do. 
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AH  this  had  been  done  by  November,  1872.  It  does  not 
appear  from  the  evidence  when  defendant  first  objected  to  or 
dissented  from  any  of  the  acts  of  the  corporation  now  com- 
plained of  by  him.  Suit  for  three  installments  was  com- 
menced in  October,  1872.  It  may  be  reasonably  inferred  that 
he  made  his  dissent  some  time. previous  to  that  date — say 
when  the  first  of  the  three  installments  for  which  he  was  in 
de&ult  was  assessed.    When  that  was,  does  not  appear. 

Here,  then,  was  a  railroad  company,  whose  charter  is  that 
"  the  capital  stock  shall  be  $500,000  00. "  No  amount  of  sub- 
scription is  prescribed  as  a  condition  precedent  to  an  organiza- 
tion or  the  commencement  of  the  work.  The  company  or- 
ganizes and  commences  the  prosecution  of  the  enterprise  with 
a  subscription  of  stock  to  the  amount  of  about  $150,000  00. 
That  amount  has  never  been  as  much  as  $500,000  00,  even 
with  the  nominal  subscription  made  by  Shorter.  Eighteen 
months  after  the  payment  of  the  first  installment,  and  several 
months  after  Shorter  had  been  permitted  to  cancel  his  sub- 
scription, an  amendment  to  the  charter  was  obtained,  author- 
izing, amongst  other  things,  the  company  to  organize  and 
commence  work,  when  $100,000  00  of  stock  was  subscribed, 
and  legalizing  all  previous  elections  of  boards  of  directors, 
and  all  the  acts  of  the  company  theretofore  done.  Within 
five  months  from  the  passage  of  this  Act,  and  at  the  first  an- 
nual meeting  thereaftier  of  the  stockholders,  regularly  called 
with  due  notice,  wherein  more  than  three-fourths  of  the  stock 
was  represented,  it  was  unanimously  agreed  to  accept  the 
amended  charter. 

It  does  not  appear  how  much  work  had  been  done  befi>re 
this.  One  installment,  at  least  of  five  per  cent.,  had  been  as- 
sessed and  paid.  If  the  other  two  had  been  paid,  then  fift^een 
per  cent,  on  $150,000  00  had  been  assessed  and  collected,  and 
it  is  to  be  presumed  appropriated  towards  the  prosecution  of 
the  enterprise.  If  the  company  had  thus  organized  and  com- 
menced work  with  $150,000  00,  and  expended  fifteen  per  cent., 
no  corporator  thus  contributing  could  repudiate  the  organiza- 
tion, or  the  obligations  resulting  fix>m  what  had  been  done. 
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Instead  of  complaining  that  an  amendment  had  been  procured 
and  accepted,  allowing  work  to  be  commenced  with  8100,- 
000  00,  which  had  already  been  commenced  with  $150,000  00, 
it  was  only  an  Act  legalizing  that  whereby  he  was  already 
bound.  Practically,  such  legislation  and  acceptance  was  sur- 
plusage as  between  the  corporators  who  had  thus  contributed, 
and  could  only  serve  to  protect  the  company  against  any  com- 
plaint that  might  have  been  made  by  the  State  or  third  par- 
ties, that  its  action  had  been  ultra  mres,  even,  indeed,  if  that 
could  have  been  done. 

If  the  other  two  installments  were  not  paid  until  after  this 
acceptance  of  the  amended  charter,  lie  would  then  be  pre- 
sumed thereby  to  have  given  his  assent  and  ratification  to  the 
action  of  his  company  in  thus  accepting.  It  is  worthy  of  re- 
mark that  the  defendant,  who  was  examined  as  a  witness,  says 
that  ''due  and  legal  notice  was  given  of  the  several  meetings 
of  the  stockholders."  These  meetings  were  four  in  number. 
He  does  not  deny  having  attended  those  of  May  25th,  1869, 
when  the  first  board  of  directors  was  chosen,  and  of  May  21st, 
1871,  when  the  second  was  chosen,  and  only  denies  his  being 
present  at  the  meeting  of  March  20th,  1871,  when  it  was 
agreed  that  Shorter  might  be  released  from  his  subscription. 
He  does  not  say  that  be  even  dissented  from  any  action  of  the 
company,  or  of  either  of  the  boards  of  directors,  or  that  he 
dissented,  at  any  time,  from  any  of  the  various  acts  which  he 
now  sets  up  as  sufficient  to  discharge  him  from  all  liability  on 
account  of  his  subscription. 

It  is  not  doing  violence  to  common  sense  or  reason  to  pre- 
sume, from  all  this,  not  only  that  there  was  no  dissent,  but, 
also,  the  fair  and  reasonable  inference  is  that  a  member  of  an 
incorporated  company  thus  acting,  and  who  must  have  known 
all  that  hdd  been  done,  did,  in  fact,  ratify  and  assent  to  the 
same,  and  we  doubt  not  the  Judge  who  gave  judgment  did  so 
find*  A  few  authorities,  only,  are  necessary  to  show  that  a 
member  of  a  chartered  company  may,  by  his  acquiescence  or 
presumed  assent,  become  bound  by  the  acts  of  his  company, 
and  thereby  be  disabled  from  setting  them  up  as  a  defense, 
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when  he  oould  have  so  set  them  up  were  it  not  for  such  pre- 
sumed ratification. 

In  16  Sergeant  and  Bawie,  140,  where  a  subscriber  was 
sued  on  his  subscription  ibr  stock,  it  was  held  that  where  a 
fraud  had  been  committed  on  a  subscriber  hj  means  of  ficti- 
tious subscriptions,  no  action  could  be  maintained  against  him 
for  his  subscription.  "  But  where  such  subscriber  has  accep- 
ted the  charter,  and,  bj  his  own  act  put  it  in  operation,  he 
cannot  avail  himself  of  the  &ct  that  part  of  the  stock  was 
fictitious.^'  Subscribers  who  permitted  work  to  be  carried  on 
without  objection,  held  as  assenting :  Wright,  752.  If  a  cor- 
porator acted  or  voted  as  such  after  change  of  charter,  he  is 
bound  by  the  change :  48  Penn.  St.  B.,  29 ;  10  Watts,  364. 

Many  other  decisions  might  be  given  sustaining  the  same 
points,  and  it  is  true  that  there  are  some  in  conflict  with  them ; 
but  scarcely  any  oan  be  found  that  go  so  fiir  as  to  hold  that  a 
subscriber  may  give  his  assent  and  act  upon  it,  and  his  com- 
pony  with  him,  and  then  repudiate  what  he  had  before  agreed 
to,  and  claim  that  he  is  discharged  from  his  subscription  by 
reason  thereof.  This  would  be  in  conflict  with  that  principle 
which  is  the  foundation  of  all  liability,  either  in  matters  aris- 
ing ex  coTUraotu  or  ex  delicto^  to-wit :  that  every  one  is  liable 
for  what  he  does  by  himself,  or  by  any  one  for  him,  which  he 
assents  to  or  ratifies.  Neither  in  law  or  morals  is  one  allowed 
to  blow  hot  and  then  cold.  A  gift  once,  is  ft  gift  forever.  A 
contract,  when  made,  cannot  be  departed  firom  without  the 
consent  of  all  parties  thereto.  The  law  often  implies  a  con- 
tract. The  assent  of  a  party  to  a  contract  may  be,  and  is  oft;en, 
implied  or  presumed.  It  may  be  proven  by  circumstances^ 
like  all  things  else  in  law,  and  we,  in  this  decision,  only  assert 
a  doctrine,  as  old  as  the  common  law — the  doctrine  of  circum- 
stantial evidence. 

We  do  not  intend  to  do  any  violence  to  any  right  a  corpo- 
rator has  under  the  charter  of  his  company — what  a  great 
English  writer  calls  '^  the  proprietary  contract.'^  Great  abuser 
have  been  committed  by  a  misinterpretation  of  such  charters. 
The  writer  above  referred  to  says,  with  much  force :  ''  The 
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general  principle  underlying  the  right  government  of  every 
incorporated  body  is,  that  its  members  contract  with  each  other^ 
severally,  to  submit  to  the  will  of  the  majority  in  all  matters 
concerning  the  fulfillment  of  the  objects  for  which  they  are 
incorporated,  but  in  no  others.  To  this  extent  only  can  the 
contract  hold :"  Spencer's  Easays,  Railway  Morals  and  Eail- 
way  Policy,  292. 

This  Court,  in  Winter  vs.  The  Mvscogee  Railroad  Company^ 
11  GeoTffiaj  438,  in  an  opinion  pronounced  by  the  present 
Chief  Justice,  held,  "  that  a  material  and  essential  alteration  of 
the  original  contract  would  release  the  defendant  from  his 
stock  subscription,  unless  his  assent  to  such  alteration  could 
be  shown."  And  further,  in  the  same  case :  "  The  original 
contract  of  the  parties  cannot  be  materially  or  essentially  al- 
tered by  an  amended  charter  so  as  to  bind  the  subscribers 
thereto,  without  their  consent.^' 

We  recognize  these  principles.  They  distinctly  imply  that 
in  such  cases,  if  the  subscriber  does  assent  to  what  is  done,  he 
is  bound.  We  only  hold  herein  that  this  assent  may  be  proven 
in  such  cases,  like  it  may  be  in  all  others — by  circumstances, 
by  acts,  by  acquiescence. 

We  conclude,  then,  that  such  continued  acquiescence  in,  and 
such  acts  so  strongly  indicating  defendant's  assent  to  the  act- 
ings of  the  company,  now  complained  of,  disable  him  from 
repudiating  the  obligation  incurred  by  his  subscription;  and 
this,  especially,  applies  to  the  points  raised  in  the  pleas,  as  to 
the  elections  of  the  boards  of  directors — the  assessments  being 
made  and  the  work  being  commenced  before  ?500,000  00,  the 
whole  of  the  capita]  stock,  was  subscribed,  and  the  release  of 
Shorter  from  his  subscription.  There  were  none  of  these  acts 
but  what  were  accomplished,  or  publicly  declared  and  entered 
of  record  on  the  minutes  of  the  company  from  eighteen  months 
to  two  years  before  defendant  made  any  complaint,  so  far  as 
the  record  discloses.  The  resolution  allowing  Shorter  to  can- 
cel his  subscription  was  passed  on  the  20th  of  March,  1871, 
at  a  meeting  of  stockholders,  duly  called  and  published,  with 
the  announcement  that  that  question  would  be  one  of  the  mat- 
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ters  for  consideration^  and  the  resolution  recites  that  the  com- 
pany understood  the  subscription  to  be  nominal  when  it  was 
made.  The  other  point  raised  by  the  plea  of  a  change  being 
made  from  the  broad  gauge  to  the  narrow  gauge  may  be.said 
to  be  covered  by  the  same. principle.  The  resolution  of  the 
stockholders  giving  the  directors  the  discretion  to  use  either 
gauge^  was  pa^cd  unanimously  on  the  1st  of  September,  1871, 
more  than  a  year  before  any  dissent,  so  &r  as  can  be  ascer- 
tained from  the  record,  was  made  known  by  the  defendant 
The  only  evidence  as  to  what  was  to  be  the  gauge  of  the  road 
when  the  subscription  was  made,  is  by  the  defendant;  ^Hhat 
he  supposed,  when  he  subscribed,  the  road  was  to  be  built  the 
common  gauge."  If  the  charter  had  prescribed  the  gauge,  or 
if  the  subscription  had  been  made  on  the  express  condition  of 
a  certain  gauge,  a  subscriber  who  would  act  within  a  reason- 
able time  after  a  violation  of  that  condition,  could  be  heard 
either  in  a  proceeding  instituted  by  him  to  arrest  such  viola- 
tion, or  in  one  against  him  to  enforce  his  subscription.  But 
nothing  appears  to  show  there  was  any  such  condition  or  con- 
tract in  this  case  as  to  make  it  binding  on  the  corporation. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


John  R.  Johnson,  plaintiff  in  error,  vs.  The  State  of 

GEOEtoiA,  defendant  in  error. 

1.  Excitement  in  the  public  mind,  and  excited  public  feeling  in  the 
county  in  which  a  crime  has  been  committed,  is  not  alone  sufficient 
to  authorize  the  continuance  of  a  case.     (R.) 

2.  Where  a  defendant  is  on  trial  for  an  offense  for  which  he  will  be  pnn« 
ished  by  death,  unless  the  jury  shall  otherwise  recommend,  it  was  not 
error  in  the  Court  to  allow  a  juror  to  be  set  aside  by  the  State  for 
cause,  upon  the  statement  that  he  was  conscientiously  opposed  to  cap- 
ital punishment.     (R.) 

8.  It  is  not  competent  to  show  by  a  witness,  for  the  purpose  of  degrading 
and  impeaching  him,  that  he  had,  during  the  term  of  the  Court  then  in 
session,  pleaded  guilty  to  a  criminal  offense.  The  record  of  the  plea 
of  guilty  was  the  highest  and  best  eridence.     (R.) 
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4.  Where  a  defendant  is  on  trial  for  the  offense  of  arson,  the  finding  of 
goods  stolen  from  the  burnt  house  in  his  possession,  though  not  proof 
of  the  crime  charged,  ypt  it  is  a  circumstance,  connected  with  other 
evidence,  which  the  jury  may  consider  in  making  up  their  verdict.    (H.) 

6.  Where  a  man,  or  a  man  and  his  family,  or  a  woman,  or  a  woman  and 
her  &mily,  are  living  in  a  dwelling  house,  and  have  their  household 
effects,  or  valuable  articles  in  such  dwelling  house,  and  are  tempora- 
rily absent  at  church,  or  on  a  visit  to  a  neighbor,  or  on  business,  and 
the  dwelling  hoase  is  burnt  during  such  temporary  absence,  it  is  the 
barning  of  an  occupied  dwelling  bouse,  within  the  meaning  of  the 
atatote,  although  no  one  was  in  the  dwelling  house  at  the  time  it  was 

.     burnt.     (R.) 

6.  The  verdict,  under  the  law,  if  they  did  not  intend  that  the  punishment  of 
death  should  be  commuted,  should  have  been  a  verdict  of  guilty  gen- 
erally. If  the  jury  did  intend,  by  their  verdict,  that  the  penalty  of 
death  ahoald  be  commuted  to  imprisonment  for  life  in  the  penitentiary, 
then,  under  the  law,  they  should  have  so  recommended.  The  recom- 
mendation of  the  prisoner  to  the  mercy  of  the  Court  did  not  authorize 
the  Conrt,  under  the  law,  to  commute  the  penalty  of  death.  The  ver- 
dict, therefore,  under  the  law  applicable  to  this  class  of  cases,  in  which 
the  penalty  of  death  may  be  commuted,  was  an  illegal  verdict,  and 
ihould  be  set  aside.     (U.) 

Criminal  law.  Continuance.  Juror.  Challenge.  Wit- 
ness. Evidence.  Arson.  Occupied  dwelling  house.  Ver- 
dict. Commutation.  Recommendation  to  mercy.  Before 
Judge  Cole.  Bibb  Superior  Court.  April  Adjourned  Term, 
1872. 

F^r  the  facts  of  this  case,  see  the  decision. 

R.  W.  Jemison;  R.  W.  Stubbs,  by  brief,  for  plaintiflT  in 
error. 

E.  W.  Crocker,  Solicitor  General ;  John  B.  Weems^  by 
Z.  D.  Harrison,  for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  arson,  and 
charged  with  burning  an  occupied  dwelling  house,  the  same 
not  being  in  a  city,  town  or  village.  On  the  trial  of  the  de- 
fendant, Ae  jury  fpuud  a  verdict  of  guilty  and  recommended 
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him  to  the  mercy  of  the  Court.  A  motion  was  made  for  a 
new  trial,  on  the  several  grounds  set  forth  in  the  record,  which 
the  Court  overruled,  and  the  defendant  excepted.  There  was 
no  error  in  overruling  the  motion  for  a  continuance  of  the 
case. 

1.  Excitement  in  the  public  mind,  and  excited  public  feel- 
ing in  the  county  in  which  a  crime  has  been  committed,  is  not 
alone  sufficient  to  authorize  a  continuance  of  a  case,  the  more 
especially  since  the  Constitution  authorizes  a  change  of  venue 
for  the  trial,  when  the  presiding  Judge  is  satisfied  that  an  im- 
partial jury  cannot  be  obtained  in  the  county  where  the  crime 
was  committed. 

2.  There  was  no  error  by  the  Court  in  allowing  Menard,  the 
juror,  to  be  set  aside  by  the  State  for  cause,  when  he  stated,  on 
oath,  that  he  was  conscientiously  oppo:^  to  capital  punish- 
ment. The  defendant  might  be  punished  with  death  for  the  of- 
ense  charged  in  the  indictment,  unless  the  jury,  by  their  ver- 
dict, should  recommend  otherwise,  under  the  provisions  of  the 
Code. 

3.  There  was  no  error  in  the  refusal  of  the  Court  to  com- 
pel the  witness.  Day,  to  answer  whether  he  had  not,  during 
the*  present  term  of  the  Court,  pleaded  guilty  to  the  charge 
of  simple  larceny,  larceny  from  the  house,  burglary  and  arson, 
for  the  purpose  of  degrading  and  impeaching  the  witness ;  the 
record  of  his  plea  of  guilty  to  such  cliarges  was  the  highest 
and  best  evidence  of  the  facts. 

4.  Nor  do  we  find  any  error  in  the  refusal  of  the  Court  to 
charge  the  jury  as  requested,  or  in  the  cliarge  as  given,  "  that 
the  finding  of  goods  stolen  from  the  burnt  house  in  the  pos- 
session of  the  prisoner,  would  not  be  proof  of  arson,  still,  it 
is  a  circumstance,  connected  with  other  evidence,  which  you 
may  consider  in  making  up  your  verdict." 

5.  There  was  no  error  in  the  charge  of  the  Court  to  the  jury 
in  relation  to  the  dwelling  house  being  occupied,  in  view  of 
the  evidence  in  the  record.  The  witness  Kussell  states  that 
he  occupied  the  house,  left  it  in  the  morning,  returned  same 
evening,  and  found  the  house  burnt  down;  his  wife  left  the 
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house  the  same  dsLj,  left  his  goods  and  some  money  in  the 
hoase;  there  was  no  one  in  the  house  at  the  time  it  was  burnt. 
Where  a  man,  or  a  man  and  his  family,  or  a  woman,  or  a  wo- 
man and  her  family,  are  liviqg  in  a  dwelling  house,  and  have 
tlieir  household  effects,  or  valuable  articles  in  such  dwelling 
house,  and  are  temporarily  absent  at  church,  or  on  a  visit  to  a 
neighbor,  or  on  business,  and  the  dwelling  house  is  burnt  dur- 
ing such  temporary  absence,  it  is  the  burning  of  an  occupied 
dwelling  house  within  the  meaning  of  the  statute,  although 
no  one  was  in  the  dwelling  house  at  the  time  it  was  burnt. 
The  object  of  the  statute  is  to  protect  the  home  of  the  occu- 
pants of  a  dwelling  house  and  their  property  therein,  from 
the  torch  of  the  incendiary,  and  it  is  none  the  less  their  home, 
their  dwelling  house,  because  temporarily  absent  therefrom. 

6.  In  the  case  of  Stallings  r«.  The  StcUey  47th  Georgia 
Reports^  572,  this  Court  held  that  it  was  the  duty  of  the 
Court  below  to  have  charged  the  jury,  where  a  defendant 
was  indicted  for  arson,  under  the  4311th  section  of  the 
Code,  that  they  could,  by  their  verdict,  if  they  saw  proper 
to  do  so,  recommend  that  the  defendant  be  punished  by  im- 
prisonment in  the  penitentiary  for  life,  and  if  they  had  so 
recommended,  then  it  would  have  been  the  duty  of  the  Court  to 
have  commuted  the  penalty  of  death,  in  accordance  with  such 
recommendation.  Th^  charge  of  the  Court  to  the  jury  in  this 
case,  is  not  fully  set  forth  in  the  record,  but  we  are  bound  to 
presume  that  the  Court  charged  the  law  correctly  in  relation 
to  that  point  in  the  case,  and  if  it  did,  the  verdict  is  an  illegal 
verdict.  If  the  jury  intended  by  recommending  the  prisoner 
to  the  mercy  of  the  Court  in  their  verdict,  that  the  penalty  of 
death  should  be  commuted  to  imprisonment  for  life  in  the 
penitentiary,  then  their  verdict  is  not  a  legal  verdict  for  that 
purpose,  and  the  Court  cannot  commute  the  punishment  under 
it.  The  verdict,  under  the  law,  if  they  did  not  intend  the  pun- 
ishment of  death  should  be  commuted,  should  have  been  a 
verdict  of  guilty  generally.  If  th^  jury  did  intend,  by  their 
verdict,  that  the  penalty  of  death  should  be  commuted  to  im- 
prisonment for  life  in  the  penitentiary,  then,  under  the  law, 


120  SUPREME  COURT  OF  GEORGIA. 

Bassej  vs.  Moses. 

they  should  have  so  reoommended.  The  iBoommendation  of 
the  prisoner  to  the  mercj  of  the  Court  did  not  authorize  the 
Court,  under  the  law,  to  commute  the  penalty  of  death.  The 
verdict,  therefore,  under  the  law  applicable  to  this  class  of  cases, 
in  which  the  penalty  of  death  may  be  commuted,  was  an  ille- 
gal verdict,  and  should  be  set  aside. 

Let  the  judgment  of  the  Court  below  be  revessed,  and  a 
new  trial  onie^. 


Nathaniel  J.  Bussey,  plaintiff  in  error,  vs.  Baphakl  J. 

MosEB,  defendant  in  error. 

Where  there  hna  been  a  jnry  trial  and  a  verdict,  and  the  evidence  is  con- 
flicting, it  is  for  the  jury  to  determine  upon  the  credit  to  be  given  to 
the  witnessee,  and  if  the  Judge  below,  in  the  exercise  6f  his  legal  dis* 
cretion,  refuses  a  new  trial,  there  is  no  legal  ground  for  the  interfer- 
ence of  this  Court  to  grant  a  new  trial. 

New  trial.    Before  Judge  Johnson.    Muscogee  Superior 
Court.    October  Term,  1872. 

Baphael  J.  Moses  bix>ught  complaint  against  Nathaniel  J. 
Bussey  for  $270  00,  with  interest  from  June  Ist,  1871.  He 
alleged,  in  his  declaration,  that  on  January  1st,  1869,  the  de- 
fendant being  the  holder  of  82,600  00  of  bills  of  the  Bank  of 
Columbus,  and  being  a  stockholder  in  said  bank,  and  it  being 
doubtful,  from  this  fact,  whether  he  could  secure  any  dividend 
on  said  bills,  authorized  the  plaintiff  to  make  a  compromise 
with  the  bill-holders  who  were  not  stockholders,  some  of 
whom  had  brought  suit  on  their  bills,  and  undertook  and 
promised  to  the  plaintiff  that  if  he  would  undertake  to  have 
all  suits  pending  against  said  bank  or  against  said  defendant, 
as  a  stockholder,  dismissed,  that  he  would  allow  to  the  plain* 
tiff,  as  compensation  for  his  services,  one*half  of  whatsoever 
sum  he,  the  said  defendant,  might  secure  as  a  dividend  on  said 
bills.    That  the  plaintiff  did  so  undertake^  and  was  suooessfid 
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in  achieving  the  result  desired^  by  which  said  defendant  se- 
cured the  sum  of  $520  00  on  said  bills,  yet  the  said  defendant 
has  refhaed  to  pay  to  plaintiff  the  compensation  promised|  as 
herein  set  forth. 

The  dedaration  was  subsequently  amended  by  the  addition 
of  a  qwnlutn  n^eruU  count. 

The  drfendant  pleaded  the  general  issue. 

The  plaintiff  introduced  the  following  testimony : 

Baphael  J.  MoeeSy  the  plaintifi^  sworn:  Plaintiff  filed  a  bill 
for  D.  F.  Wilcox,  assignee  of  the  Bank  of  Columbus,  against 
the  creditors  and  stockholders  of  said  bank,  asking  direction 
of  the  Court  in  the  distribution  of  the  assets*  A  decree  was 
rendered  in  the  Superior  Court  of  Muscogee  county,  under 
which  the  stockholders  who  held  bills  were  allowed  to  receive 
a  dividend  just  as  other  bill-holders.  This  decree  was  affirmed 
QQ  exceptions  taken,  in  this  particular,  in  the  Supreme  Court. 
Several  suits  for  large  amounts  were  brought  by  Peabody  & 
Brannon,  as  attorneys  against  the  stockholders,  one  of  the 
suits  being  for  $30,000  00.  These  suits  were  pending  when 
the  decree  was  made  on  the  bill  for  direction.  Plaintiff  de- 
termined to  effect  a  compromise  with  the  bill-holders,  but  be- 
ftre  doing  this  he  made  contracts  with  enough  of  the  stock- 
holders to  pay  him  for  his  labor.  The  defendant  had  been  a 
stoddiokLer  for  fifiy  shares,  and  had  sold  his  stock  in  1869  or 
1860,  but  had  not  advertised  the  fiict,  as  required  by  the  law, 
in  order  to  relieve  himself  from  liability.  The  amount  of 
bills  in  circulation  at  the  time  was  sufficient  to  make  each 
stoekholder  liable  for  $160  00  on  each  share  of  stock,  and  as 
defendant  held  Mty  shares  of  stock,  his  liability  was  $8,000  00. 
Plaintiff  met  defendant  at  Spear's  comer,  in  Columbus,  and 
told  him  what  he,  plaintiff,  intended  doing,  and  defendant  told 
him  to  go  ahead,  and  he  would  do  what  the  other  stockholders 
did;  saw  him  at  another  time  standing  on  the  steps  of  the 
old  Bank  of  Columbus  building,  and  then  said  he  would  give 
to  the  plaintiff  one-half  of  what  he  received  on  the  bills;  saw 
him  at  another  time  at  the  Eagle  and  Phoenix  Factory,  when 
a  fitorm  was  raging.  Mr.  Young  and  the  plaintiff  were  sit- 
Vol.  xltui.  9. 
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ting  on  a  bench  under  a  shed,  in  the  rear  of  the  office.     De- 
fendant came  up  and  asked  plaintiff  how  the  case  was  prch- 
greasing.    He  said,  as  he  left,  that  they  w&e  to  divide  what 
plaintiff  recovered  on  the  bills.    Plaintiff  made  arrangements 
with  several  of  the  stockholders,  and  when  he  had  secored 
enough  to  compensate  himself,  he  proceeded  to  effect  the  de- 
sired compromise.     Plaintiff  did  effect  a  settlement,  but  it  was 
after  much  trouf^le  and  expense;  had  to  pay  Mr.  Dougherty 
thirty-three  cents  in  the  dollar  on  the  bills  he  held  to  secure 
his  consent;  had  to  pay  fifty  cents  on  the  dollar  to  Mr.  Rus- 
sell to  secure  the  same  end.    By  the  compromise  decree  plain* 
tiff  obtained,  defendant  received  |520  00  on  his  bills.    He 
refused  to  pay  plaintiff  for  his  services.    Some  of  the  stock- 
holders paid  plaintiff  ten  cents,  and  some  -twelve  cents  on  the 
dollar,  of  their  bills;  made  no  contract  with  Captain  McAllis- 
ter, 88  plaintiff  knew  him  to  be  a  &ir  man,  and  wodld  do 
what  was  right;  knew  that  he  would  not  take  advantage  of 
plaintiff's  labor,  and  refiise  to  pay  ft>r  it;  charged  him  five 
per  cent  of  his  bills,  which  he  paid  without  complaint.    But 
plaintiff  was  not  willing  to  trust  the  defendant,  as  he  believed 
defendant  would  take  advantage  of  his  labors,  and  refiise  to 
pay  anyljiing  after  the  compromise  was  effected.    After  the 
defendant  had  received  the  money  on  his  bills,  plaintiff  had 
occasion  to  go  down  to  the  fectoiy  to  see  Mr.  Young,  and 
there  saw  the  defendant.    He  then  denied  that  he  had  ever 
made  any  contract  with  the  plaintiff.    Mr.  Young  did  not 
remember  the  conversation,  although  he  remembered  the  oc- 
casion of  the  storm,  and  plaintiff's  being  at  the  fectory.    Mr. 
Young  is  bard  of  hearing,  and  may  not  have  heard  the  ocm- 
versation  between  the  plaintiff  and  the  defendant. 

Plaintiff  introduced  testimony  to  show  that  his  services  to 
defendant  were  reasonably  worth  $600  00;  to  show  the  char- 
acter of  the  litigation  between  the  bill-holders  and  the  stock-^ 
holders  of  the  bank,  and  the  consent  decree  that  was  rendered. 
It  ftirther  appeared  that  the  defendant  had  only  $2,500  00  in 
bills,  and,  therefore,  received  fSOO  00. 

The  defendant  denied  that  he  h^ad  ever,  under  any  circum- 
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stances,  made  any  contract  with  plaintiff  in  reference  to  his 
said  bills,  or  that  he  had  ever  had  any  oonveraation  with  him 
on  the  sabject 

W.  H.  Young  .testified  that  he  remembered  one  occasion 
when  the  plaintiff  was  at  the  fitctory^  during  a  storm;  that 
plaintiff  and  the  defendant  were  talking  before  he  came  up ; 
that  he  did  not  hear  anything  said  about  the  employment 
of  plaintiff  by  the  defendant,  or  about  defendant's  giving  to 
him  one-half  of  the  bills;  that  plaintiff  and  defendant  had 
no  conversation  in  his  presence,  that  he  remembered,  which 
be  did  not  hear. 

The  defendant  also  introduced  the  record  of  the  bill  of  D. 
F.  Willoox,  assignee,  to  show  that  he  was  not  a  party  to  the 
same ;  also,  evidence  to  show  that  he  never  was  sued  as  a  stock- 
holder of  the  Bank  of  Columbus. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $250  00 ; 
whereupon,  the  defendant  moved  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  the  evidence.  The 
motion  was  overruled,  and  the  defendant  excepted, 

Peaboby  &  Brannon,  for  plaintiff  in  error. 
M.  H.  Blandford  ;  R.  J.  Moses,  for  defendant. 

McCay,  Judge. 

It  would  be  a  violation  of  the  oft;  repeated  rulings  of  this 
Court  to  reverse  the  judgment  of  the  Judge  of  the  Superior 
Court  in  this  case.  To  a  stranger,  who  does  not  know  the 
witnesses,  the  testimony  is  pretty  fairly  balanced.  And,  un- 
der the  mode  of  tiial  provided  by  law,  the  proper  tribunal  for 
*  deciding  as  tor  the  credibility  of  the  witnesses  has  passed  upon 
it,  and  we  have  no  power  to  alter  the  verdict. 

It  seems  almost  absurd  to  say  that  the  verdict  of  the  jury 
is  without  evidence.  Whether  the  verdict  ought  to  be  one 
way  or  the  other,  seems  to  turn  entirely  upon  the  weight 
given  by  the  jury  to  the  principal  witnesses.  Their  state- 
ments are  oontaradictory.    Both  of  them  are  interested  in  the 
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event  of  the  suit;  both,  indeedi  are  parties  to  the  suit.  If 
the  verdict  of  a  jary  is  to  be  s^  aside  because  the  Court  differs 
from  the  juiy  on  the  credit  to  be  given  to  the  witneeaes,  and 
this^  too^  when  the  witnesses  are  parties,  we  see  no  use  £v  a 
jury  trial  at  all.  There  must  be,  somewhere,  an  end  to  ocmh 
trpversy.  Our  law  has  provided  that,  on  questions  of  &ct, 
that  end  is  the  verdict  of  a  jniy.  True,  if  the  jury  Ixing  in 
a  verdict  displaying  that  it  is  not  based  upon  fiicts  and  testi- 
mony, the  Judge  of  the  Superior  Court  may  set  it  aside;  but 
for  a  mere  difference  of  opinion  as  to  the  credit  to  be  given  to 
this  man  or  that  man,  the  Judge  ought  not  to  interfisre. 
Especially  is  this  true  if  the  witnesses  be  neither  of  them 
attacked,  and  the  weight  to  be  given  to  each  is  to  depend  on 
the  mode  of  testifying  and  the  probability  of  the  account 
given  by  each  of  the  transaction.  For  a  difference  of  opinion 
between  the  Judge  and  the  jury  in  such  a  case,  it  is  not  in  the 
power  of  the  Court  to  interfere. 

To  make  out  a  case  for  our  jurisdiction,  the  juiy  must  not 
only  have  acted  with  passion,  under  a  mistake  of  law,  or  clear 
mistake  of  &ct,  but  the  Judge  must,  himself,  have  acted  with 
want  of  discretion. 

Judgment  affirmed. 


B.  J.  Masset,  trustee,  plaintiff  in  error,  vs.  Pms,  Cook  & 

Company,  defendants  in  error. 

The  brief  of  eridence,  when  brought  up  m  a  part  of  the  record,  though 
the  bill  of  exeeptioni,  certified  to  by  the  Jndge,  containa  the  assertion 
that  it  was  agreed  upon  by  coanseli  must  neyerthelessi^show  that  it  was 
approved  by  the  Court.    (R.) 

Practice  in  the  Supreme  Court    Brief  of  evidence.    Before 
the  Supreme  Court  of  Greorgia.    January  Term,  1873. 

When  this  case  was  called,  counsel  for  defendants  moved  to 
dismiss  the  writ  of  error,  on  the  ground  that  neither  the  bill 


ATLANTA,  JANUARY  TERM,  1873.        126 

■*■■  Ml  11  ^m  I  I  —  -  iw^  III!  —      Tib  ■ 

Clark  vs,  Lyon  ct  al, 

of  exceptions  nor  the  record  showed  that  the  evidence  had 
been  approved  by  the  Coart. 

The  bill  of  exceptions  recited,  that  "the  case  of  Pitts,  Cook 
&  Company  against  Robert  J.  Massey,  trustee  for  wife  and 
children,  being  an  action  of  assumpsit,  came  on  to  be  heard 
before  the  Honorable  John  L.  Hopkins,  one  of  the  Judges 
of  the  Superior  Courts  of  said  State,  presiding  in  said  Court, 
and  a  jury  impanneled  to  try  said  case.  The  plaintiff  intro- 
duced certain  evidence  which  was  agreed  upon  and  filed  ac- 
cording to  law,  on  the  motion  for  a  new  trial,  and  by  law, 
made  a  part  of  the  record  in  the  case,  to  which  leave  of  ref- 
erence is  hereby  prayed  as  often  as  may  be  necessary  in  the 
consideration  of  said  cause/'  The  certificate  to  the  bill  of 
exceptions  was  in  the  usual  fi)rm.  The  brief  of  evidence,  as 
contained  in  the  record,  had  no  agreement  th^eon,  or  appro- 
val by  the  Court. 

The  motion  was  sustained  and  the  case  dismissed. 

A.  W.  Hammojo)  &  Son,  for  the  motion. 
J.  T.  Pendleton,  contra. 


John  Clabk,  plaintiff  in  error,  vs.  Martha  A.  Lyon  et 

ai.,  defendants  in  error. 

1.  Serrice  of  the  bill  of  exceptions  by  counsel  for  plaiEtiff  in  error,  by 
mailing  the  same  addressed  to  the  attorneys  of  defendants,  is  insuffi- 
cient,    (R.) 

Z  Where  service  of  the  bill  of  exceptions  is  perfected  by  counsel  for 
plainliff  in  error,  sueh  service  must  be  authenticated  by  an  affidavit 
made  by  such  attorney  at  the  time  of  the  service,  and  attached  to  the 
bill  of  exceptions.     (R.) 

Motion  to  dismiss  writ  of  error.  Practice  in  Supreme 
Court.  Service.  Before  the  Supreme  Court.  January  Term, 
1873. 
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When  the  above  case  was  called^  counsel  for  defendants  in< 
error  moved  to  dismiss  the  writ  of  error^  upon  the  ground 
that  the  bill  of  exceptions  had  not  been  served  as  required  hj 
law.     The  only  evidence  of  service  was  the  following  entry: 

"GEORGIA— Henby  oountt. 

''I  have  this  day  served  a  copy  of  this  bill  of  exceptions 
on  Messrs.  Doyal  &  Nunnally,  attorneys  for  defendants  in 
error,  by  forwarding  the  same  to  them  by  due  course  of  mail, 
addressed  to  them  at  Griffin,  Georgia.  This  November  29th, 
1872. 

(Signed)  "S.  C.  McDaniel, 

"Attorney  for  plaintiff  in  error." 

Counsel  for  plaintiff  in  error  stated  that  Mr.  Doyal,  of 
the  firm  of  Doyal  &  Nunnally,  had  admitted  that  he  received 
the  copy  of  the  bill  of  exceptions  forwarded.  Upon  this 
basis  he  moved  to  amend  the  entry  by  stating  absolutely  that 
counsel  for  defendants  in  error  had  been  served.  The  Court 
refused  to  allow  the  amendment,  and  dismissed  the  writ  of 
error. 

Speeb  &  Stewart;  Doyal  &  Nunnally,  for  the 
motion. 

S.  C.  McDaniel;  J.  J.  Floyd,  contra. 


John  T.  Meador,  administrator,  plaintiff  in  error,  tw. 
Joseph  £.  Dent  et  al,,  defendants  in  error. 

There  haying  been  no  service  of  the  bill  of  exceptions,  as  required  by 
laWf  the  written  waiver  of  snob  senrice,  after  the  case  has  been  reached 
in  the  Sopreme  Court,  cannot  give  said  Court  jurisdiction  of  the  same. 

(R.) 

Practice  in  the  Supreme  Court.  Jurisdiction.  Waiver. 
Bill  of  exceptions.  Before  the  Supreme  Court.  Januaiy 
Term,  1873. 
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When  the  above  stated  case  was  called  in  the  Supreme 
Conrty  it  appeared  that  the  bQI  of  exceptions  had  reached 
this  Court  without  any  service  having  been  made  upon  the 
defendants  in  error ;  that  counsel  for  pbdntiff  in  enw  ihea 
secured  the  written  waiver  of  each  of  the  defendants  in  error 
of  such  service,  and  their  consent  that  the  case  be  tried  as  if 
service  had  been  regularly  perfected.  The  Oonit  hdd  that  it 
had  no  jurisdiction^  and  refused  to  hear  the  case. 

Wbioht  &  Dent,  for  plaintiff  in  error. 

No  appearance  for  defendants. 


J.  W.  AsMSTRONGy  administrator,  d  al.,  plaintiflb  in  error,  «t. 
John  B.  Lewis,  defendant  in  error. 

Where  an  injttiiction  was  reftised  by  the  Chancellor,  and  the  ease,  by  writ 
of  error,  was  carried  to  the  Supreme  Court  and  the  Judgment  rerersed, 
and  defendants  then  moTed  before  the  Chanoellor  to  dissolTe  the  in- 
janciion,  which  motion  was  overmledi  snch  decision  cannot  be  carried 
by  bill  of  exceptions  to  the  Snpreme  Court,  within  ten  days,  nnder  the 
Act  of  October  28th,  1870.    (R.) 

Injunction.  Practice  in  the  Supreme  Court  Before  the 
Supreme  Court.    January  Term^  1873. 

When  this  case  was  called,  counsel  for  defendants  moved  to 
dismiss  the  writ  of  error,  upon  the  ground  that  the  bill  of  ex- 
oq>tions  showed  the  following  fects :  That  on  August  27th, 
1872,  the  Chanoellor  had  refiised  an  injunction  on  the  bill 
presented  to  him  by  complainant;  that  this  decision  was  ear- 
by  writ  of  error,  to  the  July  term,  1872,  of  the  Supreme 
Court,  where  it  was  reversed;  that  on  March  Ist,  1873,  a 
motion  was  made  to  dissolve  said  injunction,  and  overruled 
by  the  Chancellor,  to  which  decision  a  bill  of  exceptions  was^ 
certified,  on  the  5th  day  of  the  same  month ;  that  this  is  the 
case  now  before  the  Court  for  consideration. 
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Upon  the  statement  by  the  Chief  Justice  that  it  was  the 
unanimous  opinion  of  the  Court  that  the  motion  should  be 
sustained^  counsel  for  plainti£&  in  error  withdrew  the  record. 

Joseph  Ahmstboko  ;  Yason  &  Davis,  for  plaintiffs  in 
error. 

W.  A.  Hawkins  ;  Poe,  Hall  &  Poe,  for  defendant 


Sandebs  W.  Lee,  plaintiff  in  error,  vb.  T.  M.  Clements, 

defendant  in  error. 

1.  Where  an  agent  and  overseer  sues  bis  employer  on  an  open  acconnt, 
for  his  services  rendered  as  snch,  it  is  competent  for  the  defendant  to 
prove  and  to  recoup  the  damages  sustained  by  him  in  consequence  of  the 
failure  of  the  plaintiff  to  enforce  the  provisions  of  the  contract  made 
by  him  as  the  agent  of  the  defendant,  with  the  freedmen.     (R.) 

2.  When  moneys  goods  or  supplies  are  furnished  by  the  owner  of  a  plan- 
tation to  his  agent  and  manager  thereof,  to  be  advanced  to  the  freed- 
men in  his  employ,  to  be  paid  for  at  the  end  of  the  year  out  of  their 
share  of  the  crop,  and  the  same  has  been  received  by  such  agent  or 
manager,  the  burden  of  proof  to  show  that  he  has  made  a  proper  ap- 
plication of  such  money,  goods  and  supplies  for  the  benefit  of  the 
owner,  is  upon  him,  but  the  more  especially  is  it  so  when  the  agent  and 
manager  is  specially  instructed  to  keep  a  regular  account  of  his  receipts 
and  disbursements,  as  in  this  case,  otherwise  the  owneiv  of  the  planta^ 
tion  cannot  make  a  &ir  and  just  settlement  with  his  laborers  at  the 
end  of  the  year.    (R.) 

8.  If  the  plaintiff  failed  and  neglected,  as  the  agent  and  manager  of  the 
defendant,  to  keep  a  regular  account  of  his  receipts  and  disbursements, 
when  he  was  specially  requested  to  do  so,  and  in  consequence  thereof 
the  defendant  has  been  damaged  by  such  negligence,  then  he  is  entitled 
to  recoup  such  damages,  and  have  the  same  deducted  from  the  plain- 
tiff's claim  for  his  services  as  such  agent  and  manager.     (R.) 

Principal  and  agent.  Overseer.  Damages.  Reooapment. 
Evidence.  Burden  of  proof.  Before  Judge  Hopkins. 
DeEalb  Superior  Court    March  Terni;  1872. 

For  the  fiicts  of  this  case^  see  the  decision. 
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L.  J.  Winn;  Gartrell  &  Stephens;  B.  H.  Hill  & 
Son,  for  plaintiff  in  error. 

Hill  &  Candler,  for  defendant 

Warner,  Chief  Justice. 

1.  The  plaintiff  brought  his  action  against  the  defendant 
on  an  open  aooount  for  services  rendered  as  an  agent  and  over- 
seer. The  defendant  pleaded  that  he  was  not  indebted  to  the 
plaintiff  anything,  but  that  the  plaintiff  was  indebted  to  him. 
There  was  a  good  deal  of  evidence  introduced  on  the  trial, 
and  the  evidence  of  the  plaintiff  and  defendant  wbb  distresB" 
ingly  conflicting,  as  is  generally  the  case  when  the  parties  to 
the  suit  testify  in  their  own  favor.  The  jury  found  a  verdict 
for  the  plaintiff  for  the  sum  of  $2,213  90.  A  motion  was 
made  for  a  new  trial  on  the  several  grounds  set  forth  in  the 
record,  which  was  overruled,  and  the  defendant  excepted. 
The  plaintiff  claimed,  in  one  of  the  items  of  his  account,  that 
the  defendant  was  indebted  to  him  the  sum  of  $1,221  00  for 
his  aervices  as  agent  in  getting  up  thirty-seven  whole  hands, 
and  superintending  the  same  on  his  plantation  for  the  year 
1869.  The  written  contract  made  between  the  defendant  and 
the  fireedmen,  by  the  plaintiff,  as  defendant's  agent,  specified 
that  the  defendant  was  to  furnish  the  land>  and  the  stock  nec- 
essaiy  to  cultivate  the  same,  and  the  fireedmen  to  have  one-half 
of  the  crop  made.  The  defendant  was  to  pay  the  fireedmen  a 
reasonable  compensation  for  all  rails  split  by  them,  but  they 
were  to  haul  the  rails  and  make  all  necessary  repairs  of  fences. 
The  freedmen  agreed  to  pay  all  advances  made  by  Lee,  either 
by  money,  clothing  or  provisions,  fi-om  first  proceeds  of  the 
crop,  and  to  cultivate  the  same  according  to  the  directions  of 
Le^)  or  his  authorized  agent,  and  to  obey,  promptly,  all  rea- 
sonable orders,  either  fix>m  said  Lee  or  his  authorised  ag«nt. 
On  the  trial  of  the  ease,  the  defendant  offered  to  prove  by  the 
defendant  and  one  Meadows,  that  the  defendant  had  been 
damaged  near  f  1,000  00  in  the  year  1869,  by  reason  of  the 
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failure  of  the  plaintiff  to  enforce  the  contract  made  with  the 
freedmen,  hy  the  defendant,  as  to  the  hauling  of  rails  and  re- 
pairing the  fences  on  the  plantation  in  charge  of  the  plaintiffy 
which  testimony  was  ruled  out  by  the  Court,  and  defendant 
excepted.  It  appears,  from  the  evidence  in  the  record,  that 
in  1869,  the  defendant  furnished  the  plaintiff  with  a  book, 
and  instructed  him,  as  his  agent  and  superintendent  of  his 
business  on  his  plantation,  to  keep  a  regular  aocoant  of  the 
receipts  and  disbursements  of  all  money,  clothing,  and  pro- 
visions furnished  for  the  freedmen  in  his  employ,  and  for  the 
use  of  the  plantation;  that  money,  clothing,  provisions  and 
other  articles,  were,  from  time  to  time,  forwarded  to  the  plain- 
tiff, as  his  agent  and  superintendent  as  aforesaid,  to  be  sold  bj 
him  to  the  hands  in  his  employ,  or  to  be  advanced  to  them* 
The  plaintiff  admits  the  receipt  of  most  of  the  money,  cloth- 
ing, provisions,  etc.,  but  stated,  on  his  examination  as  a  wit- 
ness, in  general  terms,  that  all  had  been  applied  for  the  benefit 
of  the  defendant.  When  the  defendant  went  to  his  planta- 
tion in  the  latter  part  of  the  year  1869,  to  settle  with  the 
freedmen,  he  demanded  of  the  plaintiff  his  book  of  accounts 
of  his  receipts  and  disbursements,  so  as  to  enable  him  to  settle 
with  them,  but  the  plaintiff  refused  to  produce  it,  whereby 
the  defendant  was  greatly  damaged  in  making  said  settlement, 
by  reason  of  the  plaintiff's  failure  and  n^lect  to  discharge 
his  duty  as  his  agent  in  that  respect  The  Court  charged  the 
jury,  in  relation  to  this  point,  ^Hhat  in  this  case  the  burden  of 
proof  is  on  the  defendant,  to  show  that  the  goods  and  money 
alleged  to  have  been  entrusted  to  the  plaintiff,  by  the  def^id- 
ant,  to  be  disposed  of  for  defendant's  use,  were  not  so  disposed 
of — the  presumption  of  law  being  that  the  goods  and  money 
were  disposed  of  according  to  the  directions  of  the  defendant, 
without  proof  to  the  contrary.  The  defendant  must  first  show, 
to  your  satisfaction,  the  loss  of  some  part  or  portion  of  the 
articles  or  money  alleged  to  have  hei&x  entrusted  to  the  plaink* 
ti£^  or  a  conversion  or  appropriation  of  said  articles,  or  a  part 
thereof,  by  the  plaintiff,  to  his  own  use,  or  the  defendant  can- 
not  recover  the  value  of  said  articles  or  money,  or  be  allowed 
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the  valae  thereof  as  a  setKtff,  if  any  such  articles  and  money 
is  shown  by  the  proof  to  have  been  so  received  by  the  plaintiff 
of  the  defendant/'  To  which  charge  the  defendant  excepts^ 
and  assigns  the  same  as  error.  In  our  judgment,  it  was  error 
in  ruling  out  the  evidence  of  the  defendant  and  Meadows,  as 
to  the  damage  sustained  by  defendant,  by  reason  of  the  fiulure 
of  the  plaintiff  to  enforce  the  contract  for  repairing  the  fences 
on  the  plantation  in  1869.  It  appears  from  the  evidence  in 
the  record,  that  the  fences  on  the  plantation  were  out  of  repair, 
and  for  the  purpose  of  having  the  same  put  in  order,  he  made 
a  very  liberal  contract  with  the  freedmen  as  to  their  share 
of  the  crop  to  be  made  on  the  place.  It  was  the  duty  of  the 
plaintiff,  as  the  agent  and  manager  of  the  defendant's  business, 
to  have  ordered  the  freedmen  to  split  the  rails  necessary  to 
repair  the  fences,  the  defendant  paying  them  a  reasonable  com* 
pensation  therefor,  to  have  had  the  same  hauled  and  the  fences 
repaired,  not  only  for  the  protection  of  the  crop  that  year,  but 
for  the  benefit  of  the  plantation.  The  contract  with  the  freed- 
men was  that  they  were  to  obey,  promptly,  all  reasonable  or- 
ders of  the  defendant,  or  his  authorized  agent.  If  the  plain- 
tiff, as  defendant's  agent,  had  ordered  the  freedmen  to  repair 
the  fences,  and  th^  had  refused  to  do  so,  then  the  defendant 
would  have  had  his  remedy  against  them  on  their  contract  for 
die  damages  sustained  by  him  in  consequence  of  such  refiisal. 
By  the  neglect  and  &ilure  of  the  plaintiff,  as  the  defendant's 
agent,  to  give  such  orders  to  the  fi-eedmen  for  the  repair  of  the 
fences  under  their  contract,  he  is  liable  to  the  defendant  for 
the  damages  sustained  by  him,  resulting  from  such  negligence, 
and  the  defendant  may  recoup  the  same,  and  have  the  proven 
amount  thereof  deducted  from  the  amount  claimed  by  him  for 
his  services  in  the  suit  instituted  by  him  against  the  defend- 
ant therefor. 

2.  It  was  also  error,  in  our  judgment,  for  the  Court  to 
charge  the  jury,  in  view  of  the  &cts  of  this  case,  that  the 
burden  of  proof  was  on  the  defendant  to  show  that  the  goods 
and  money  were  not  disposed  of  according  to  the  directions 
of  the  defendant,  without  proof  to  the  contrary.    The  evi- 
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dence  in  the  record  is  that  the  defendant  resided  in  a  distant 
county  from  that  in  which  his  plantation  was  located,  that  he 
had  given  special  instructions  to  the  plaintiff,  as  his  agent  and 
manager  of  his  plantation,  to  keep  a  r^nlar  account  of  all 
receipts  and  disbursements,  and  furnished  him  with  a  book 
for  that  purpose ;  that  money,  clothing  and  provisions  were 
sent  to  him  from  time  to  time,  to  be  sold  to  and  advanced  to 
the  freedmen  in  his  employ.  We  are  of  the  opinion,  as  a 
general  rule,  that  where  money,  goods  or  supplies  are  for* 
warded  by  the  owner  of  a  plantation  to  his  agent  and  mana- 
ger thereof,  to  be  advanced  to  the  freedmen  in  his  employ,  to 
be  paid  for  at  the  end  of  the  year  out  of  their  share  of  the 
crop,  and  the  same  has  been  received  by  such  agent  and  man- 
ager, the  burden  of  proof  to  show  that  he  has  made  a  proper 
application  of  such  money,  goods  and  supplies  for  the  benefit 
of  the  owner,  is  upon  him,  but  the  more  especially  is  it  so 
when  the  agent  and  manager  is  spedaUy  instructed  to  keep  a 
regular  account  of  his  receipts  and  disbursements,  as  in  this 
case,  otherwise,  the  owner  of  the  plantation  cannot  make  a 
fiiir  and  just  settlement  with  his  laborers  at  the  end  of  the 
year. 

3.  If  the  plaintiff  in  this  case  failed  and  neglected  as  the 
ascent  and  manager  of  the  defendant,  to  keep  a  r^ular  account 
ofhi,  ,«eipZd  di.b.»»»,,t.,  ;h»  J  ™  apecilly  »- 
structed  to  do  so,  and  in  consequence  thereof  the  defendant 
has  been  damaged  by  such  negligence,  then  he  is  entitled  to 
recoup  such  damages  and  have  the  same  deducted  from  the 
plaintiff's  claim  for  his  services  as  such  agent  and  manager. 
.    Let  the  judgment  of  the  Court  below  be  reversed. 


ATLANTA,  JANUARY  TERM,  1873.        133 

The  President,  etc. ,  of  the  Town  of  Dawson  vs,  Kuttner. 

The  Pbesident  and  Councilmen  of  the  Town  op  Daw- 
son, plaintiff  in  error,  vs.  Edward  Kuttner,  defendant 
in  error. 

Where  the  authorities  of  a  town  destroy  a  house  to  prevent  the  spread  of 
a  fire,  and  in  so  doing  cause  the  destruction  of  personal  effects  in  said 
honse,  which  would  not  otherwise  haye  heen  destroyed,  the  town  is 
liable  to  the  owner  of  the  goods  for  the  damages,  even  though  the 
owner  of  the  goods  is  only  a  tenant  in  the  house.  The  verdict  in  this 
case  is  not  illegal,  as  contrary  to  the  testimony. 

Eminent  domain.  New  trial.  Before  Judge  Harrell. 
Terrell  Superior  Court.    June  Term,  1872. 

Edward  Kuttner  brought  case  against  the  President  and 
Councilmen  of  the  town  of  Dawson,  and  alleged  that  defend- 
ant had  injured  him  in  the  sum  of  $1,190  00,  in  this:  that 
on  the  night  of  February  22d,  1871,  a  fire  broke  out  in  the 
town  of  Dawson,  at  from  seventy-five  to  one  hundred  yards 
from  the  store  occupied  by  the  plaintiff;  that  defendant,  before 
it  became  necessary  to  arrest  the  progress  of  the  flames,  by  its 
agents,  tore  down  the  plaintiff's  house,  thereby  preventing 
him  from  removing  his  stock  of  goods,  damaging  him  to  the 
amount  above  stated. 

The  defendant  pleaded  the  general  issue. 

The  following  evidence  was  introduced : 

Edward  Kuttner,  the  plaintiff,  testified  as  follows :  On  the 
night  of  February  22d,  1871,  a  fire  broke  out  in  the  hotel  in 
the  town  of  Dawson,  some  fifly  or  seventy-five  yards  from  the 
store-house  of  plaintiff.  Plaintiff  commenced  moving  his 
goods,  when  N.  C.  Greer,  one  of  the  Town  Council,  and  act- 
ing as  Mayor,  told  him  to  stop,  as  they  were  about  to  tear 
down  his  house.  The  amount  claimed  in  the  declaration  is 
only  about  fifly  per  cent,  of  his  losses.  Plaintiff  was  pre- 
vented from  removing  his  goods  by  the  tearing  down  of  his 
house  by  the  people,  under  the  authority  of  the  defendant. 
The  goods,  were  burnt  up.  Plaintiff  did  not  tell  Mr.  Atkin- 
son that  he  had  removed  all  of  his  goods  of  any  value  before 
the  house  was  torn  down ;  did  not  tell  him  that  the  boxes  left 
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in  the  house  were  empty,  and  that  the  crockery  left  was  of 
very  little  value.  There  was  no  insurance  on  the  goods. 
Plaintiff  begged  Mr.  Greer  not  to  allow  his  house  to  be  torn 
down.  The  work  of  tearing  the  house  down  rendered  it  un- 
safe to  go  near. 

EVIDENCE  FOR  THE  DEFENDANT. 

Henry  Atkinson  testified  as  follows :  On  approaching  plain- 
tiff^s  store  on  the  night  of  the  fire,  witness  discovered  some 
boys  pulling  off  the  weather-boards ;  witness  stopped  them, 
saying,  plaintiff  must  have  time  to  remove  his  goods;  then 
went  to  the  door  of  the  store,  but  could  not  get  in,  it  being  so 
crowded  with  men  bringing  out  goods ;  after  the  door  was 
cleared,  witness  went  m  and  told  plaintiff  that  he  would  have 
ample  time  to  remove  his  goods ;  after  the  lapse  of  some  fif- 
teen or  twenty  minutes,  witness  returned  and  found  no  one  at 
work ;  saw  plaintiff  standing  inside  the  store  alone ;  asked  him 
if  he  had  removed  all  of  his  goods ;  he  replied,  "  I  think  I 
have  got  all  out  of  any  value }"  seeing  some  boxes,  witness 
asked  him  what  was  in  them ;  he  replied,  ^'  they  are  all  empty/' 
witness  feeling  something  soft  under  his  feet,  which  he  thought 
might  be  matting  or  bagging,  asked  him  what  it  was ;  he  re- 
plied, ''  it  might  be  some  old  corn  sacks ;"  witness  then  turned 
to  go  out  of  the  house,  saying  to  the  plaintiff,  that  if  he  was 
ready,  they  would  proceed  to  tear  down  the  house;  before 
leaving  the  house,  witness  told  him  that  there  were  some 
pieces  of  crockery  on  the  shelves ;  he  replied,  "  what  remains 
is  of  very  little  value."  '  The  work  of  removing  had  stopped 
when  witness  went  into  the  store,  because  there  were  no  goods 
left.  The  building  was  just  as  safe  when  the  posts  were  oat 
as  any  other  building. 

N.  C.  Greer  testified  as  follows:  Witness  did  not  tell  or 
order  Mn  Kuttner  to  stop  removing  his  goods  because  they 
were  going  to  tear  down  his  house.  Witness  was  not  acting 
(HI  that  night  as  Mayor ;  Dr.  Farnum  was  Mayor,  and  witness 
thinks  he  was  in  town,  representing  himself.  Told  plaintiff 
that  he  had  plenty  of  time  to  remove  his  goods.     The  fire 
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was  in  the  house  next  to  plaintiff's  before  his  was  palled  down. 
Plaintiff  requested  witness  to  stop  them  from  pulling  down 
his  honse.  Witness  gave  no  orders  to  Mr.  Cozart  on  that 
night.  Witness  acted  as  President  of  the  Council  in  the  ab- 
sence of  Dr.  Farnum. 

William  R.  Cozart  testified  as  follows:  Witness  was  acting 
as  marshal  on  the  night  of  the  fire;  was  about  plaintiff's  store 
after  a  portion  of  the  weather-boards  were  removed;  saw 
some  crockery  and  pot  ware  on  that  side  of  the  house,  but 
cannot  state  its  value;  the  house  was  pulled  down,  and  this 
was  necessary  to  save  the  remainder  of  the  town  above  his 
store;  during  the  first  part  of  the  fire  witness  was  engaged 
elsewhere  under  the  direction  of  Mr.  Greer,  taking  care  of 
goods,  placing  guards  over  them,  etc.  Mr.  Greer  acted  as 
President  of  the  Council  in  the  absence  of  Dr.  Farnum. 

H.  S.  Lee  testified  as  follows :  Witness'  brother  was  keeping 
store  in  the  house  just  below  plaintiff's;  witness  assisted  his 
brother  in  removing  his  goods ;  all  the  goods  were  removed 
to  a  place  of  safety  before  any  attempt  was  made  at  tearing 
down  plaintiff's  house;  all  the  goods  below  plaintiff's  were 
saved;  plaintiff  had  a  large  stock  of  goods  in  bis  house,  and 
the  day  after  the  fire  when  he  placed  his  goods  in  another 
store,  be  still  had  a  large  stock. 

James  £.  Lee  testified  as  follows:  When  witness  arrived 
at  plaintiff's  store  on  the  night  of  the  fire,  he  commenced 
removing  goods,  but  soon  quit  to  assist  in  tearing  down  the 
house.  The  reason  that  he  did  this  was  because  he  thought 
he  could  do  more  good  tearing  down  the  house  than  in  re- 
moving the  goods;  plaintiff  had  some  goods  burned;  cannot 
fiay  how  many. 

REBUTTAL. 

The  plaintiff,  reintrodnced,  testified  as  follows:  In  plain- 
tiff's conversation  with  Mr  Atkinson  about  the  removal  of 
his  goods,  he  had  reference  to  tbe  goods  damaged  by  pulling 
off  the  weather-boarding  of  his  house,  preparatory  to  cutting 
Hdown. 

The  jury  returned  a  verdict  for  the  plaintifiP  for  $600  00. 
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The  defendant  moved  in  arrest  of  jadgment^  because  the« 
declaration  fiuled  to  show  any  liabilily  on  the  part  of  defend- 
ant, and  for  a  new  trial,  because  the  verdict  was  contrary  to 
the  evidence. 

Both  motions  were  overruled,  and  the  defendant  excited 
upon  each  of  the  grounds  aforesaid. 

F.  M.  Harper,  by  Clark  &  Gross,  for  plaintiff  in  error. 

WoOTEN  &  HoYLE,  for  defendant. 

McCay,  Judge. 

The  Bevised  Code,  section  2200,  says :  '^ Analogous  to  the 
right  of  eminent  domain,  is  the  power,  from  neoessify,  vested 
in  corporate  authorities  of  cities  and  towns  and  counties  to 
interfere  with,  and  some  times  to  destroy,  the  private  property 
of  the  dtLeens  for  the  public  good,  such  as  the  destruction  of 
houses  to  prevent  the  spread  of  a  conflagration,  or  the  taking 
possession  of  buildings  to  prevent  the  spread  of  contagious 
diseases.  In  all  such  cases,  any  damages  accruing  to  the  owner 
firom  such  acts,  and  which  would  not  otherwise  have  been  sus- 
tained, must  be  paid  by  such  corporation.'' 

It  is  argued  that  a  corporation  is  only  liable  for  houses  and 
buildings  it  may  destroy,  under  this  section  of  the  Code,  and 
that  damages  are  not  recoverable  for  personal  property,  whether 
in  the  house  or  not,  and  that  none  but  the  owner  of  the  house 
can  sue.  But  we  think  this  is  not  a  &ir  criticism  upon  the 
language  used,  and  would,  if  adopted,  be  not  only  unjust  to 
the  citizen  whose  property  is  destroyed,  but  would  be  a  limi- 
tation on  the  power  of  a  town,  city  or  county,  often  seriously 
hurtful.  Suppose  a  fire  is  about  to  reach  a  board-yard,  or  a 
lot  of  loosely  packed  cotton,  or  a  quantity  of  any  other  com- 
bustible material,  classed  as  personal  property,  must  the  flames 
be  permitted  to  go  on  because  the  public  dare  not  treat  this 
trumpery  stuff  as  it  might  a  man's  house — his  castle — ^the 
home  of  his  family  ? 

The  law  is  broad  enough  to  cover  any  kind  of  properfy, 


ATLANTA,  JANUARY  TERM,  1873.        137 


The  State  of  Georgia,  etc.,  vs,  Frazier. 


pecBonal  or  real.  The  first  words  used  are,  "  the  private  prop- 
erty of  the  citizen."  This  is  very  comprehensive  language. 
Section  5  of  the  Code  says,  '^  property  "  means,  in  the  Code, 
*'  real  or  personal  property.'^  The  after  language,  in  which 
the  more  limited  words,  as  houses  and  buildings,  are  used, 
merely  gives  iiistancea.  The  words  are,  '^  such  as  houses,"  etc 
So,  too,  the  me  of  the  word  ^^  owner  "  has  plain  reference  to 
the  owner  of  the  property  damaged. 

We  shall  not  undertake  to  go  over  this  evidence  and  weigh 
it  The  jury  of  the  vicinage  has  done  that,  and  the  Judge 
has  refused  to  interfere  with  it,  nor  will  we.  The  evidence  is 
conflicting,  and  in  such  cases  we  have  neither  the  wish  nor  the 
right  to  interfere. 

Judgment  affirmed. 


Thb  8tatb  of  Gsoroia,  ex  rd.  Jahbs  M.  Lei^nabd,  plain- 
tiff in  error,  tw.  JoHir  A.  Frazieb,  defendant  in  error. 

1.  Section  918,  Revised  Code,  autboming  the  GoTernor  to  vacate  the 
commissioa  of  defaulting  tax  collectors,  is  not  ** inconsistent  with" 
Article  IX.  of  the  CoDstitution,  which  provides  that  county  officers 
"shall  be  removable,  on  conviction,  for  malpractice  in  office,  or  on  the 
address  oi  two* thirds  of  the  Senate,''  no  as  to  be  annulled  by  said  Ar- 
ticle, or  by  section  8,  Article  XI.,  of  the  Constitution. 

2.  Article  11.,  section  4,  of  the  Constitution  provides,  that ''  no  holder 
of  any  public  moneys  shall  be  eligible,''  etc.,  and  section  120,  Revised 
Code,  makes  the  failure  or  refusal  by  all  holders  or  receivers  of  public 
money  of  the  State  to  aoconat  for  or  pay  over  the  same,  after  reasona* 
ble  opportunity,  *^  a  sufficient  reason  for  vacating  any  office  held  by 
such  person."  Section  918  of  the  Code  provides,  that  the  Governor 
may  so  vacate  a  commission  in  case  of  a  defaulting  tax  collector. 

QwviaTTwido,  Information.  Officer.  Tax  collector.  Be- 
fore Jndge  Johnson.  Muscogee  Superior  Court.  November 
Term,  1872. 

Lennard  petitioned  the  Judge  of  the  Superior  Court  of 
Moacogee  county  for  leave  to  file  an  information  in  the  name 

VOU  XLVJII.  10. 
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of  the  State,  in  the  nature  of  a  quo  warrantOy  calling  upon 
Frazier  to  show  by  what  authority  he  was  exercising  the  duties 
of  the  office  of  tax  collector  of  said  county,  and  why  he  should 
not  be  removed  therefrom,  etc. 

The  petitioner  alleged  that  he  was  eligible  to  the  office  of 
tax  collector  of  said  county,  to  which  he  had  been  elected  for 
the  term  of  two  years,  at  an  election  held  on  the  20th,  21st 
and  22d  of  December,  1870 ;  that  he  was  duly  commissioned 
by  the  Grovemor  of  the  State,  and  that  his  term  of  office  has 
not  yet  expired.  That  Frazier  is  discharging  the  duties  of 
said  office  and  receiving  the  emoluments. 

Leave  was  granted  in  accordance  with  the  prayer  of  the 
petition,  and  the  information  was  filed  by  the  Solicitor  Gren- 
eral  of  the  Chattahoochee  Circuit. 

The  answer  of  Frazier  admitted  the  facts  stated  in  the  in- 
formation, but  alleged  that  relate,  during  the  year  1871,  as 
tax  collector,  collected  the  State  taxes  in  Muscogee  county, 
but  fiiiled  to  pay  over  the  same  promptly  to  the  Comptroller 
General,  and  failed  to  pay. them  into  the  Slate  Treasury  by 
December  20th,  1871,  although  said  fund  was  frequently  de- 
manded of  him;  that  on  September  12th,  1872,  relator  was  a 
defaulter  to  the  State  in  the  sum  of  $8,295  13;  that  the  Grov- 
ernor  of  the  State  of  Georgia,  on  the  day  last  aforesaid,  by 
virtue  of  the  authority  veeted  in  him  by  section  918  of  the 
Code,  did  vacate  the  commission  of  relator;  that  on  Septem- 
ber 16th,  1872,  respondent  was  appointed  tax  collector  of  said 
county,  by  Francis  M.  Brooks,  the  Ordinary,  to  fill  the  va- 
cancy caused  by  the  removal  of  relator;  that  respondent  gave 
the  required  bond,  and  on  September  18th,  1872,  was  duly 
commissioned  by  the  Governor;  that  he  has  been,  since  the 
day  last  aforesaid,  discharging  the  duties  of  the  office,  and  re- 
ceiving the  emoluments  under  and  by  virtue  of  the  appointr 
ment  and  commission  aforesaid. 

To  the  answer  were  attached,  as  exhibits,  the  Executive  or- 
der vacating  the  commission  of  Leunard,  and  the  order  of 
the  Ordinary  appointing  respondent.    The  commission  of  the 
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Governor,  under  which  respondent  was  acting,  was  produced 
in  Court 

Relator  traversed  that  portion  of  the  answer  which  alleged 
that  he  was  a  de&ulter«  Respondent  demurred  to  the  trav- 
erse.   The  demurrer  was  sustained,  and  relator  excepted. 

After  argument  had,  the  information  was  dismissed,  and 
relator  excepted. 

R.  J.  M06ES ;  M.  H.  Blandfobd  ;  C aby  J.  Thornton, 
by  Z.  D.  Harrison,  for  plaintifl*  in  error. 

Peabody  &  Brannon,  for  defendant 

Trippe,  Judge. 

The  collection  and  protection  of  the  revenue  of  the  State 
is  of  such  paramount  interest,  that  the  most  stringent  pro- 
visions for  that  purpose  are  to  be  found  both  in  the  Con8ti<- 
tution  and  the  Code.  No  tax  paver  can  contest,  hj  litigation 
before  the  Courts,  the  amount  assessed  against  him  as  due  the 
State.  The  State  cannot  permit  the  receipt  of  its  revenue  to 
be  delayed,  by  becoming  a  litigant  in  the  Courts,  and  hence 
provided  in  s^tion  3618  of  the  Code:  ''No  replevin  shall  lie, 
nor  any  judicial  interference  be  had  in  any  levy  or  distress  for 
taxes  under  the  provisions  of  this  Cbde,'^  etc. 

The  Constitution,  Article  II,,  Par.  4,  says:  "No  person 
who  is  the  holder  of  any  public  moneys  shall  be  eligible  to 
any  office,  in  this  Stale,  until  the  same  is  accounted  for  and 
paid  into  the  treasury.''  SecUon  129  of  the  Code  prescribes 
that,  ''all  public  ofSoers  shall  swear  that  he  is  not  the  holder 
of  any  public  money  due  this  State  Unaccounted  for.''  Sec^ 
tion  120  is :  "  The  following  persons  are  held  and  deemed  indi- 
gible  to  hold  any  civil  office  in  this  State,  and  the  existence  of 
either  of  the  following  state  of  ftcts  is  a  sufficient  reason  for 
vacating  any  office  held  by  such  person.  *  '^  All  hoklers  or  re- 
ceivers of  public  money  of  this  State,  or  any  county  thereof, 
who  kave  refused  when  called  upon,  or  &iled  after  reasonable 
opportunity,  to  account  for  and  pay  over  the  same  to  the 
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proper  officer."  Section  918  provides  that,  *' the  Governor 
may  vacate  the  commissions  of  de&ulting  tax  collectors,  or  of 
tax  receivers,  &iling  or  refusing  to  do  their  dntyy  and  in  such 
event  the  vacancy  shall  be  filled  in  the  manner  prescribed  for 
other  vacancies." 

These  provisions  demonstrate  what  strong  guards  and  means 
for  summary  protection  both  the  organic  and  statute  law  throw 
around  the  public  money.  The  running  of  the  State  machin- 
ery is  so  intimately  connected  with  its  treasury,  and  may  be 
said  to  be  so  dependent  upon  it,  and  is  of  such  transoendant 
importance  to  the  citizens  and  the  public,  that  it  cannot  be 
subjected  to  the  ordinary  rules  governing  in  other  cases. 
Though  great  power  is  given  to  the  Governor  in  the  case 
of  tax  collectors  and  tax  receivers,  public  policy  and  public 
necessity  require  it.  Unless  summary  power  and  a  speedy 
remedy  be  lodged  somewhere,  great  danger  may  eoane — a  dan- 
ger greater  to  the  State  than  a  possible  wrong  that  may  be 
done  by  mistake,  or  otherwise,  to  the  officer. 

It  is  oontended  that  Article  IX.  of  the  Constitution',  which 
says  that  county  officers  ^'  shall  he  removable,  on  conviction, 
for  malpractice  in  office,  or  on  the  address  of  two^thirds  of 
the  Senate,"  is  inconsistent  with  section  918  of  the  Code,  and 
consequently  that  section  is^brogated  by  Article  II.,  Par.  3, 
of  the  Constitution.  But  is  there  any  conflict  between  these 
two  provisions?  The  intention  of  the  Constitution  is  to  pro* 
vide  for  the  removal,  as  a  penalty,  to  have  a  judgment  pro- 
nounced by  the  Court  or  the  Senate  which  shall  operate  as  a 
removal,  as  a  throwing  out  of  offiee,  by  virtue  of  that  sentence. 
But  in  the  case  of  a  defiiulting  tax  collector,  one  who  'holds 
public  money  unaccounted  for,  and  who,  by  the  Constitution 
and  the  law,  is  ineligible  to  take  or  to  hold  office,  the  law  is 
not  that  the  Governor  shall  remove,  but,  on  account  of  that 
status  of  ineli^bility,  shall  declare  the  office  vacant,  and  that 
some  otae  shall  be  put  in  who  is  constitutionally  competent. 
It  may  be  asked,  who  is  to  determine  the  de&ult?  This  is 
provided  for.  There  is  an  officer  from  whose  decision  on  this 
there  can  be  no  appeal — at  least,  no  appeal  to  any  legal  rem- 
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edy.  When  the  Comptroller  General  so  pronounces  and  issues 
an  execution  against  a  tax  collector,  by  judgment  of  law, 
which  he  is  not  allowed  to  deny,  he  is  in  default,  and  is 
presumed  to  be  a  holder  of  public  money  unaccounted  for, 
and,  by  judgment  of  law,  is  in  a  condition  of  constitutional 
disability  to  continue  in  office.  The  Grovernor  has,  in  fact,  no 
option  bnt  to  pro^ride  the  State  another  officer  who  is,  by  the 
law,  competent  to  serve.  It  is,  pro  hao  vice,  as  if  the  party 
was  dead,  or  had  removed  beyond  the  limits  of  the  State.  Of 
course,  it  is  not  intended  that  such  an  officer,  in  case  of  a 
criminal  prosecution  for  his  default,  is  denied  the  right  to  con- 
test the  action  of  the  Comptroller  (General.  There,  all  the 
rules  obtaining  in  criminal  cases  would  apply,  but  all  the  con- 
sequences as  to  an  absolute  right  to  recover  the  money  and  to 
vacate  his  commission  would  attach. 

But  further,  conceding  that  the  vacating  the  commission 
of  the  officer  and  removal  from  office,  are  in  law  equivalent, 
why  may  not  the  means  provided  by  the  statute  and  by  the 
Constitution  be  said  to  be  cunjulative  remedies  or  provisions 
for  the  protection  of  the  public  funds?  We  have  seen  how 
&r  these  provisions  go,  outside  of  that  granting  this  power  to 
the  Grovemor.  If  one  is  a  holder  of  public  money,  unac- 
counted for,  he  shall  not  have  office.  Before  he  can  take 
office  he  must  swear  that  he  is  not  such  holder.  If  he  becomes 
such  whilst  in  office,  he  shall  be  removed.  And  if  he  holds 
an  office  so  highly  important  in  its  relations  to  the  public 
revenae  as  that  of  tax  collector,  is  it  not  a  wise  provision  for  the 
State  to  be  protected  against  delay  in  the  removal  of  one  in 
de&ult,  by  an  appeal  to  the  Courts  or  awaiting  a  session  of 
the  General  Assembly?  This  seems  to  be  the  spirit  and 
porpose  of  all  the  provisions  on  this  subject. 

Judgment  affirmed. 
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John  L.  Dixon,  administrator,  etal.j  plaintiff  in  error,  vs^ 
Lewis  H.  Edwards,  defendant  in  error. 

L  Where  the  defendant  is  secarity  npon  a  note,  and  is  the  administrator 
of  the  maker,  and  is  sued  in  both  characters,  the  plaintiff  is  an  incom- 
petent witness.     (B.) 

2.  Where  the  defense  set  op  to  a  suit  on  the  notet  is  that  the  money  for 
which  said  note  was  given,  was  borrowed  for  the  illegal  purpose  of 
aiding  and  encoaraging  the  rebellion,  it  is  competent  for  defendant  to 
prove  a  conversation  between  himself  and  plaintiff,  in  which  defendant 
stated  to  him  that  he  knew  the  money  was  borrowed  for  the  purpose  of 
aiding  and  enconraging  the  rebellion,  and  that  he  (plaintiff)  did  not 
deny  this  allegation.     (R.) 

8.  Where  a  part  of  a  conversation  is  placed  in  evidence,  the  whole  is 
admissible.     (R. ) 

4.  Where  an  administrator  is  sued  as  such,  and  as  security  upon  the 
note  made  by  his  intestate,  the  statements  made  to  him  by  his  intestate 
in  reference  to  the  matter  in  controversy  are  inadmissible.    (R.) 

Witness.  Consideration.  Rebellion.  Evidence.  Admis- 
sion. Before  Judge  Wright.  Meriwether  Superior  Court- 
August  Term,  1872. 

Lewis  H.  Edwards  brought  complaint  against  John  L. 
Dixon,  as  administrator  upon  the  estate  of  Greorge  A.  Hall, 
as  principal,  and  said  John  L.  Dixon,  as  security,  on  a  prom- 
isory  note,  dated  August  29th,  1861,  due  one  day  after  date, 
for  $200  00,  payable  to  the  plaintiff  or  bearer.  The  defend- 
ant pleaded  the  general  issue;  that  he  tendered  to  the  plaintiff, 
in  the  summer  of  1862,  the  principal  and  interest  due  upon 
said  note,  (whether  Confederate  money  or  not  does  not  ap- 
pear) and  he  declined  to  receive  it,  stating  that  he  had  no  need 
of  the  money,  and  he  would  not  charge  defendant  any  interest 
until  he  demanded  a  settlement;  that  the  money  for  which 
said  note  was  given  was  borrowed  from  the  plaintiff,  with  his 
knowledge,  for  the  purpose  of  aiding  and  encouraging  the 
rebellion. 

The  plaintiff  introduced  the  note  in  evidence,  and  then 
proposed  to  prove  facts,  by  himself,  tending  to  show  that  the 
money  borrowed  was  not  used  for  the  purpose  of  aiding  and 
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enooaragiDg  the  rebellion.  The  defendant  objected  to  the 
plaintiff's  testifying^  upon  the  ground  that  the  other  party  to 
the  contract  was  dead.  The  objection  was  overruled,  and 
defendant  excepted. 

Plaintiff  testified  and  closed. 

Defendant  proposed  to  prove,  by  himself  and  John  W. 
Park,  Esq.,  that  in  the  &11  of  1862,  he  tendered  to  the 
plaintiff  the  money  due  on  the  note,  and  he  declined  to  re- 
ceive it;  that  defendant  again,  on  the  same  day,  went  to  see 
plaintiff,  in  company  with  John  W.  Park,  Esq.,  and  tendered 
him  the  amount  of  the  money  due  upon  the  note,  and  insisted 
upon  his  receiving  it,  telling  him  that  Colonel  Hall  had  lost 
his  life  in  defense  of  the  country,  and  their  common  property ; 
that  plaintiff  knew  thd  money  was  borrowed  to  enable  said 
Hall  to  buy  a  horse  and  military  equipments  for  the  service 
of  the  Confederate  States;  that  the  horse  and  Hall  were  both 
killed,  defending  plaintiff's  and  witness'  property;  that  neither 
witness  nor  Hall  had  received  any  benefit  from  the  money; 
that  he  (defendant)  thought  that  he  (plaintiff)  ought  to  take 
it;  that  Edwards  never  denied  the  purpose  for  which  the 
money  was  borrowed,  but  stated  that  he  did  not  then  need  it; 
that  Hall  had  promised,  certainly,  to  pay  the  money  at  Christ- 
mas, 1861,  and  as  it  was  not  paid  then,  he  did  not  now  want  it; 
that  defendant  could  keep  the  money  without  interest  until 
the  war  was  over;  that  he  could  not  use  the  money;  that  i^ 
the  war  was  successful,  defendant  could  pay  him  just  what 
Hall  borrowed,  and  if  it  proved  a  &ilure  he  would  not  require 
him  to  pay  anything. 

Upon  objection  made  to  said  testimony,  the  same  was  exclu- 
ded, and  defendant  excepted. 

The  defendant  proposed  to  prove,  by  his  own  testimony, 
that  in  the  fall  of  1865,  after  the  conclusion  of  the  war,  he 
tendered  to  the  plaintiff  in  greenbacks  the  face  of  the  note, 
with  interest  to  the  time  of  a  tender  made  in  March,  1863, 
and  with  interest  from  the  close  of  the  war  to  the  time  of  the 
tender  in  the  &11  of  1865 ;  also,  that  he  tendered  to  the  plain- 
tiff the  full  amount  of  the  verdict  rendered  by  the  petit  jury. 
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upon  the  first  trial  (the  principal  of  the  note,  with  interest  to 
March  Ist,  1863,)  immediately  after  it  was  renda^;  that 
both  of  these  tenders  were  refused. 

Upon  objection  made,  this  evidence  was  excluded,  and  the 
defendant  excepted. 

The  defendant  further  proposed  to  prove,  by  his  own  evi- 
'dence,  that  at  the  time  the  money  was  borrowed.  Hall  was  the 
captain  of  a  military  company  in  the  service  of  the  Confed- 
erate States;  that  said  company  was,  at  that  time,  encamped 
in  the  county  of  Meriwether,  and  Hall  wished  to  borrow  this 
money  to  buy  him  a  horse,  sword  and  uniform,  to  be  used  as 
a  soldier  in  the  service  of  the  Confederate  States;  that  Hall 
told  defendant  that  he  could  borrow  the  money  from  the  plain- 
tiff with  his  name,  and  that  defendant,  under  this  state  of  cir- 
cumstances, signed  the  note,  and  Hall  obtained  the  money  and 
used  it  for  the  purposes  above  designated. 

Upon  objection  made,  this  evidence  was  excluded,  and  the 
defendant  excepted. 

The  Court  charged  the  jury,  inter  alia,  as  follows: 

"  That  it  was  not  necessaiy  for  the  plaintiff  to  prove  or 
show  that  the  note  sued  upon  was  not  founded  upon,  or  in 
any  way  connected  with  any  such  ill^al  contract  as  was  set 
forth  in  the  plea,  and  was  not  made  in  aid  of  the  rebellion, 
but  that  it  was  sufficient  for  the  plaintiff  to  prove  that  he  had 
no  knowledge  of  the  purpose  or  use  to  which  the  money,  or 
any  part  thereof,  for  which  said  note  was  given,  was  applied." 

To  which  charge  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  fiill 
amount  of  said  note,  principal  and  interest. 

The  defendant  assigns  error  upon  each  of  the  aforesaid 
grounds  of  exception. 

George  L.  Peavy  ;  J.  W.  Park,  for  plaintiff  in  error. 

Ist.  Edwards  was  an  incompetent  witness :  Code,  sec.  3798 ; 
36  Ga.  R.,  565 ;  37  Ibid.,  118 ;  39  Ibid.,  186 ;  40  Ibid.,  490; 
44  Ibid.,  49. 

2d.  The  Court  erred  in  ruling  out  the  testimony  of  Dixon: 
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Code,  sec.  3737 ;  2  Nott.  and  Mc,  336 ;  1  Greenleaf  b  Ev., 
I,  197,  199. 


A.  H.  F&EEMAN;  Wright  &  Dent,  for  defendant. 

The  law  of  tender :  Code,  sec  2823 ;  35  Ga.  R.,  8 ;  24  Ga. 
R.,  11.  Contracts  void  in  aid  of  the  rebellion :  Constitution, 
ArL  v.,  sea  17;  Code,  sec.  6213;  40  Ga.  R.,  701.  As  to 
competency  of  Edwards :  36  Ga.  R.,  520,  567 ;  37  Ibid.,  623 ; 
38  Ibid,,  103.  Admissions  scanned  with  care:  Code,  sec. 
3739. 

Warner,  Chief  Justice. 

1.  This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  as  administrator  of  Hall,  and  as  the  security  of 
said  Hall,  the  intestate,  on  a  promissory  note  for  $200  00, 
payable  to  the  plaintiff,  dated  29th  August,  1861,  and  due 
one  day  after  date.  The  defendant  filed  a  plea  alleging,  under 
oath,  that  the  note  was  executed  by  his  intestate  for  the  ille- 
gal purpose  of  aiding  and  encouraging  the  rebellion,  as  pro- 
vided by  the  2d  paragraph  of  the  17th  section  of  the  V. 
Article  of  the  Constitution  of  1868.  On  the  trial  of  the 
ease,  the  plaintiff  was  sworn  and  offered  as  a  witness  in  his 
own  fiivor,  for  the  purpose  of  proving  that  if  it  was  the  in- 
tention of  Hall,  the  defendant's  intestate,  to  use  the  money 
for  which  the  note  was  given  in  aid  of  the  rebellion,  that  fact 
was  not  known  to  him.  The  defendant  objected  to  the  plain- 
tiffi  being  sworn  as  a  witness,  on  the  ground  that  Hall,  the 
other  party  to  the  contract,  was  dead,  and  that  the  suit  thereon 
was  against  him  as  administrator  of  his  intestate.  The  Court 
overruled  the  objection,  and  the  defendant  excepted.  The 
3798th  section  of  the  Code,  which  provides  that  parties  to  the 
soit  may  be  witnesses  in  their  own  behalf,  makes  the  follow- 
ing exceptions:  ^^ Where  one  of  the  original  parties  to  the 
oontract  or  cause  of  action  in  issue  or  on  trial,  is  dead,  or 
where  an  executor  or  administrator  is  a  party  in  any  suit  on 
a  contract  of  his  testator  or  intestate,  the  other  party  shall  not 
be  admitted  to  testify  in  his  own  &vor.'^    Hall,  one  of  the 
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original  parties  to  the  contract  sued  on,  is  dead^  and  his  admin* 
istrator  is  a  party  to  the  suit  on  that  contract  of  his  intestate, 
and  the  statute  declares,  in  express  terms,  in  such  cases,  that 
the  other  party  to  the  contract  shall  not  be  admitted  to  testify 
in  his  own  favor,  and  such  has  been  the  construction  given  to 
the  statute  by  this  Codrt :  Leaptrot  vs.  Robinson,  44  Georgia 
,  ReportSj  46.  The  fact  that  the  defendant,  who  is  sued  as  ad- 
ministrator of  the  intestate,  signed  the  note  as  security  for  the 
intestate,  and  is  sued  as  such  in  the  same  action  with  the  ad- 
ministrator of  the  intestate,  does  not  alter  or  change  the  rule. 
It  was  said,  on  the  argument,  that  to  exclude  the  plaintiff 
from  testifying  in  his  own  favor  in  this  class  of  cases,  under 
the  provisions  of  the  Constitution  of  1868,  where  the  defend- 
ant makes  oath  to  his  plea,  and  thereby  devolves  the  burden 
of  proof  on  the  plaintiff,  will  operate  as  a  great  hardship  on 
him ;  that  may  be  so,  but  it  is  not  the  business  or  duty  of  the 
Courts  to  make  the  law;  their  duty  is  to  administer  and  en* 
force  it  as  it  exists.  The  statute  does  not  make  this  particu- 
lar class  of  cases  an  exception  to  ita  operation  when  one  of 
the  parties  to  the  suit  is  dead,  and  the  Courts  cannot  do  so. 
When  a  statute  speaks  in  plain,  unambiguous  language,  it 
speaks  like  a  tyrant,  to  be  obeyed  by  Courts  and  people.  In 
our  judgment,  the  Court  below  erred  in  admitting  the  plain- 
tiff to  testify  in  his  own  fiivor  in  this  case. 

2.  The  defendant  then  proposed  to  prove  by  himself,  as  a 
witness  in  his  own  behalf,  and  by  John  W.  Park,  Esq.,  who 
was  also  present,  that  in  the  &11  of  1862,  he  tendered  to  the 
plaintiff  the  money  due  on  the  note,  (the  record  does  not  state 
what  kind  of  money,)  and  that  plaintiff  declined  to  receive  it, 
defendant  stating  to  the  plaintiff,  at  the  same  time,  that  he 
knew  the  money  was  borrowed  to  enable  Colonel  Hall  to  buy 
a  horse  and  military  equipments  for  the  service  of  the  Con- 
federate States ;  that  the  horse  and  Hall  were  both  killed  de* 
fending  plaintiff  and  witness^  property,  etc.,  and  he  thought 
plaintiff  ought  to  take  the  money.  Plaintiff  never  denied 
the  purpose  for  which  the  money  was  borrowed,  but  stated 
that  he  did  not  then  need  the  money ;  that  defendant  could 
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keep  it  until  the  war  was  over,  without  interest,  etc.  This 
evidence  was  ruled  out  by  the  Court,  and  the  defendant  ex- 
cepted. In  our  judgment,  that  portion  of  the  evidence  which 
charged  the  plaintiff  with  a  knowledge  of  the  purpose  for 
which  the  money  was  borrowed  of  him  by  Hall,  and  not  de- 
nied by  him  at  the  time,  was  competent  evidence  to  have  been 
submitted  to  the  jury :  Code,  3737. 

3.  The  plaintiff  was  entitled  to  have  the  whole  of  the  con- 
versation that  took  place  between  the  parties  at  the  time  given 
in  evidence,  so  that  the  jury  might  judge  of  its  weight  and 
effect.  The  evidence  was  competent  for  what  it  was  worth  in 
the  estimation  of  the  jury,  and  it  was  error  in  the  Court  in 
ruling  it  out. 

4.  The  other  testimony  of  Dixon,  the  defendant,  which 
was  iruled  out,  as  specified  in  the  record,  was  competent, 
so  &r  as  he  proposed  to  state  facts  within  his  own  knowledge 
pertinent  to  the  issue  on  trial,  but  not  as  to  &ct6  derived  from 
Hall,  his  intestate,  or  as  to  what  he  told  him.  If  the  previ- 
ous evidence  of  the  defendant  and  Park  had  been  admitted, 
as,  in  our  judgment,  it  ought  to  have  been,  then  this  latter 
evidence  of  Dixon  would  have  been  admissible  for  the  con- 
sideration of  the  jury,  in  connection  with  that  other  evidence 
as  to  the  knowledge  of  the  plamtiff  as  to  the  purpose  for 
which  the  money  was  borrowed.  We  express  no  opinion  as 
to  the  weight  or  effect  this  evidence  should  have  with  the 
jurf .  All  that  we  decide  is,  that  it  was  competent  evidence 
to  have  been  submitted  to  them.  If  the  evidence  improperly 
ruled  out  had  been  admitted,  then  we  should  have  held  that 
the  charge  of  the  Court  to  the  jury  was  error,  but  if  that 
evidence  had  been  properly  ruled  out,  we  should  not  have  re- 
versed the  judgment  for  error  in  the  charge  of  the  Court,  on 
the  statement  of  facts  then  before  the  jury  when  the  charge 
was  given. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Griffin  &  Clay,  plaintiffs  in  error,  va,  John  F.  Treut- 
len, defendant  in  error. 

It  is  not  sufficient  to  mnke  a  mortgage  lien  good  against  a  homestead  and 
exemption,  under  the  Act  of  1868,  that  it  was  given  in  lien  of  another 
mortgage  on  the  property,  unless  it  further  appear  that  the  first  mort- 
gage or  lien  was  a  lien  superior  to  the  right  of  homestead.  There  is 
nothing  in  the  record  which  shows  that  the  original  lien  or  mortgage 
was  good,  in  spite  of  the  homestead,  either  by  the  laws  of  Alabama  or 
Georgia. 

Homestead.  Removal  of  incumbrance.  Mortgage.  Be- 
fore Judge  Harrell.  Clay  Superior  Court  September 
Term,  1872. 

Griffin  <fe  Clay  foreclosed  a  mortgs^,  executed  by  John  F. 
Treutlen,  on  nine  head  of  mules,  to  secure  the  payment  of  a 
promissory  note  for  $1,407  55,  on  April  8th,  1871,  and  had 
the  execution  issuing  therefirom  levied  upon  the  mortgaged 
property.  The  mules  had  been  exempted,  under  the  home- 
stead law,  prior  to  the  levy.  To  procure  the  levy  to  be  made, 
the  plaintiffs  filed  their  affidavit  to  the  effect  that  the  debt  for 
which  they  were  proceeding,  was  one  against  which  the  home- 
stead exemption  was  not  a  legal  protection.  The  defendant 
filed  a  counter-affidavit,  and  thus  the  issue  was  formed. 

Upon  the  trial,  the  plaintifis  introduced  a  mortgage  upon 
the  same  property,  executed  by  the  defendant  to  plaintiffs  in 
Alabama,  on  March  8th,  1870,  to  secure  the  payment  of 
$1,296  00,  to  be  due  on  November  8th,  1870,  advanced  by 
plaintiffs  to  the  defendant,  for  the  purpose  of  enabling  him  to 
make  a  crop,  said  lien  having  been  given  in  accordance  with 
an  Act  of  the  General  Assembly  of  the  State  of  Alabama, 
approved  January  16th,  1866,  and  amended  February  25th, 
1867. 

The  defendant,  on  being  introduced  by  the  plaintiffs,  testi- 
fied that  the  debt  for  which  the  mortgs^  execution  was  pro- 
ceeding, h^  been  contracted  by  him  with  the  plaintiffs  to 
cancel  and  satisfy  the  mortgage  executed  in  Alabama,  and  on 
no  other  consideration.     That  the  mules  had  been  exempted 
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under  the  Homestead  Act,  subsequent  to  the  date  of  the  mort- 
gage from  which  the  execution  issued. 

The  Court  charged  the  jury,  "that  if  the  debt  jiow  sought 
to  be  collected,  was  made  to  satisfy  and  cancel  the  aforesaid 
written  contract,  (the  Alabama  mortgage)  yet  the  jury  must 
find  the  issue  for  the  defendant." 

The  jury  returned  a  venlict  for  the  defendant,  whereupon 
plaintifis  excepted  to  said  charge,  and  now  assign  the  same  as 
error. 

John  T.  Clarke,  for  plaintifls  in  error. 

R.  A,  TuRNiPSEED ;  J.  C.  Wells,  for  defendant. 

McCay,  Judge. 

It  is  true  that  the  Constitution  and  the  Act  of  1868,  in 
terms,  provides  that  a  homestead  shall  not  be  good  against  a 
debt  contracted  for  the  removal  of  an  incumbrance.  But  this, 
as  a  matter  of  course,  means  an  incumbrance  not  in  name 
but  in  fact;  an  incumbrance,  which,  unless  removed,  would 
sell  the  homestead.  The  source  cannot  rise  higher  than  the 
fountain.  It  would  seem  absurd  to  say  that  if  a  debt  exist, 
which  is  not  a  good  incumbrance  on  a  homestead,  that  a  debt 
contracted  to  pay  that  shall  be  a  good  incumbrance.  Nor  is 
the  case  of  Kelly  vs.  Stephens^  in  39  Georgia^  466,  contrary  to 
this  view.  The  execution,  to  remove  which  was  the  object  of  the 
mortgage  given  in  that  case,  was,  ot  the  time,  not  only  a  good 
incumbrance,  but  it  was  actually  about  to  sell,  and  would  have 
sold,  the  land,  except  for  the  money,  to  secure  the  payment  of 
which  the  mortgage  was  given.  There  is  nothing  in  the  record 
going  to  show  that  the  mortgage  or  lien  of  which  the  present 
mortgage  is  the  successor,  was  a  good  incumbrance  as  against 
the  homestead,  and  unless  that  appeared,  we  see  no  reason  why 
the  present  mortgage  is. 

Judgment  affirmed. 
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Alfred  J.  King,  plaintiff  in  error,  v«.  J.  J.  Newtox  d  al., 

defendants  in  error. 

An  administrator  who  received  Confederate  money  in  1862,  and  does  not, 
by  his  returns,  or  on  the  trial  of  a  suit  commenced  against  him  in  1871| 
gWe  any  explanation  of  what  became  of  the  money,  or  what  he  did 
with  it,  cannot  complain  at  being  held  liable  for  the  full  amount  so  re- 
ceived, especially  when  the  verdict  is  for  four  years  less  interest  than 
what  was  due. 

Administrator.  Returns.  Confederate  money.  Before 
Judge  Harvey.  Floyd  Superior  Court.  January  Adjourned 
Term,  1872. 

J.  J.  Newton  et  cd.,  the  heirs-at-law  of  William  Newton, 
deceased,  on  June  9th,  1871,  cited  Alfred  J.  King,  the  ad- 
ministrator upon  the  estate  of  said  deceased,  to  appear  before  \ 
the  Ordinary  of  Floyd  count}'^  for  a  final  settlement.  The 
Ordinary  rendered  a  judgment  in  favor  of  the  administrator. 
The  plaintiffs  carried  the  case  by  appeal  to  the  Superior  Court. 

Upon  the  trial  in  this  last  tribunal,  the  plaintiffs  introduced 
a  return  of  defendant,  made  on  May  28th,  1867,  and  recorded 
on  August  6th,  1867,  showing  receipts  during  the  year  1862, 
to  the  amount  of  $1,996  55,  and  expenditures  during  the 
years  1862,  1863  and  1867,  to  the  amount  of  Si, 486  77}, 
leaving  a  balance  in  his  hands  of  JJ509  77J. 

The  defendant  introduced  a  return  made  on  July  8th,  1871, 
the  day  of  the  trial  before  the  Ordinary,  in  which  it  was 
stated  that  the  above  mentioned  balance  was  in  Confederate 
currency.  Proof  was  submitted  of  the  value  of  such  currency 
in  1862. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
$509  77,  with  interest  from  May  28th,  1867. 

The  defendant  moved  |for  a  new  trial  upon  the  following, 
among  other  grounds : 

1st.  Because  the  Court  erred  in  charging  the  jury,  "that 
both  returns  had  been  admitted,  and  they  were  admissible  for 
what  they  were  worth ;  that  the  facts  and  circtimstances  attend- 
ing the  second  return  were  also  before  the  jury,  and  they  could 
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give  it  such  credit  as  they  should  believe  it  entitled  to,  under 
the  circumstances;  that  they  might  believe  it  all,  or  disbelieve 
all  or  any  part  of  his  returns." 

2d.  Because  the  verdict  is  contrary'to  the  law  and  the  evi- 
dence. 

The  motion  was  overruled,  and  the  defendant  excepted  upon 
Ae  grounds  aforesaid. 

Alexander  &  Wright,  for  plaintiff  in  error. 

Wright  &  Featherston,  for  defendants. 

Trippe,  Judge. 

From  the  evidence,  the  administrator  must  have  taken  out 
letters  of  administration  in  1860,  or  1861.  No  return  was 
made  until  May  28th,  1867.  This  return  showed,  by  the 
entry  made  by  the  administrator  himself,  a  "balance  on  hand 
due  estate,  $509  77,''  The  vouchers  show  that  amount  must 
have  been  "on  hand'^  as  early  as  December ,  1862.  After  pro- 
ceedings were  commenced  against  the  administrator  in  1871, 
to-wit:  in  July  of  that  year,  the  administrator  made  another 
return  reciting  that  the  former  return,  by  mistake,  omitted  to 
state  that  said  balance  was  received  by  him  in  Confederate 
currency,  and  that  such  was  the  fact.  This  return  does  not 
show  what  the  admimstrator  did  with  that  balance;  whether 
it  was  forced  to  remain  in  his  hands,  by  there  being  no  one 
then  competent  to  receive  it,  and  that  it  was  thereby  lost,  or 
became  worthless  whilst  in  his  jAssession.  Indeed,  no  expla- 
nation in  the  return,  or  in  the  evidence,  is  given  as  to  what 
became  of  that  money,  or  balance. 

The  verdict  of  the  jury  was  for  $609  77,  the  amount  of 
that  balance  with  interest  from  the  28th  May,  1867,  the  date 
of  the  return. 

The  administrator  complains  that  he  is  made  to  pay  In  good 
funds  the  amount  of  the  Confederate  currency,  he  received  in 
December,  1862.  The  jury  allowed  him  more  than  four  years' 
interest,  and  if  he  were  entitled  to  more,  he  should  have  shown 


152         SUPREME  COURT  OF  GEORGIA. 


Nelson  vs.  The  Central  Railroad  and  Banking  Company, 

ity  either  hj  his  returns  or  on  the  trial.  The  presamption  is 
that  he  used  the  money^  or  invested  it  for  himself,  and  nnleiB 
he  show  that  he  was  unable  to  use  it  for  the  estate,  or  to  pay  it 
over  to  those  entitled  to  it,  or  by  some  evidence  that  be  dis- 
charged his  duty  in  relation  to  it,  he  cannot  complain  at  now 
being  called  on  for  it,  especially  when  an  allowance  is  made 
to  him  of  four  years'  interest.  Confederate  money  was  not  so 
worthless  in  1862  that  a  trustee  can  ask  that  he  shall  be 
granted  more  than  the  jury  did  in  this  case,  when  he  gives  no 
account  whatever  as  to  what  he  did  with  the  funds. 

The  other  questions  made  in  the  bill  of  exceptions  were 
abandoned  by  plaintiff  in  error,  and  the  decision  made  at 
this  term,  in  the  case  of  Margaret  Johnson  vs.  J.  H.  Janes 
et  al,y  disposes  of  the  points  involved  in  the  third  and  fourth 
grounds  in  the  motion  for  a  new  trial. 

Let  the  judgment  refusing  a  new  trial  be  affirmed. 


JoHK  A.  Nelsok,  plaintiff  in  error,  vs.  The  Central 
Sailboad  and  Banking  Company,  defendant  in  error. 

The  presumption  of  the  law  ia  that  the  owner  of  a  lot  is  acquainted 
with  the  condition  of  hia  own  property,  if  a  natural  person,  and  if  an 
artificial  one,  that  it  has  such  knowledge  through  it«  agenta  and  em* 
ployees.    (R.) 

Presumptions.  CoporatioMS.  Principal  and  agent.  Notice. 
Before  Judge  Cole.  Bibb  Suprior  Court  April  Adjourned 
Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

PoE,  Hall  &  Poe,  by  Clark  &  Goss,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 
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The  plaintiff  brought  an  action  against  the  defendant  to 
recover  damages  for  the  loes  of  a  horse,  killed  by  filling  into 
a  dry  well  on  the  lot  of  defendant.  On  the  trial  of  the  case, 
the  jury,  under  the  charge  of  the  Court,  found  a  verdict  for 
the  defendant  A  motion  for  a  new  trial  was  made  which 
was  ovi^Tuled  by  the  Court^  and  the  plaintiff  excepted.  It 
appears  from,  the  evidence  in  the  record,  that  the  plaintiff 
turned  his  horse  into  a  lot  to  graze,  the  l^ce  being  down  the 
horse  went  out  of  that  lot  and  went  into  the  defendant's  lot, 
the  fence  around  the  latter  lot  being  partly  down,  and  fell 
into  the  well  and  was  killed.  The  two  lots  were  near  each 
other.  It  also  appears  from  tiie  evidence,  that  the  well  was 
so  concealed  by  rubbish  and  grass,  and  weeds  growing  over 
it,  that  ordinary  care  auid  observation  would  not  have  discov- 
ered it.  When  the  plaintiff  went  to  the  defendant's  agent  at 
the  depot  to  complain  about  the  matter,  Irvine,  the  agent,  said 
''that  he  had  had  plank  put  over  the  mouth  of  the  well,  but 
the  freedmen  had  stolen  them  off.''  The  Court  charged  the 
jniy,  ''that  if  they  believed,  from  the  testimony,  that  the 
plaintiff  and  defendant  were  ignorant  of  the  existence  of  the 
well  on  the  lot,  that  they  must  find  for  the  defendant,  and 
that  the  knowledge  of  the  feet  by  Irvine,  the  master  of  trans- 
portation of  said  defendant^  was  not  sufficient  proof  of  the 
feet."  This  charge  of  the  Court,  in  view  of  the  evidence  con- 
tained in  the  record,  was  error. 

The  presumption  of  the  law  is  that  the  owner  of  the  lot 
knew  that  the  well  was  on  it;  as  the  owner,  when  in  pos- 
session, is  presumed  to  know  the  condition  of  his  own  prop- 
erty,  if  a  natural  person,  or  by  its  agents  and  employees,  if  an 
artificial  one;  but  the  evidence  is  that  the  agent  of  the  de- 
fendant knew  that  the  well  was  there,  and  the  knowledge  of 
the  defendant's  agent  of  that  fact  was  sufficient  to  charge  the 
defendant^  inasmuch  as  a  corporation  can  only  be  charged  with 
a  knowledge  of  fects  through  its  agents  and  employees,  in  the 
conduct  and  management  of  its  business.  The  owner  of  prop- 
VoL.  zLvm.  11. 
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ertyy  whether  a  nafcoral  or  artificial  peroon,  must  so  use  it  as 
not  to  injure  or  endanger  the  property  of  other  persons.  This 
dangerous  concealed  pit&ll,  on  the  lot  of  the  defendant,  should 
have  been  securely  enclosed,  so  as  to  have  protected  the  prc^  . 
erty  of  other  persons  from  injury,  and  it  was  culpable  negli- 
gence to  have  left  it  in  the  condition'  the  evidence  shows  it  to 
have  been  when  the  horse  was  killed  by  fidling  into  it.  If 
the  evidence  had  shown  that  ihe  defendant  had  kqit  the  lot 
enclosed  by  a  lawful  fence,  and  the  plaintiff's  horse  had  broken 
into  the  lot  and  been  killed  by  felling  into  die  well,  then  it 
would  have  presented  a  difieroit  question  as  to  the  defend- 
ant's liability.  There  was  no  evidence  of  that  kind,  however, 
offered  at  the  trial,  but  on  the  contrary,  the  evidence  is  thai 
the  fence  around  the  defendant's  lot  was  partly  down,  and  the 
horse  wait  in  and  fell  into  the  well  and  was  killed. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Alfrtesd  &  CoLEMAK,  plaintiffs  in  error,  vs.  JoHK  H. 
Dakiel,  executor  de  son  tori,  defendant  in  error. 

Under  section  2406  of  the  Revised  Code,  if  one  efaaiie;eable  as  ezecntor 
de  son  tort  die,  his  administrator,  as  each,  is  chargeable  in  the  same 
manner  and  to  the  same  extent  as  was  his  intestate,  bat  the  adminis- 
trator does  not  himself  become  an  executor  de  son  tort  by  taking  pos- 
session of  property  fonnd  in  possession  of  his  intestate,  at  bis  death) 
even  though  that  property  was  in  the  possession  of  the  intestate  aa  the 
execntor  de  son  tort  of  another  deceased  person. 

Executor  de  son  tort.  Before  Judge  Habbell.  Terrell 
Superior  Court.    May  Term,  1872. 

Alfriend  &  Coleman  brought  complaint  against  John  H. 
Daniel,  as  executor  in  his  own  wrong  upon  the  estate  of  West- 
ley  Daniel,  deceased,  on  an  account  for  medical  servicjes  ren- 
dered to  said  Westley  Daniel,  amounting  to  $176  00,  besides 
interest.  The  record  faib  to  disclose  any  plea  as  filed  by  the 
defendaat. 
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The  eyidenoe  for  the  plaintifis  made  the  following  case: 
The  aooonnt  was  admitted  to  be  correct  as  against  Westlejr 
DaaieL  Westley  Daniel  died  about  January  1st,  1870.  His 
.  property,  exceeding  largely  the  debt  sued  for,  went  into  the 
poeaesBioa  and  control  of  his  widow.  She  died  during  the 
kst  of  1870  or  first  of  1871.  The  defendant  took  possession, 
as  her  administrator,  of  what  property  she  left,  but  did  not 
know  whether  any  of  said  property  ever  belonged  to  Westley 
Daniel,  deceased.  Two  mules,  of  the  value  of  about  $140  00, 
which  the  widow  had  at  the  time  of  her  death,  had  been 
worked  by  Westley  Daniel  during  his  life,  and  were  under 
hk  control  at  the  time  of  his  death.  He  treated  them  as  if 
thej  belonged  to  him. 

Upon  motion,  the  Court  awarded  a  non-suit,  and  plaintiffi 
excepted,  and  now  assign  said  ruling  as  error. 

West  &  Kimbrough,  by  C,  B.  Wooten,  for  plaintiflfe  in 
error. 

F.  M.  Harper,  by  Clark  &  Goss,  for  defendant. 

McCay,  Judge. 

There  is  no  pretence  in  this  record  that  the  defendant  be- 
low ever  dealt  or  interfered  in  any  way  with  this  property 
as  the  property  of  the  deceased  person  whose  executor  he  is 
charged  to  t)e.  He  found  the  property  among  the  effects  of 
Mrs.  Daniel,  and  he  took  possession  of  it  as  hers,  by  virtue  of 
his  right  and  duty  as  her  administrator.  Nothing  is  better 
settled  than  that  if  one  acquire  the  effects  of  an  intestate  from 
an  executor  de  son  torty  this  does  not  make  the  present  possessor 
an  executor  de  son  tort:  Com,  Dig.  Adm'rs,  chap.  2;  1  Wil- 
liams on  Executors,  216. 

The  theory  of  an  executorship  de  son  iort^  is  tliat  if  one 
meddles  with  the  property -of  a  dead  man,  it  is  a  &ir  pre- 
sumption that  there  is  a  will  and  that  the  meddler  is  executor. 
But  if  the  holder  have  the  possession  under  a  claim  of  right, 
however  that  claim  may,  in  &ct,  be  defective,  or  only  that  it 
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be  not  fraadulenty  he  is  not  executor  de  8<m  tort:  1  Esp.,  335. 
The  defendant  here  had  a  right,  nay,  it  was  his  duty,  as  £.d- 
ministrator,  to  take  possession  of  this  property.  He  found  it 
among  the  efFects  of  his  intestate,  and  if  he  had  failed  to  take 
charge  of  it  he  would  have  been  liable  for  any  harm  that 
might  come  to  it. 

An  executor  de  son  tort  is  in  some  sense,  especially  under 
our  law,  a  criminal.  He  is  sutgect,  under  section  2406  of  our 
Kevised  Code,  to  a  penalty;  and  it  would  be  outrageous  to 
charge  a  man  with  a  penalty  for  doing  that  which  it  was  his 
duty  to  do.  As  administrator,  the  defendant  is  liable  for  any 
malfeasance  of  his  intestate,  but  this  action  is  against  him  as 
an  individual.  We  do  not  think  his  acts  make  him  liable  as 
executor  de  eon  tort,  for  the  simple  reason  that  in  his  taking 
possessicm  he  did  not  take  it  as  the  property  of  the  deceased 
but  as  the  property  of  Mrs.  Daniel,  whose  legal  representar 
tive  he  is.  He  stands  as  to  it  just  as  one  would  who  had 
bought  from  her.  The  law  casts  the  title  on  him  as  a  pur« 
chaser.  If  the  title  be  bad,  the  property  may  be  reoovered  from 
him,  but  he  has  not  by  performing  his  simple  duty  as  admin- 
istrator made  himself  liable  as  executor  de  eon  tort. 

There  is  nothing  of  sufficient  definiteness  in  the  testimony 
as  to  the  money,  to  make  out  the  case.  It  is  meagre,  indefin* 
ite,  fixes  no  amount,  nor  are  we  able  to  say  exactly  what  its 
significance  is. 

Judgment  affirmed. 


Jepfebson  Hooan,  plaintiff  in  error,  vs.  David  H.  Moore 

et  al.,  defendants  in  error. 

A  promissory  note  was  given,  payable  at  twelve  months.  The  note  was 
transferred  by  the  payee,  and  a  few  days  afler  its  matariiy  the  traar 
ferree  or  bearer  indorsed  the  note  to  plaintiff.  It  does  not  distinctly 
appear  from  the  evidence  whether  the  first  transfer  was  made  before 
or  after  the  maturity  of  the  note.  The  defense  against  the  note  was 
that  the  payee  procured  it  by  duress  or  threats  amounting  to  fraud. 
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The  GoDit  charged  the  jury,  that  if  the  note  waa  procured  by  duress— 
stating  what  coostitates  duress — and  the  plaintiff  came  into  possession 
of  the  note  afler  it  fell  due,  they  would  find  for  the  defendant : 
MM,  That  this  charge  of  the  Court  was  error,  inasmuch  as  it  assumes 
ihat  the  first  transfer  of  the  note  was  not  made  until  after  its  maturity. 
If  the  first  transferree  came  into  the  possession  of  the  note  before  it 
waa  due,  and  the  law  presumes  he  did  unless  the  contrary  was  proTen, 
then  under  the  decision  in  Robinson  va,  Vason  et  al  fZ7  Georgia^  66, 
the  defenses  could  not  be  set  up  against  him,  and  his  indorsee  holds 
the  note  free  from  all  the  equities  against  which  it  was  protected  in  his 
haads. 

Promissory  notes.  Duress.  Before  Judge  Gbeen.  Pike 
Superior  Court.    October  Term,  1871. 

Je£ferson  Hogan  brought  complaint  against  David  H.  Moore, 
principal,  and  John  A.  Jackson  and  Thompson  Graham,  secu- 
rities, on  a  note  made  by  said  defendants  on  September  22d, 
1865,  payable  twelve  months  after  the  date  thereof  to  J.  B. 
Stafford,  or  bearer,  for  $604  56.  On  the  note  were  the  fol* 
lowing  entries: 

^  For  value  received,  I  indorse  the  within  note,  not  liable 
in  the  first  instance.    October  3d,  1866. 

(Signed)  «J.  F.  Hanson." 

"Received  on  the  within  note  $200  00  from  J.  A.  Jackson, 
per  E.  M.  Amos.    This  23d  February,  1867." 

The  defendants  pleaded  the  general  issue,  and  that  the  note 
was  procured  by  fraud  and  duress. 

The  plaintiff  introduced  the  note  sued  on,  and  closed. 

The  defendants  introduced  the  following  testimony : 

D.  H.  Moore,  sworn,  says:  In  1859  he  purchased  about  one 
hundred  and  seventy-five  acres  of  land  of  H.  W.  Hall,  for  about 
the  sum  of  $1,760  00,  and  gave  J.  S.  Head  as  security.  The 
note  was  made  payable  to  H.  W.  Hall.  Subsequently  James 
B.  Stafford  came  into  possession  of  the  note.  In  1 863,  between 
the  Ist  and  10th  days  of  August,  J.  L.  Head  died.  Subse- 
quent to  that  date  witness  renewed  the  note,  made  it  payable 
to  J.  B.  Stafford  for  about  $2,000  00,  and  gave  John  A.  Jack- 
son and  Thompson  Graham  as  his  securities;  the  note  was 
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dated  about  the  latter  part  of  August,  or  some  time  in  Sep- 
tember, 1863.  Subsequent  to  its  maturity,  witness  paid 
$500  00  which  was  accepted  as  a  credit  on  the  note.  After  the 
surrender  in  1865,  in  the  month  of  Angust  or  September, 
Stafford  approaclied  witness  and  demanded  a  settlement;  wit- 
ness replied  that  he  had  no  mon^.  Stafford  told  witness 
that  he  had  made  arrangements  with  a  iriend  in  Kentneky 
who  would  take  the  note  for  goods,  sue  in  Federal  Coarts, 
and  use  the  Federal  soldiers,  and  dispossess  witness  and  his 
securities  at  once,  and  hold  their  lands  until  the  debt  was 
paid.  Witness  was  greatly  alarmed  because  of  the  threats, 
as  the  country  was  full  of  Federal  soldiers  at  the  time,  and  as 
he  believed  they  would  interfere  and  dispossess  him  and  his 
securities,  and  under  this  belief  and  because  of  the  threats 
aforesaid,  witness  was  induced  to  make  the  settlement  pro- 
posed by  Mr.  Stafford.  At  this  time  he  turned  over  to  Staf- 
ford the  original  quantity  of  land  purchased  from  Hall,  save 
ten  acres  and  forty  additional  acres,  which  was  valued  at  the 
time  at  about  $1,200  00,  probably  $1,150  00.  He  tamed 
over  to  him  twelve  hundred  pounds  of  lint  cotton,  at  twent7- 
seven  cents  per  pound,  which  amounted  to  $324  00  or  $325  00, 
and  gave  the  note  now  sued  on  for  $604  00.  Witness  says  the 
lands  turned  over  to  Stafford  were  worth  $1,500  00  at  the 
time  they  were  turned  over.  There  was  no  money  in  the 
country  at  the  time;  probably  the  land  would  not  have 
brought  more  than  $4  00  per  acre  in  the  market,  because 
there  was  no  money  in  the  country;  he  would  not  have 
taken  less  than  01,500  00  in  currency  for  the  land,  but  for 
the  threats  of  Stafford,  as  he  would  not  have  parted  with 
the  same.  He  would  not  have  sold  the  cotton  at  the  price,  or 
renewed  the  note,  but  for  the  threats  of  the  interference  on 
the  part  of  the  Federal  soldiers,  made  by  Stafford.  It  was 
not  the  threat  of  suit  in  the  Federal  Court  that  aroused  the 
fears  of  witness,  but  the  threat  of  the  interference  of  the  mil- 
itary. In  1866,  after  the  maturity  of  the  note,  and  after  the 
same  had  gone  into  possession  of  Hogan,  the  plaintiff,  suit 
was  threatened  in  the  Federal  Court.    Witness  consulted  Col- 
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ond  Whittle,  of  Macon,  with  the  view  of  making  his  de£»iae; 
the  same  ddEense  he  is  now  making.  Whittle  advised  him 
that  hia  defense  oould  be  better  made  in  the  State  than  Fed- 
eral Oourts,  and  advised  witness  to  make  a  payment  so  as  to 
reduce  it  bdow  the  Federal  Court  jurisdiction,  and  when  sued 
in  the  State  Courts,  then  to  make  his  defense.  With  this 
view  the  payment  was  made^  and  not  with  a  view  to  ratify 
the  contract  Witness  offered  to  pay  the  note  dated  in  1863, 
in  Con&derate  money  which  Stafford  refused.  Witness  put 
about  $400  00  worth  of  improvements  on  the  land.  It  was 
only  the  threat  of  military  interference,  and  firom  fear  that 
the  military  would  interfere  that  induced  witness  to  part  with 
his  property  and  renew  the  note. 

Thompson  Graham,  sworn,  says:  In  1865,  about  the  time 
the  note  sued  on  was  made,  Stafford  threatened  to  invoke  the 
interfer^ice  of  the  military,  and  dispossess  Moore,  Jackson 
and  witness,  unless  the  note  of  1863  was  paid.  Under  these 
tiireats,  Moore  turned  over  his  land,  some  cotton  and  gave  the 
note  now  sued  on;  Stafford  put  his  own  price  on  the  land  and 
cotton  and  would  settle  no  other  way;  the  land  was  worth 
$1,500  00.  There  was  no  land  on  the  market  at  that  time,  as 
there  was  no  mpney  in  the  country,  and  witness  cannot  tell 
what  was  the  market  value,  but  it  lay  on  the  railroad,  was 
well  improved  and  worth  at  least  $1,500  00.  Witness  did 
not  induce  Moore  to  give  up  his  land;  witness  held  a  mort* 
gi^  on  the  land  to  save  him  harmless,  as  security,  and  gave 
it  up  and  let  the  land  be  transferred,  because  he  thought  the 
Federal  soldiers  would  dispossess  him  of  his  property  by  force; 
but  for  the  threats  of  Stafford  he  never  would  have  consented 
to  the  settlement  and  the  making  of  the  new  note;  witness 
offered  at  one  time  to  pay  Stafford,  with  Confederate  money, 
a  note  Stafford  held  against  him,  and  he  refused  to  take  it. 

John  A.  Jackson,  sworn,  says:  In  1865,  about  the  time  the 
note  now  sued  on  was  renewed,  Stafford  threatened  to  invoke 
the  interference  of  the  military,  and  induced  Moore  to  give  up 
his  property  and  to  give  a  new  note;  witness  would  never 
have  signed  the  note  but  for  the  threats  of  Stafford ;  he  was 
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afiftid  of  intetferenoe;  Stafford  applied  for  payment;  the  nete 
was  not  paid;  after  Hogaii  became  in  pooocomon  of  the  note 
he  threatened  suit  in  the  Federal  Conrt;  witneas^  in  company 
with  Moore,  went  to  eee  Whittle  iar  the  purpose  of  making 
this  defense;  Whittle  advised  them  to  make  a  payment^  le- 
dace  the  note  below  the  Federal  jorisdictiony  and  whoi  aoed 
in  the  State  Court  make  this  defense.  With  this  view  the 
payment  was  made,  not  with  a  view  of  ratifying  thecoatmct. 

The  plaintiff  in  rebuttal  introduced  the  following  testi- 
mony: 

Jefferson  Hogan  (the  plaintiff)  testified  that  he  had  owned 
the  note  sned  on  since  October,  1866. 

J.  B.  Stafford  testified  as  follows:  In  the  &11  of  1865, 1 
took  a  note  from  D.  H.  Moore,  with  John  A.  Jackson  and 
Thompson  Graham,  securities,  for  a  firacdon  over  |600  00,  the 
precise  sum  I  do  not  remember;  I  sold  the  note  to  J.  F. 
Hanson;  the  consideration  was  the  balance  then  due  me  on 
another  note  I  held  on  the  same  parties  for  about  $2,100  00, 
made  I  think  in  1863,  but  made  in  lieu  of  a  note  formerly 
held  by  me  on  J.  L.  Head  and  D.  H.  Moore,  whidi  last 
named  note  was  made  in  1859, 1  think,  and  was  given  fi>r 
land  bought  by  Head  and  Moore  from  H.  W.  Hall;  I  do  not 
remember  the  precise  date  or  amount  of  the  note  given  by  de» 
fendants  to  me,  but  it  was  in  the  &11  of  1865,  and  for  a  few 
dollars  over  |600  00,  and  was  given  for  a  balance  due  me  on 
settlement  of  another  note  made  by  the  same  parties;  the 
date  of  the  note  for  which  the  one  sued  on  was  given  was 
sometime  I  think  in  1863,  and  that  note  given  in  1863  (as  I 
think)  was  given  for  two  notes  made  by  J.  L.  Head  and  D. 
H.  Moore,  and  payable  to  H.  W.  Hall  and  given  for  land,  in 
1859,  and  purchased  by  me  from  Hall;  I  bought  the  note 
from  Hall  in  1859, 1  think  at  ten  per  cent,  discount;  defend* 
ant,  Moore,  subsequently  paid  me  $500  00  in  Confederate 
money,  but  whether  on  the  notes  bought  from  Hall  or  on  the 
note  given  me  in  lieu  of  the  Hall  notes,  I  do  not  now  rmnem- 
ber;  after  I  purchased  from  Hall  the  notes  made  by  defend- 
ants, Moore  and  J.  L.  Head,  defendant,  Moore,  gave  me  in 
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Uea  of  these  notes  Us  note,  with  Jackson  and  Graham^  seoa- 
rities,  and  on  the  last  named  note  he  paid  me,  in  addition  to 
tiie  $500  00  mentioned  above,  a  tract  of  land  at  aboai  $1,160, 
and  abont  $325  00  in  cotton  or  the  proceeds  of  cotton  sold  me 
and  gave  me  for  the  balance  due  the  note  now  sned  on,  on 
which  last  note  nothing  was  ever  paid  to  me;  defendant  sold 
me  about  one  hundred  and  seventy-five  acres  of  land ;  I  do 
not  know  what  the  land  was  worth ;  I  sold  it  in  1866  and 
1867  for  abont  $600  00;  I  did  not  threaten  to  sue  defendant, 
Moore,  in  any  Court  if  he  did  not  give  up  the  land  and  cot- 
ton to  me  and  renew  the  note;  Moore  himself  proposed  to 
sell  me  the  land  and  urged  me  to  take  it  on  the  note  which 
amounted  at  that  time,  prindpal  and  interest,  something  over 
$2,000  00;  I  took  the  land  to  oblige  him,  at  his  earnest  request 
and  to  relieve  his  securities  as  &r  as  it  went;  the  defendant 
did  not  offisr  to  pay  me  the  note  in  Confederate  money ;  I 
never  refused  to  take  from  him,  or  any  one  else.  Confederate 
money  when  it  was  offered  me  in  payment  of  debts. 

The  Court  charged  the  jury  as  follows: 

" Gentlemen  op  the  Jury: — The  Court  charges  you 
that  the  plaintiff  is  entitled  to  recover  of  these  defendants  the 
amount  due  upon  the  note  sued  upon,  principal,  interest  and 
costs,  unless  the  defendants  have  shown  by  evidence  some 
good  and  sufficient  l^al  reason  why  he  should  not  The 
Court  further  charges  you  that  these  defendents  cannot  set  up 
any  defense  against  the  recovery  of  the  plaintiff  upon  the  note 
sued  upon,  unless  you  believe  from  the  evidence  that  it  was 
transferred  to  the  plaintiff  after  due.  If  then,  you  come  to 
the  conclusion  that  it  was  transferred  after  due,  you  may  in- 
quire into  the  alleged  settlement  with  Stafford  (the  original 
payee  of  said  note),  and  if,  upon  inquiry,  you  find  that  there 
is  a  mistake  in  said  allied  settlement,  you  may  correct  it  and 
allow  it  in  your  verdict.'^  (The  Court  then  carefully  read 
twice  to  the  jury  section  2710,  of  Irwin's  Code,  and  proceed- 
ed as  follows :) 

^'  If  you  believe  firom  the  evidence  that  the  defendant  Moore 
disposed  of  his  land  and  cotton  to  Stafford,  and  executed  the 
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note  sued  upon  freely  and  voluntarily,  you  should  find  for  the 
plaintiff  the  amount  due  upon  said  note  aooording  to  the  proof 
submitted;  but  if  you  should  believe  from  the  evidenoe,  that 
Stafford  induced  and  forced  the  said  defendant  to  give  up  his 
said  land  and  cotton,  and  to  execute  the  note  sued  upon 
from  fear  and  alarm  induced  through  threats  of  Federal 
bayonets,  and  that  the  act  was  not  fi^eely  and  voluntarily  done 
by  the  defendants,  but  was  bron^t  about,  induced  and  forced 
through  tiie  threats  of  Stafford  to  procure  the  use  of  Federal 
bayonets,  or  the  interference  of  the  military,  the  oontraot  is 
fraudulent  and  void.  But  you  should  be  satisfied  from  the 
evidence,  that  the  contract  was  made  and  entered  into  solely 
under  the  foar  and  apprehension  that  Stafford  would  disposr* 
sess  them  of  their  lands  by  aid  of  the  military  or  Federal 
interference,  and  if  so,  you  should  find  for  the  defendants.'' 

The  jury  returned  a  verdict  for  the  defendants.  Where- 
upon the  plaintiff  moved  for  a  new  trial  because  the  verdict 
was  contrary  to  the  law  and  the  evidence,  and  because  said 
charge  was  error.  The  motion  was  overruled  and  plaintiff 
excepted. 

T.  B.  Cabakiss;  A.  D.  Hammond;  Pseplbb  &  Howell, 
for  plaintiff  in  error. 

John  I.  Hall,  by  Jackson  &  Clarke,  for  defendants. 

Trippe,  Judge. 

It  was  held  by  this  Court  in  Robinson  vs.  Vason  et  at.,  37 
Ghorffia,  66,  that  '*  Fraud  in  the  procurement  of  a  note,  as  speo^ 
ified  in  the  Revised  Code,  means  firaud  in  the  procurement  by 
the  holder  thereof/'  There  may  be  an  innocent  holder  of  a 
note  which  was  procured  by  the  payee  from  the  maker  by 
fraud,  as  well  as  in  other  cases.  Such  a  holder  may  transftf  the 
note  after  dishonoi^  and  his  transferree's  title  will  be  as  good 
as  his  own.  In  this  case  the  note  was  transferred  twice,  first 
to  Hanson  and  afterwards  by  Hanson  to  Hogan,  the  plaintiff. 
If  Hanson  obtained  the  note  before  maturity  for  a  valuable 
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ooDsideratioD,  and  without  notice  of  any  equity  against  it^  hie 
title  was  good,  and  so  was  the  party  to  whom  he  assigned,  no 
matter  when  that  transfer  was  made.  The  Court  in  the  charge 
told  the  jury,  that  if  the  plaintiff  came  in  possession  of  the 
note  after  miiarity,  and  it  was  obtained  froSZ^maker  by 
duress,  they  should  find  for  the  defendant.  This  charge  ig- 
nored the  fiM^t  that  the  note  had  been  in  the  hands  of  another 
holder  than  the  payee  before  the  plaintiff  traded  for  it,  and 
thus  excluded  him  from  any  benefit  he  might  derive  as  the 
holder  under  Hanson.  From  the  record  it  appears  that  the 
plaintiff  did  obtain  the  note  after  it  was  due.  It  does  not 
appear  whra  Hanson  became  the  owner  of  it.  That  was  a 
material  fict,  and  unless  the  contrary  appears,  Hanson  will  be 
presumed  to  have  had  it  before  maturity,  thus  protecting 
Hogan. 
Judgment  reversed. 


Emma  Jones,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

1.  Where  the  Coart  charged  the  jury,  *Hhat  every  witness  in  the  ease  is 
to  be  believed  until  impeached  in  some  one  of  the  modes  known  to  the 
law.  A  jnry  cannot  arbitrarily,  of  their  own  motion,  set  aside  the 
evidence  of  any  witness;  the  presumption  of  innocence  attaches  to 
witnesses  which  remains  until  removed  by  proof,*'  and  there  was  no 
impeaching  evidence,  unless  the  statement  of  the  defendant  not  under 
oath  shall  be  considered  as  such,  in  reference  to  which  the  Court 
charged  the  jory,  ^'  that  they  were  the  exclusive  judges  of  the  weight 
that  was  due  to  such  statement/'  the  charge  was  not  erroneous.     (B.) 

2.  Newly  discovered  evidence  which  would  not  probably  have  produced 
a  different  result  is  no  ground  of  new  trial.     (R.) 

Criminal  law.  New  trial.  Witnesses.  Newly  discovered 
evidence.  Before  Judge  Hopkins.  Fulton  Superior  Court. 
April  Term,  1872. 

For  the  &cts  of  this  case^  see  the  decision. 
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John  Milledge,  by  A.  H.  Orr,  for  plaintiff  in  error. 
John  T.  Glenn,  Solicitor  General,  for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  laroenjr  after 
a  trust  del^^ted.  On  the  trial,  the  defendant  was  found 
guilty.  A  motion  for  a  new  trial  was  made  on  the  ground  of 
error  in  the  charge  of  the  Court,  and  9a  the  ground  of  newly 
discovered  evidence,  which  was  overruled,  and  the  defendant 
excepted.  The  alleged  error  in  the  charge  of  the  Court  isi 
**  that  every  witness  in  the  case  is  to  be  believed  until  impeached 
in  some  one  of  the  modes  known  to  the  law.  A  jury  cannot 
arbitrarily,  of  their  own  motion,  set  aside  the  evidence  of  any 
witness;  the  presumption  of  innocence  attaches  to  witnesses 
which  remains  until  removed  by  proof."  There  was  no  evi- 
dence offered  on  the  trial  to  impeach  the  credibility  of  the 
witnesses  examined  on  the  part  of  the  State,  unless  the  state- 
ment of  the  defendant  to  the  jury,  not  under  oath,  shall  be 
considered  as  such.  The  Court  charged  the  jury,  in  relation 
to  the  defendant's  statement,  'Hhat  you  are  the  exclusive 
judges  of  the  weight  that  was  due  to  that  statement;  you 
are  to  give  it  just  such  weight  as  in  your  judgment  it  is  enti- 
tled to."  The  statement  of  the  defendant,  not  under  oath, 
cannot  be  said,  in  the  legal  sense  of  that  term,  to  impeach  the 
testimony  of  the  witnesses  for  the  State  delivered  under  oath. 
We  find  no  error  in  the  charge  of  the  Court  to  the  jury,  inas- 
much as  the  Court  left  the  credibility  of  the  witnesses  on  the 
part  of  the  State,  in  connection  with  the  defendant's  statement, 
to  them. 

2.  The  newly  discovered  evidence  is  that  the  defendant  ex- 
pects to  prove  that  she  was  at  a  different  place  on  the  day  the 
offense  is  allied  to  have  been  committed,  but  where  she  was, 
does  not  appear;  that  she  was  not  the  owner  of  a  certain 
alpaca  dress  which  one  of  the  witnesses  for  the  State  swore 
she  had  on  at  the  time  of  receiving  the  clothes  to  wash,  and 
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that  there  was  a  mulatto  woman  living  in  Atlanta  by  the  name 
of  Dora  Robinson,  abont  the  time  of  the  alleged  larceny.  If 
all  thia  newly  discovered  evidence  had  been  admitted  on  the 
trial,  it  woald  not  even  probably  have  produced  a  different 
result.  The  Courts  do  not  &vor  new  trials  on  the  ground  of 
newly  discovered  evidence. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Richard  Roe,  casual  yector,  and  O.  P.  Beall  et  al.,  tenants 
in  possession,  plaintiffs  in  error,  vs.  John  Doe,  ex  dem., 
Smith  Davenport  et  al.,  defendants  in  error. 

Whilst,  as  a  general  rnle,  it  is  tme  that  one  who  goes  into  possession  of 
land  Qoder  a  contract  of  parchase,  cannot,  at  law,  dispute  the  title  of 
his  vendor,  so  long  as  his  possession  is  undisturbed,  yet  if  the  vendor 
himself  parts  with  the  title,  or  if  it  be  sold  under  execution  against 
him,  the  vendee  maj,  in  good  faith,  attorn  to  the  purchaser,  and  in 
an  action  of  ejectment  by  the  vendor  against  the  vendee,  the  vendee 
may,  though  the  purchase  money  is  still  unpaid;  show  such  sale  and 
attornment  as  a  defense  to  the  action. 

Ejectment.  Landlord  and  tenant.  Attornment.  Before 
Jadge  Harrell.  Randolph  Superior  Court,  May  Term, 
1872. 

John  Doe,  on  the  several  demises  of  Smith  Davenport  and 
of  Franklin  B.  Morris  and  Thomas  Morris,  as  executors  u{>on 
the  estate  of  James  Morris,  deceased,  brought  ejectment  against 
Richard  Roe,  casual  ejector,  and  O.  P.  Beall  and  B.  J.  Smith 
tenants  in  possession,  for  a  tract  of  land  in  the  county  of  Ran- 
dolph, and  mesne*  profits.  The  defendant  pleaded  the  general 
issue. 

The  evidence  disclosed  the  following  facts:  The  premises 
in  dispute  were  conveyed  to  James  Morris  by  Smith  Daven- 
port on  January  9th,  1866.  On  the  7th  of  October,  1865, 
Thomas  Morris  and  Franklin  B.  Morris,  as  executors  of 
James  Morris,  deceased,  executed  their  bond  for  titles  to  O.  P. 
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Beall,  conditioned  to  make  to  him  a  title  to  said  property 
upon  the  payment  of  a  npte  made  bj  said  Beall  for  the  sum 
of  $1,500  00|  due  ninety  dajrs  after  date.  There  were  vari- 
ous payments  on  this  note,  the  last  of  which  was  made  on 
May  12th  1867,  making  in  the  aggregate  the  sum  of  $857  00« 
On  November  15th,  1866,  the  grist  mill  and  water  privilege 
situated  on  said  land,  were,  by  consent  of  O.  P.  Beall,  con- 
veyed to  Edward  McDonald  and  Heniy  O.  Beall,  by  Thomas 
Morris  and  Franklin  B.  Morris,  executors,  and  Harriet  Mor- 
ris, executrix  of  said  James  Morris.  This  property  is  not  in- 
volved in  the  litigation.  O.  P.  Beall  became  a  bankrupt,  and 
his  interest  in  a  portion  of  the  property  in  dispute  was  sold 
by  his  assignee,  B.  J.  Smith  becoming  the  purchaser.  A  deed 
was  made  by  the  assignee  in  accordance  with  said  sale  on  De- 
cember l^h,  1868.  On  July  5th,  1869,  an  execution  issued 
from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Greorgia,  in  favor  of  Smith  Davenport,  against 
Thomas  Morris  and  Franklin  B.  Morris,  executors,  and  Har- 
riet Morris,  executrix  of  James  Morris,  deceased,  tor  the  sum 
of  $950  00,  with  interest  from  May  1st  1865,  and  on  Octo- 
ber 29th,  1870,  was  levied  on  all  the  land  in  dispute  as  the 
property  of  defendants  to  said  execution  as  executors  and  ex- 
ecutrix. At  the  sale  under  the  aforesaid  levy,  B.  J.  Smith 
became  the  purchaser,  and  a  deed  was  made  to  him  by  the 
United  States  Marshal  on  December  6th,  1870.  O.  P.  Beall 
took  possession  of  the  land  at  the  time  of  the  execution  of 
the  bond  for  titles  to  him  by  the  executors  of  James  Morris, 
deceased,  and  after  the  marshal's  sale,  attorned  to  B.  J.  Smith, 
and  has  since  held  under  a  contract  of  rent  with  him. 

The  Court,  on  motion,  dismissed  B.  J.  Smith  from  the  sui^ 
as  a  defendant,  and  excluded  from  the  consideration  of  the 
jury  all  evidence  tending  to  show  his  title  to  the  property,  and 
that  O.  P.  Beall  had  attorned  to  and  held  under  him,  decid- 
ing and  so  charging  the  jury,  that  Beall  having  originally 
gone  into  possession  of  said  property  under  the  bond  executed 
by  the  executors  of  James  Morris,  deceased,  could  not  attorn 
to  and  hold  under  another  landlord  until  the  possession  had 
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been  first  surrendered  to  those  under  whom  he  originally  held. 
To  all  of  which  the  defendants  eKoepted. 

The  jary  returned  a  verdict  for  the  plaintiff.  Whereupon 
the  defendants  moved  for  a  new  trial  upon  theaforesaid  grounds 
of  exception.  The  motion  was  overruled  and  the  defendants 
excepted 

H.  Fielder;  Hood  &  Kiddoo^  for  plaintifi&  in  error. 

WooTEN  &  HoYLB,  for  defendant. 

McCay,  Judge. 

We  think  the  Judge  carried  the  doctrine  of  the  estoppel  of 
a  tenant  entirely  too  far,  and  especially  did  he  err  in  reject- 
ing the  evidence.  Whether  one  is  estopped — that  is,  whether 
such  &ct8  exist  as  estop  a  party,  (unless  that  estoppel  be  by 
matter  of  record)  it  is  for  the  jury  to  decide,  and  not  the 
Judge.  The  Judge  must  tell  the  jury  what  the  law  is,  and 
the  jury  under  the  evidence  decides  the  result.  Is  the  Judge, 
as  soon  as  some  evidence  is  offered  showing  that  the  defend- 
ant is  the  tenant  of  the  plaintiff,  to  weigh  that  evidence,  de- 
cide that  he  ia  tenant,  and  stop  all  his  other  evidence  until 
the  supposed  tenant  has  satisfied  him  that  he  is  not  tenant? 

This  is  an  usurpation  by  the  Court  of  the  rights  and  duties 
of  the  jury,  and  is  contrary  to  section  3183  ot  the  Code;  often 
the  whole  case  turns  on  the  simple  question  of  whether  the 
defendant  got  possession  as  tenant  of  the  plaintiff.  If  he  did, 
the  general  rule  of  law  undoubtedly  is  that  he  cannot  set  up 
any  title  inconsistent  with  the  relation  then  existing  between 
tiiem.  If  under  the  proof  the  jury  are  satisfied  that  the 
defendant  did  so  go  into  possession,  they  should  under  the  law 
as  given  them  in  charge,  hold  the  defendant  estopped  and 
give  no  heed  to  that  part  of  the  evidence  which  sets  up  the 
want  of  fealty  due  from  a  tenant  to  a  landlord.  But  the  Judge 
erred  in  holding  that  the  evidence  offered  in  this  case  came 
within  the  rule  at  all.  The  foundation  of  the  doctrine  is, 
that  a  man  shall  not  get  possession  of  land  as  the  tenant,  or 
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under  a  bargain  with  another,  and  having  thus  got  the  advaa« 
tage,  stultify  his  own  act  and  setup  that  at  the  time  the  title 
was  not  in  the  person  from  whom  he  received  it.  And  this 
applies  to  regular  tenants  who  hold  at  will  or  for  yeaiB,  and 
to  purchasers,  who  at  the  time  take  no  title,  but  leave  it  with 
the  vendor  as  security  for  the  payment  of  the  purchase  money. 
But  this  rule  has  never  been  extended  to  cover  a  case  where 
the  tenant  afterwards  buys  and  gets  title  from  the  landlord 
or  where  the  landlord's  title  ceases,  as  if  it  be  a  life  estate, 
and  he  dies,  or  where  he  sells  to  a  third  person  or  where  the 
title  is  sold  at  sheriff's  sale  or  the  landlord  ceases  in  any 
way  to  be  the  owner  of  the  land.  Indeed,  the  principle  would 
never  seem  to  come  into  operation,  except  when  the  toumt 
undertakes  to  set  up  a  title  inconsistent  with  the  idea  that  ai 
the  time  he  took  the  possession,  the  landlord  had  the  title 
which  was  recognized  between  them. 

These  propositions  are  established  by  the  following  cases: 
luogaxx  V8.  Steel's  heirs,  7  Monroe,  (Kentucky)  104;  Casey  «. 
Gregory,  13  B.  Monroe,  508 ;  Swann  w.  Wilson,  1  A.  K.  Mar- 
shall, 99 ;  Jackson  vs.  Huwland,  6  Wendell,  666 ;  Nellers  f». 
Lathrop,  22  Wendell,  121 ;  Taylor  L.  &  Ten.,  section  707,  4 
Durnford  &  East;  1  Woodbury  &  Minot,  61.  The  subject  is 
also  iully  treated  in  American  Law  Beview,  October,  1871, 
23, 34. 

The  only  question  that  can  arise  in  this  case,  is  whether  if 
a  third  person  has  got  the  title  of  the  landlord  against  his 
consent,  as  by  a  sheriff's  or  marshal's  sale,  the  tenant  can  at- 
torn to  that  third  person,  and  on  suit  by  his  original  landlord| 
set  up  this  title.  We  think  the  authorities  are  that  he  may. 
The  purchaser  is  a  privy  of  the  landlord.  He  buys  at  the 
l^al  sale  all  the  rights  the  landlord  had.  Under  our  law,  he 
could  turn  the  tenant  out  summarily  by  the  sheriff,  since 
the  sheriff  is  authorized  to  turn  out  the  defendant,  his  heirs 
their  tenants,  etc.  Is  the  tenant  to  submit  to  be  turned  out? 
May  he  not  make  his  peace?  Is  he  not  in  good  &ith,  as  a 
law  abiding  citizen,  bound  to  do  what  the  law  orders  and  di- 
rects him  to  do,  or  must  he  wait  until  the  officer  comes  with 
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his  staff  and  forcibly  puts  him  out?  He  must  act  in  good 
ikith,  and  of  this  the  juiy  and  not  the  Court  are  to  judge 
irom  the  evidence.  See  the  cases  of  Foster  V8.  Morris,  3  A. 
£.  Marshall,  611 ;  Lunsford  vs.  Turner,  5  J.  J.  Marshall,  105. 
See  also  the  case  of  Swann  w.  Wilson,  1  A.  K.  Marshall,  99. 
On  this  as  on  other  questions  of  real  property,  the  Kentucky 
reports  abound  in  illustrations  and  decisions.  See,  also^  Har- 
bin  vs.  MoberiSy  33  Georgia^  48.  It  is  pushing  the  doctrine  of 
the  sacredness  of  the  rights  of  a  landlord  very  tax  to  say  that 
if  the  land  be  sold  as  his,  and  the  tenant,  instead  of  resisting 
the  sheriff,  makes  terms  with  the  purchaser  perhaps,  to  save 
his  &mily  from  exposure  to  storm  and  cold,  he  is  to  be  treated 
as  a  traitor  to  that  fealty  every  tenant  owes  to  his  landlord.  It 
is  absurd  to  say  that  the  landlord  may  recover  against  the 
tenant,  backed  as  he  is  by  the  purchaser,  and  as  soon  as  the 
recovery  is  had,  the  purchaser  may  come  with  the  sheriff  and 
formally  put  the  landlord  out  and  the  tenant  in.  We  think 
the  tenant  may  show  that  he  has  attorned  to  the  purchaser  at 
the  marshaPs  sale,  and  set  up  that  title  even  if  Smith  be  no 
actual  party.  But  under  our  law  we  think  the  real  owner  has 
a  right  to  be  made  a  party,  and  to  take  the  place  of  his  ten- 
ant. It  is  nothing  but  his  duty  to  his  tenant,  and  it  is  his 
right  for  his  own  protection,  since  the  tenant  may  care  but 
little  whether  he  is  ousted  or  not,  as  his  term  may  be  nearly 
out 

We  reverse  the  judgment,  because  the  Court  had  no  right 
himself  to  determine  wheth^  the  defendant  was  tenant,  and 
because  we  think  the  defendant,  even  if  he  was  tenant  when 
he  went  in,  or  purchased  and  took  a  bond,  thus  recognizing 
the  plaintiff's  intestate's  title,  and  going  in  under  it,  can  yet 
show  that  the  land  has  been  legally  sold  as  the  property  of 
the  vendor,  since  the  date  of  his  purchase,  and  that  he  has  m 
good  fiiith  attorned  to  the  purchaser  at  the  marshal's  or  sher- 
iff's sale. 

Judgment  reversed. 


Vol.  xltiu.  12. 
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George  Flemister,  plaintiff  in  error,  vs.  The  State  oy 

Georgia,  defendant  in  error. 

Where  the  iflsae  on  a  trial  of  an  indictment  for  perjury  was  whether  the 
defendant  swoce  willfully,  abflolutely,  knowingly  and  wisely,  in  swear- 
ing that  he  did  not  make  and  deliver  a  promissory  note  to  the  prose- 
ecutor,  nor  authorize  any  one  else  to  make  the  note  for  him,  and  it 
was  in  eyidence  that  the  defendant  could  not  read  or  write,  and  that 
the  note  was  written  and  signed  by  a  third  party,  though  at  the  request 
of  defendant,  and  read  to  him,  it  was  error  in  the  Conrt  to  refuse  to 
permit  the  defendant  to  prove  that  "  it  was  the  understanding  of  the 
parties  to  the  paper  which  was  executed  that  the  same  was  not  in- 
tended as  a  note,  but  simply  as  a  memorandum  of  an  agreement  to 
submit  a  controversy  to  arbitration." 

Criminal  law.  Peijury.  Evidence.  Before  Judge  Rob- 
inson. Morgan  Su|)erior  Court.  September  Adjourned 
Term,  1872. 

(Jeorge  Flemister  waa  placed  on  trial  for  the  offense  of  per- 
jury, alleged  to  have  been  committed  on  April  23d,  1872,  be- 
fore Joel  C.  Bamett,  a  Notary  Public  and  ex  officio  Justice  of 
the  Peace,  in  the  case  of  Jacob  Reese  against  said  Flemister, 
the  same  being  a  suit  on  a  due  bill  made  by  the  latter^  in  the 
following  words : 

'^$15  00.    Due  Jacob  Reese  fifteen  (15)  dollars  for  value  re- 
ceived.   This  March  4th,  1872. 

(Signed)  Geo.  Flemister." 

The  defendant  was  charged  with  having  sworn  willfully, 
knowingly,  absolutely  and  &Jsely  that  he  never  signed  nor 
delivered  to  said  Reese  the  aforesaid  due  bill.  The  defendant 
pleaded  not  guilty. 

Upon  the  trial,  it  appeared  that  the  defendant  was  an  illit- 
erate man,  unable  to  write,  and'  that  the  due  bill  aforesaid  was 
written  by  a  third  person  at  his  request. 

The  balance  of  the  testimony  is  unnecessary  to  an  under^ 
standing  of  the  decision. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial  upon  the  ground  that  the  Court  erred  in  re* 
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fusing  to  allow  the  defendant  to  prove  what  was  the  under- 
standing between  the  parties  to  said  due  bill^  to-wit :  that  the 
same  was  not  intended  as  a  note,  but  simply  as  a  memoran- 
dum of  an  agreement  to  submit  a  controversy  to  arbitration. 
The  motion  was  overruled  and  the  defendant  excepted. 

BiLLUPS  &  Bbobston,  for  plaintiff  in  error: 

Fleming  Jordan,  Solicitor  General,  for  the  State. 

Trippe,  Judge. 

The  indictment  charges  that  the  defendant  swore  that  he 
did  not  make,  sign  or  deliver  the  note.  The  State  proved  that 
It  was  executed  by  an  agent,  at  defendant's  request  and  in  his 
presence.  Defendant  objected  to  this  as  being  variant  from 
the  all^ation  in  the  indictment.  In  EUis  V8»  Francis^  9 
Oeorgiuy  325,  when  the  question  was,  whether  a  return  on  an 
execution  of  nuHa  bona,  made  by  another  person  than  the 
bailiff,  but  by  his  request  and  in  his  presence,  he  knowing  the 
&ct  to  be  true,  was  a  good  and  lawful  return,  this  Court  held 
that,  "this  return  *  *  *  may  be  considered  as  the  act  of 
the  constable  himself,  as  much  so  as  if  he  had  held  the  pen  in 
his  own  hand,"  etc.  So  in  Beinhart  tw.  Miller^  22  Georgia^ 
415,  when  the  contract  was  signed  by  the  brother  for  his  sis- 
ter, Casa  Miller,  and  near  where  she  was,  it  was  said,  "  it  was 
Oasa  Miller's  own  act,  performed  by  her  brother,  by  her  com- 
mand."    We  think  this  testimony  was  admissible. 

The  issue  on  trial  was,  did  the  defendant  knowingly,  will- 
fiilly  and  absolutely  swear  fiilsely  when  he  swore  that  he  did 
not  make  or  deliver  the  note,  etc.  It  was  in  evidence  that 
he  was  illiterate  and  could  not  read  or  write.  It  seems  from 
the  testimony  for  the  prosecution  that  there  was  a  dispute  or 
contest  between  defendant  and  prosecutor  at  the  time  the  note 
was  given  as  to  whether  the  former  would  pay  the  latter.  It 
does  not  appear  what  the  claim  was,  but  it  is  evident  there 
was  some  diss^reement  about  it.  The  defendant  offered  to 
prove  on  the  trial  of  the  indictment,  that  "it  was  the  under- 
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standing  of  the  parties  to  the  pretended  note  that  the  same 
was  not  intended  as  a  note,  but  simply  as  a  memorandam  of 
an  agreement  to  submit  a  matter  in  controversy  to  arbitra- 
tion." Ought  he  to  have  been  allowed  to  have  done  this  ? 
The  State  had  proven  that  a  note  was  written  and  signed, 
read  over  to  defendant  and  delivered  by  him  to  the  prosecutor. 
Yet  if  it  had  been  the  understanding  that  the  paper  was  not 
a  note,  that  there  was  to  be  an  arbitration  about  the  contro- 
versy, and  that  this  paper  was  in  reference  to  that,  to- wit:  a 
memorandum,  would  not  that  have  been  competent  on  the 
doctrine  of  mistake,  or  that  the  defendant  was  in  error  as  to 
what  si^as  done?  It  must  be  remembered  that  the  peijury  was 
assigned  on  testimony  given  in  on  a  suit  on  that  note;  defend^ 
ant  had  filed  a  plea  of  non  €9t  factum.  It  was  sworn  to  and 
on  the  trial  defendant  under  oath  stated  what  has  been  above 
recited,  on  which  the  perjury  is  assigned.  Had  he  on  that 
trial  proved  what  he  now  proposes  to  prove,  to-wit:  that  he 
did  not  know  it  was  a  note,  that  neither  parly  intended  it  as 
a  note,  but  something  else,  and  the  Court  credited  the  testi- 
mony, could  a  judgment  on  the  note  have  been  given  against 
him  ?  If  it  could  not,  and  on  this  trial  he  proves  all  this  and 
it  is  believed,  can  he  be  said  to  be  guilty  of  perjury  in  swear- 
ing what  he  did?  We  only  speak  from  what  the  record  says 
he  proposed  to  prove.  If  that  evidence  would  probably  have 
been  of  benefit  to  him  he  was  entitled  to  it^  particularly  when 
taken  in  connection  with  the  fact  that  he  could  not  read  or 
write. 
Let  the  judgment  be  reversed  and  a  new  trial  granted. 


E.  GuTHMAN,  plaintiff  in  error,  vs.  M.  T.  CAffTLEBERRy, 

defendant  in  error. 

jWhen  tbe  landlord  failed  to  repair  the  roof  of  the  store-hoase,  after  no- 
tice of  its  leaky  condition,  and  his  tenant's  goods  were  damaged 
thereby,  the  tenant  is  entitled  to  reconp  the  amount  of  such  damages 
as  against  a  distress  warrant  for  the  rent     (B.) 
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Landlord  and  tenant.  Distress  warrant.  Beooupment. 
Before  Jadge  Cowabt.  City  Court  of  Atlanta.  June  Term, 
1872, 

For  the  iaets  of  this  case^  see  the  decision. 

8.  Weil,  by  A.  W.  Hammond  &  Son,  for  plaintiff  in 
error. 

Jackson  &  Clarke,  for  defendant, 

Warner,  -  Chief  Justice. 

*■• 

The  plaintiff,  as  landlord,  sued  out  a  distress  warrant  for 
rent  due  him  by  the  defendant,  which  was  levied  on  the  de* 
fendant's  property.  The  defendant  filed  an  affidavit  that  the 
rent  daimed  by  the  plaintiff  was  not  due.  On  the  trial  of 
the  issue  thus  fertned,  the  defendant  offered  to  prove  that  the 
roof  of  the  store-house  rented  was  in  a  leaky  condition,  and 
that  by  reason  thereof  the  defendant's  goods  had  been  damaged 
$300  00.  The  plaintiff  ol3gected  to  this  evidence,  and  the 
Court  sustained  the  objection,  unless  it  was  shown  that  there 
was  a  pre-existing  agreement  that  repairs  should  be  made  on 
the  store-house  before  the  defendant  moved  into  it.  Where- 
upon the  defendant  excepted. 

The  landlord  is  bound  by  law  (independent  of  any  pre- 
existing contract  to  that  effect,)  to  keep  the  rented  premises  in 
repair :  Code,  2258.  If  the  landlord  in  this  case  failed  to 
repair  tiie  roof  of  the  store-house,  after  notice  of  its  leaky 
condition,  and  the  defendant's  goods  were  damaged  thereby, 
he  was  entitled  to  recoup  such  damages  from  the  plaintiff,  and 
have  the  same  deducted  out  of  tlie  rent  claimed  to  be  due  for 
the  store-house,  and  if  the  damages  sustained  exceeded  the 
amoant  of  the  rent  claimed  to  be  due,  then  the  defendant  did 
not  owe  the  rent  cUimed:  Code,  sections  2858,  2859,  2861. 

In  our  judgment,  the  evidence  offered  by  the  defendant  was  * 
admissible,  and  it  was  error  in  rejecting  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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liORENZO  D.  Monroe  et  oL,  plaintiSs  in  error,  vs.  Richard 

Y.  Carter,  defendant  in  error. 

When  there  was  a  trial  before  a  jury,  on  a  warrant  for  forcible  entry  and 
detainer,  and  the  entry  and  force  by  the  defendant  were  admitted, 
but  it  was  set  up  that  the  plaintiff  was  holding  as  the  tenant  of  the  de- 
fendant, and  there  was  evidence  upon  both  sides  upon  the  point,  io 
the  main,  by  the  parties  themselves  as  witnesses,  and  the  jury  found 
for  the  plaintiffs,  under  a  charge  of  the  Court  telling  them  that  the  case 
turned  upon  the  nature  of  the  plaintiff  *s  holding,  whether  in  his  own 
right  or  as  tenant,  and  the  jury  found  for  the  plaintiff,  this  Court  will 
not  overrule  the  Court  below  in  refusing  to  order  a  new  trial  uuleaa 
the  verdict  be  most  manifestly  contrary  to  the  evidence. 

Forcible  entry  and  detainer,  Poesession.  Before  Judge 
Harrell.  Randolph  Superior  Court.  November  Term, 
1872. 

Riehacd  Y.  Carter  made  affidavit  before  Thomas  Coleman, 
Justice  of  the  Peace,  that  Lorenzo  D.  Monroe  and  Eugenius 
L.  Douglass  had  forcibly  entered  and  detained  a  certain  lot  of 
land  with  a  dwelling  house  and  mill  thereon  in  the  county  of 
Randolph,  of  which  deponent  had  had  the  peaceable  posses- 
sion. A  jury  was  regularly  impanneled  and  the  trial  [Hro* 
oeeded« 

The  plaintiff  testified  that  he  was  in  the  quiet  and  peace- 
able possession  of  said  property  untU  January  6th^  1872.  Ou 
that  day  he  was  absent  from  home,  when  the  defendants  took 
possession  and  placed  a  tenant  in  the  dwelling  and  mill.  The 
mill  and  house  were  both  locked.  They  entered  without  the 
consent  of  the  plaintiff. 

The  defendants  testified  that  they  were  in  possession  of  the 
property  during  the  year  1871  and  since;  that  plaintiff  was 
on  the  land  as  their  tenant;  that  they  began  business  on  the 
place  on  January  6th,  1872. 

Wliilst  Eugenius  L.  Douglass  was  being  examined,  he  was 
asked  by  counsel  for  the  plaintiff  if  there  was  not  a  written 
agreement  between  plaintiff  and  defendants  as  to  said  prop* 
erty.    He  replied^  that  the  deed  to  defendants  was  in  writings 
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and  plaintiff  had  a  p^per  from  them  obligating  defendants  to 
reconvey  on  certain  conditions,  which  he  would  be  glad  if 
plaintiff  would  produce;  he  did  not  think  the  agreement  about 
the  possession  of  the  place  was  in  writing. 

By  agreement  of  all  parties  the  following  instrument  was 
introduce^  in  evidence: 

'^GEORGIA— Eakdolph  county. 

"This  agreement  made  this  4th  day  of  February,  1871, 
between  L.  D.  Monroe  and  E.  L.  Douglass  of  the  one  part,  and 
Richard  V.  Carter  of  the  other  part,  all  of  the  county  and 
State  aforesaid :  witnesseth,  that  whereas,  on  the  2d  day  of 
January  of  this  present  year,  (1871,)  Richard  Y.  Carter,  by 
deed,  conveyed  to  the  parties  of  the  first  part,  lot  of  land  num- 
ber forty-five,  with  half  of  lot  number  forty-six,  lot  of  land 
number  seventy,  south  half  of  lot  of  land  number  seventy* 
one  and  lot  of  land  number  eighty-two,  all  lying  and  being 
in  the  sixth  district  of  originally  Lee,  now  Randolph  county; 
Now  should  the  said  Richard  V.  Carter,  on  the  Ist  day  of 
Janury,  1872,  or  before  that  time,  pay  to  said  Lorenzo  D. 
Monroe  and  E.  L.  Douglass  $1,252  81,  with  sixteen  per  cen- 
tum interest  thereon,  and  pay  to  Eugeaius  L.  Douglas  $970  58, 
with  seven  per  centum  interest  thereon  to  January  1st,  1872,  or 
the  time  payment  may  be  made,  if  made  before  that  time,  we  the 
said  L,  D.  Monroe  and  E.  L.  Douglass,  bind  ourselves  to 
reconvey  to  said  Richard  V.  Carter  the  lands  with  the  appur- 
tenances above  mentioned  and  described. 

(Signed)  "E.  L.  Douglass. 

"L.  D.  Monroe." 

Much  conflicting  testimony  was  introduced  as  to  whether 
plaintiff,  during  the  year  1871  and  until  the  time  when  he 
claimed  to  have  lost  possession  by  the  forcible  entry  of  defend- 
ants, was  in  possession  in  his  own  right  or  as  the  tenant  of  de- 
fendants. The  defendants  sought  to  show  an  advance  of  money 
by  them  to  the  plaintiff,  in  consideration  of  which  he  agreed 
to  hold  the  said  property  as  their  tenant.  The  evidence  was 
excluded  by  the  Court 
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The  Court  charged  the  jury,  "that  the  only  questioD  to  be 
submitted  to  and  determined  by  the  jury  on  the  trial  of  £)r^ 
cible  entry  or  forcible  [entry  and  detainer,  is  the  possession 
and  the  force,  without  r^ard  to  the  merit  of  the  title  on  either 
side," 

The  jury  returned  a  verdict  for  the  plaintiff.  Tlje  defend- 
ants filed  their  petition  for  certiorari  ailing  the  exclusion 
of  the  evidence  as  to  the  advance  of  money  and  the  charge  of 
the  Ck>urt,  as  error,  which  was  sanctioned.  Afler  argument 
had,  the  writ  of  certiorari  was  dismissed  and  a  new  trial  re« 
fused.  To  which  ruling  the  defendants  excepted  upon  each 
of  the  grounds  aforesaid. 

E.  L.  Douglass;  Herbert  Fielder,  for  plaintiffi  in 
error. 

Possession  is  the  only  question  of  inquiry :  Prince's  Dig. 
644;  4Ga.  R,  193. 

Hood  &  Kiddoo,  for  defendant. 

1st.  Force  having  be^  used  in  either  entry  or  detainer, 
plaintiffs  in  error  are  guilty:    35  Ga.  B.,  100. 

2d.  Every  unlawful  ontry  is  a  forcible  entry:  3  Brevard, 
413;  4  Ga.  R.,  193 ;  12  E.  C.  L.,  5;  9  Dana's  R.,  320;  2  B. 
Monroe,  300;  9  Yerger,  93,  317. 

3d.  The  verdict  being  sustained  by  the  evidence,  will  not  be 
set  aside,  whether  the  charge  was  right  or  wrong:  32  Ga. 
R.,  390. 

McCay,  Judge. 

This  is  another  case  of  a  complaint  to  this  Court  of  the  re- 
fusal of  a  Judge  to  set  aside  a  verdict  of  a  jury  on  the  fiicts. 

The  theory  of  our  law  is,  that  a  jury  shall  pass  upon  iacts. 
The  jurisdiction  of  this  Court  only  arises  when  the  verdict  is 
so  shockingly  contrary  to  the  truth  of  the  case,  as  it  appears 
by  the  record,  that  the  Judge  has  abused  the  power  granted 
him  by  law  to  look  into  the  facts  and  grant  or  refuse  a  new 
trial,  accordingly  as  he  shall  think  the  jury  have  abused  their 
right  or  not. 
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A  certiorari,  based  on  a  charge  of  a  verdict  being  contrary 
to  evidence,  stands  on  the  same  footing  as  a  motion  for  a  new 
trial,  in  this  respect.  Here,  the  magistrate  told  the  jury  dis- 
tinctly that  the  question  turned  on  the  issue  whether  the 
plaintiff  in  the  warrant,  had  been  holding  as  the  tenant  of 
the  defendants.  There  was  evidence  on  both  sides,  and  the 
decision,  by  the  theory  of  our  law,  was  with  the  jury. 

Until  the  Legislature  adopts  some  other  mode  of  trying 
questions  of  fects  than  the  trial  by  jury,  it  is  the  duty  of  the 
Courts  not  to  interfere  with  their  verdicts  for  any  but  very 
weighty  reasons.  Primarily,  the  duty  to  do  that  is  with  the 
Judge  of  the  Superior  Court,  and  the  jurisdiction  of  this 
Court  only  arises  when  he  fails  in  the  performance  of  his  duty. 
We  do  not  think  this  is  such  a  case,  although  the  record 
does,  in  our  opinion,  show  a  stronger  case  for  the  plaintifib  in 
error  than  for  their  opponent.  But  it  takes  more  than  this  to 
invoke  the  jurisdiction  of  this  Court  over  the  verdict  of  a 
jury,  backed  by  the  judgment  of  the  Judge  of  the  Superior 
Court. 

Judgment  affirmed. 


Joseph  Smith,  plaintiff  in  error,  V8.  T.  J.  Mason,  tax  col- 
lector, for  use,  etc.,  defendant  in  error. 

Before  tbe  passage  of  the  Act  of  August  24, 1872,  there  was  no  aathority 
in  any  officer  to  transfer  an  execution  for  taxes  so  as  to  entitle  the 
transferee  to  enforce  the  same  by  levy  and  sale  of  the  property  of  the 
defendant. 

Illegality.  Tax.  Execution.  Before  Judge  Robinson. 
Jones  Superior  Court.    April  Term,  1872. 

On  December  7th,  1869,  T.  J.  Mason,  tax  collector  for  the 
county  of  Jones,  hy  his  agent,  Roland  T.  Ross,  issued  execu- 
tion against  Joseph  Smith  for  $139  66,  the  amount  of  his  tax 
for  the  year  1869,  and  the  costs.     Upon  this  execution  was  a 
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receipt  to  Smith  for  $21  30,  dated  December  7th,  1869 ;  also 
a  receipt  to  Nathaniel  S.  Glover  for  $118  75,  the  balance  due, 
dated  December  10th,  1869;  also  the  following  entiy: 

''For  and  in  consideration  of  $118  75,  paid  by  Nathaniel 
S.  Glover  on  this  JL  fcuy  I  hereby  transfer  the  same^to  him 
without  recourse  on  me.    December  10, 1869. 

(Signed)  ''B.  T.  Roes,  Agent  for 

«T.  J.  Mason,  T.  C." 

On  November  4th,  1871,  the  above  execution,  at  the  in- 
stance of  Glover,  was  levied  upon  certain  lands,  the  property 
of  Smith.  The  latter  filed  an  afSdavit  of  illegality  upon  the 
grounds  that  the  execution  had  been  paid  ofiF,  and  that  neither 
the  tax  collector  nor  his  agent  had  authority  to  transfer  the 
same. 

Upon  the  trial  of  the  issue  thus  formed,  the  defendant  re- 
quested the  Court  to  charge  the  jury  that  neither  the  tax  col- 
lector nor  his  agent  had  authority  to  transfer  the  execution  to 
a  third  person  paying  off  the  same;  that  upon  its  payment  by 
such  third  person,  the  tax  collector's  control  over  it  ceased, 
and  it  could  not  be  enforced  against  the  property  of  the 
tax  payer  in  the  hands  of  any  one.  The  Court  refused  to 
charge  as  requested,  and  charged  directly  to  the  contrary.  To 
which  charge,  and  refusal  to  charge,  the  defendant  excepted. 
The  jury  found  in  fevor  of  the  plaintiff. 

The  defendant  assigns  error  upon  each  of  the  grounds  of 
exception  aforesaid. 

W.  A.  Lofton,  by  Z.  D.  Habrison,  for  plaintiff  in  error. 

C.  L.  Bartlett,  for  defendant. 

Trippe,  Judge. 

The  tax  collector  is  an  officer  of  the  State  to  ooUed  the 
taxes  due  from  the  tax  payer.  When  this  transfer  was  made 
of  the  tax  execution,  there  was  no  statute  allowing  it  to  be 
done.  Since  then,  an  Act  has  been  passed,  August  24, 1872, 
giving  to  the  offi^oer  whose  duty  it  is  to  enforce  the  execotioa 
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the  power  to  transfer  it  to  any  person  who  pays  it.  It  re- 
quired the  authority  of  the  Legislature  to  grant  the  power. 
That  Act  defines  what  the  transferee  may  do  in  enforcing  his 
rights  as  such,  tnd  confers  on  him  all  that  was  possessed  by  the 
State.  Without  this  Act,  such  an  assignment  could  not  be 
made.  The  collector  was  not  the  plaintiff,  nor  was  he  inter- 
ested in  the  execution,  nor  does  he  come  within  the  provisions 
or  spirit  of  sections  3539,  3540,  of  the  Code, 
Judgment  reversed. 


John  Doe,  ex.  dem.  Martin  W.  Bridwell  et  al.,  adminis- 
trators, plaintiffs  in  error,  vs.  Richard  Roe,  casual  ejector, 
and  Felix  Brown,  tenant  in  possession,  defendants  in 
error. 

1.  Where  tbe  Issue  was,  whether  or  not  the  deed  under  which  defendant 
held  the  land,  failed  by  mistake  to  cover  the  number  of  feet  actually 
fiold,  it  was  competent  for  a  witness  to  testify  that  the  lot  was  sold  as 
it  stood  in  the  inclosure  at  the  time.     (R. ) 

2.  It  was  competent  for  a  witness  to  testify  that  plaintiffs'  intestate  had 
offered  him  the  lot  in  his  shoe  shop  for  $300  00,  but  the  trade  was  not 
made  then  ;  that  plaintiffs'  intestate  and  the  purchaser,  under  whom  de- 
fendant held,  then  left,  and  the  purchaser  came  back  afterwards  and 
told  him  he  had  bought  the  lot,  but  he  had  to  throw  in  a  pair  of  footed 
boots,  the  answer  having  been  drawn  oat  by  plaintiffs,  and  tending  to 
show  the  place  where  the  sale  was  consummated.     (R.) 

8.  It  was  competent  for  a  witness  to  testify  that  plaintiffs'  intestate,  the 
purchaser  and  witness  were  on  the  lot  together  examining  it  previous 
to  the  cM>n8ammatioD  of  the  trade,  that  the  lines  were  pointed  out  by 
plaintiffs'  intestate,  and  marked  by  the  fence  then  around  it,  as  tend- 
ing to  8how  what  was  the  intention  of  the  parties  to  the  contract,  and 
whether  there  was  either  fraud  or  mistake  in  the  execution  of  the 
deed.     (R.) 

4.  A  mistake  in  a  deed,  to  be  corrected,  most  have  been  made  at  the 
time  of  the  execution.     (R.) 

5.  The  verdict  was  not  contrary  to  the  evidence.     (R.) 

Ejeetment.  Deed.  Mistake.  Evidence.  New  trial. 
Before  Judge  Hopkiks.  Fulton  Superior  Court.  April 
Term,  1872. 
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For  the  facts  of  this  case,  see  the  decision. 

Collier,  Mynatt  &  Collier,  for  plaintifis  in  error. 

1st.  Proof  necessary  to  establish  mistake  in  deed.  Gramble 
V8.  Knott  et,  aL,  40  Ga.  R.,  199 ;  Adair  vs.  Adair,  38  Ibid.,  46 ; 
Wyche  V8,  Green,  16  Ibid.,  63;  Administrator  of  Ligon  vs. 
Rogers,  12  Ibid.,  288;  Reese  r«.  Wyman  et.  al,  9  Ibid.,  436* 

2d.  Mistake  must  be  made  at  time  of  execution.  Reese  ««. 
Wyman  et.  al.,  9  Ga,  R,,  436 ;  Administrator  of  Ligon  vs. 
Ro^rs,  1 2  Ibid.,  288 ;  Wyche  and  wife  vs.  Green,  16  Ibid.,  63. 

3d.  Verdict  must  show  on  which  plea  rendered.  Code, 
sec.  3502;  Tompkins  vs.  Covey,  adm'r,  14  Ga.  R.,  119. 

L,  J.  Glenn  &  Son,  for  defendant. 

Warner,  Chief  Justice. 

1.  This  was  an  action  of  ejectment  brought  by  the  plain- 
tiffs against  the  defendant  to  recover  the  possession  of  part  of 
a  city  lot  in  the  city  of  Atlanta.  The  defendant  filed  an  equit- 
able plea,  setting  forth  that  the  premises  in  dispute  had  been 
sold  by  the  plaintiffs'  intestate,  in  the  year  1853,  to  one  Dubler, 
under  whose  title  the  defendant  claimed,  for  the  sum  of  $300 ; 
that  the  lot,  at  the  time  of  the  purchase,  was  inclosed  by  a 
picket  fence ;  that  the  plaintiffs'  intestate  sold  to  Dubler  all 
the  land  included  within  that  fence ;  that  the  deed  to  said 
premises  was  written  by  the  plaintiffs'  intestate  through  mis- 
take, and  described  therein  the  line  on  a  certain  alley  as  being 
only  fifty-one  and  one-half  feet,  when  it  should  have  been 
eighty-six  feet ;  that  the  deed  does  not,  in  consequence  of  said 
mistake,  speak  the  truth  and  intention  of  the  parties  to  the 
contract.  The  only  issue  made  and  submitted  to  the  jury  on 
the  trial,  as  certified  by  the  presiding  Judge,  was  as  to  the 
mistake  in  the  deed,  as  alleged  in  the  defendant's  plea.  The 
jury  found  a  verdict  for  the  defendant.  The  plaintifis  made 
a  motion  for  a  new  trial,  which  was  overruled,  and  the  plain- 
tiffs excepted.  There  was  no  error  in  admitting  the  answer 
of  Eisenhurst  to  the  question,  "Was  it  (the  lot)  or  not  sold 
by  Bridwell  as  it  stood  in  the  inclosure  at  the  time?"    This 
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\ras  a  circamstance  going  to  show  what  was  the  intention  of 
the  parties  at  the  time  of  making  the  contract.  If  the  plain- 
tiffs' intestate  sold,  and  Dubler  purchased  all  the  land  iifclu- 
ded  within  the  picket  fence,  and  the  deed  therefor  specified  a 
less  number  of  feet  than  was  actually  embraced  within  the 
limits  of  the  inclosure,  the  evidence  was  admissible  as  a  cir- 
cumstance from  which  the  jury  might  infer  that  there  was  a 
mistake  in  the  deed.  The  question  for  the  jury  to  decide  was, 
whether  all  the  land  included  within  the  picket  fence  was  sold, 
and  if  it  was,  did  the  deed  speak  the  truth  as  to  the  number 
of  feet  sold,  according  to  the  contract  and  intention  of  the 
parties,  or  was  the  description  of  the  number  of  feet  men- 
tioned in  the  deed  inserted  by  mistake  or  fraud  ? 

2.  There  was  no  error  in  admitting  the  answer  of  the  wit- 
ness, Eisenhurst,  to  the  twenty-first  cross-interrogatory  put  by 
the  plaintifis,  in  view  of  the  facts  disclosed  in  this  record.  The 
witness,  in  his  direct  examination,  had  testified  as  to  the  sale 
of  the  lot  by  Bridwell  to  Dubler,  and  as  to  the  circumstances 
tinder  which  that  sale  was  made.  The  witness  had  stated,  on 
his  direct  examination,  in  connection  with  other  facts  attend- 
ing the  sale,  that  Bridwell  had  first  induced  him  to  go  and 
see  the  lot  and  buy  it,  but  as  he  did  not  care  much  about  pur- 
chasing it,  he  induced  his  partner,  Dubler,  to  buy  it.  Dubler 
took  the  lot,  and  he  advanced  the  money  to  pay  for  it.  To 
weaken  the  force  of  the  testimony  of  the  witness  on  his 
direct  examination,  in  regard  to  the  sale  of  the  lot  as  em- 
braced within  the  incloeure  of  the  fence,  the  plaintiffs'  counsel, 
on  cross-examination,  asked  the  witness,  "  Where  was  the  trade 
made  between  Bridwell  and  Dubler  ?  "  "  Bridwell  offered  me 
the  lot,  in  my  shoe  shop,  on  Whitehall  street,  for  $300  00 ; 
the  trade  was  not  made  there ;  they  then  lefl,  and  Dubler  came 
back  afterwards  and  told  me  he  had  bought  the  lot ;  I  don't 
know  what  they  said  when  they  were  out ;  Dubler  said  he  had 
to  throw  in  a  pair  of  footed  boots."  The  answer  having  been 
drawn  out  by  the  piainti£&,  we  see  no  material  error  in  the 
Court  aUowing  him  to  answer  it.  The  witness  is  merely 
stating  his  reasons  for  knowing  where  the  trade  was  made. 
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3.  On  the  re-direct  examination  of  the  same  witness,  he  was 
asked  if,  previous  to  the  consummation  of  the  trade  between 
DuBler  and  Bridwell  for  the  lot  sued  for,  he  and  Dubler  and 
Bridwell  were  on  the  lot,  examining  it,  did  Bridwell  point  the 
lines  out,  and  if  so,  by  what  were  they  marked  ?  The  wit- 
ness answered,  "  We  were  present  on  the  lot,  previous  to  the 
consummation  of  the  trade,  examining  it  j  the  lines  were  point- 
ed out  by  Bridwell,  and  marked  by  the  fence  then  around  it/' 
This  evidence  was  also  objected  to,  but,  in  our  judgment, 
it  was  properly  admitted,  as  going  to  show  what  was  the  in- 
tention of  the  parties  to  the  contract,  and  relevant  to  the  ques- 
tion of  either  fraud  or  mistake  in  the  execution  of  the  deed. 

4.  It  is  true  that  the  mistake  in  the  deed  must  have  been  made 
at  the  time  of  its  execution,  and,  although  the  charge  of  the 
Court  is  not  set  forth  in  the  record,  we  will  presume  that  the 
Court  charged  the  law  correctly  in  relation  to  that  point  in 
the  case,  especially  as  no  exception  was  taken  to  it. 

5.  There  is  a  good  deal  of  evidence  in  the  record  going  to 
show  that  the  words  containing  the  number  of  feet,  as  ex- 
pressed in  the  deed,  was  entirely  inconsistent  with  the  expressed 
intention  of  the  parties  at  the  time  of  the  sale  of  the  lot ;  the 
conduct  of  the  parties  thereto  at  the  time,  and  the  acquiescence 
of  the  plaintifis'  intestate  for  many  years  after  the  sale,  added 
to  the  fiict  that  Dubler,  the  purchaser,  was  an  ignorant  Dutch- 
man, who  could  neither  read  nor  write,  we  feel  constrained  to 
say,  in  view  of  all  the  fects  disclosed  by  the  record  in  this 
case,  that  there  wa^  no  error  in  reiiising  the  motion  for  a  new- 
trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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HoBTOK  &  BnCEMAif ,  plaintiff  in  error^  vs.  Mobbis  Kohk^ 

defendant  in  error. 

Wben  a  mortgage  fi,  fa,  for  the  sale  of  a  parcel  of  land  waa^  onder  the 
orders  of  the  plaintiff's  attornej,  levied  on  the  land,  and  the  same  was 
sold  at  sheriff's  sale,  and  the  money  raised  applied  to  the  fl,fa.<,  and 
subsequently,  on  a  statement  that  the  ^. /a.  was  lost,  the  plaintiff  pro- 
cured an  alias ^  fa.  to  issue  (taking  no  notice  of  the  sale)  and  caused 
it  to  be  again  levied  on  the  land,  and  a  claim  was  interposed  by  one 
claiming  under  the  defendant  in  the  mortgage : 

Held,  That  the  claimant  may  attack  the  plaintiff's  fl.  fa,  by  showing 
that  the  orders  had  been  complied  with,  and  the  land  sold  according 
to  its  commands^  and  that  it  was  not  competent  for  the  plaintiff  in  re- 
ply to  show  that  said  sale  was  illegal,  it  having  been  made  whilst  there 
was  a  pending  injunction  prohibiting  said^.  fa.  from  proceeding.  The 
Court  will  not  permit  the  plaintiff  to  set  up  his  own  wrong ;  said  sale 
and  the  return  thereof  are  existing  facts,  and  until  set  aside  by  a  pro- 
ceeding for  that  purpose  cannot  be  treated  as  null  by  the  very  party 
who  thus  disobeyed  the  order  of  the  Chancellor. 

Injunction.  Illegal  sale-  Mortgage.  Before  Judge  Har- 
vey. Floyd  Superior  Court.  January  Adjourned  Term, 
1872. 

On  October  30th,  1871,  an  alias  mortgage  execution  in  fa- 
vor of  Horton  &  Rikeman,  against  John  G.  McKenzie,  was 
levied  upon  the  west  half  of  lot  number  forty-six,  in  the 
Cooea  division  of  the  city  of  Rome,  with  the  improvements 
thereon,  as  the  property  of  the  defendant.  A  claim  was  filed 
to  the  land  levied  on  by  Morris  Kohn.  Upon  the  trial  of  the 
issue  thus  formed,  the  evidence  made  the  following  case : 

On  the  28th  day  of  March,  1851,  Alfred  Shorter  sold  to 
John  Q.  McKenzie  lot  number  forty-six,  in  the  Coosa  divis- 
ion of  the  city  of  Rome,  taking  two  notes,  each  for  $200  00, 
and  giving  his  bond  for  titles.  McKenzie  paid  on  these  notes 
at  different  times  $175  00.  On  the  21st  of  August,  1852,  he 
sold  one-half  the  lot  to  Felix  B.  Moyers.    Shorter  sued  the 

aforesaid  notes  to  judgment,  and  on  the day  of  January, 

1857,  had  the  execution  based  thereon  levied  on  said  lot.  On 
the  3d  of  February,  of  the  same  year,  after  the  levy,  he  filed 
his  deed  in  the  clerk's  ofSce,  conveying  said  property  to 
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McKenzie.  The  entire  lot  was  sold  under  this  levy,  and 
Moyers  became  the  purchaser  for  f317  00.  He  paid  to  the 
sheriff  his  liid  and  received  a  deed. 

On  the  10th  of  February,  1853,  McKenzie  executed  a 
mortgage  on  the  property  levied  on  to  Horton  &  Bikeman, 
to  secure  the  payment  of  $600  00.  This  instrument  was  re- 
corded on  March  19th,  1853.  Proceedings  were  instituted  to 
foreclose  this  mortgage,  and  on  February  10th,  1857,  a  rule 
absolute  was  taken.  On  April  Ist,  of  the  same  year,  the 
mortgage  execution  was  levied  on  the  property  in  dispute. 
Moyers  filed  his  bill  s^inst  Horton  &  Bikeman,  and  Thomas 
8.  Price,  the  deputy  sheriff  making  the  levy,  praying  that  the 
writ  of  injunction  may  issue  restraining  any  further  proceed- 
ing on  said  levy.  The  bill  was  sanctioned  on  June  29th, 
1857,  and  the  writ  of  injunction  issued  in  accordance  with  the 
prayer.  On  December  11th,  1867,  an  alias  mortgage  execu- 
tion was  issued.  On  the  3d  of  March,  1868,  under  the  direc- 
tions of  plaintiffs'  attorneys,  the  injunction  still  pending,  the 
land  in  dispute  was  sold  at  sheriff's  sale  under  said  execution, 
and  purchased  by  Daniel  S.  Printup  for  $30  00.  The  pro- 
ceeds of  the  sale  was  applied  to  the  satisfaction  of  the  prooess 
under  which  the  property  was  sold.  On  the  27th  of  March, 
1868,  the  bill  upon  which  the  injunction  aforesaid  issued,  was 
dismissed  for  want  of  prosecution.  On  October  24th,  1871, 
the  claimant  being  m  possession  of  the  property  in  dispute, 
a  second  alias  execution  was  issued  at  the  instance  of  Printup, 
and  levied  on  the  30th  day  of  the  same  month. 

The  evidence  was  voluminous,  but  the  above  statement  is 
all  that  is  necessary  to  an  understanding  of  the  decision. 

The  Court  charged  the  jury  as  follows:  "If  you  should 
find  that  this  same  property  was  sold  by  the  order  of  the 
plaintiff  or  their  attorneys,  under  the  mortgage  fi.  fa,  and 
said  fi.  fa,  took  the  proceeds  of  the  sale,  or  its  share  of  it^  it 
divested  the  mortgage  lien  until  the  sale  should  be  set  aside,  and 
in  order  to  set  it  aside  and  resell,  so  as  to  conclude  the  rights  of 
persons  not'  holding  under  McKenzie,  the  defendant  in  fi,  feu, 
or  deriving  title  through  or  from  those  who  did  hold  under 
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him,  snob  persons  who  have  any  rights  that  would  be  affected 
by  the  resale,  miist  have  had  notice  of  the  proceeding  to  order 
a  new  sale.  (The  subsequent  order  for  the  last  alias  fi,fa.  to 
issue  not  being  sufiSicient  to  conclude  the  rights  of  any  but  the 
defendant  in  fi^fa*  and  those  in  privity  with  his  title.)  Even 
if  the  plaintiffi  were  enjoined  at  the  time  of  the  sale  tliat 
would  not  alter  the  case,  as  they  would  be  estopped  from  say- 
ing the  side  made  by  them  was  void.'' 

The  jury  returned  a  verdict  finding  the  property  not  sub- 
ject. . 

The  plaintifiCs  moved  for  a  new  trial  upon  the  ground, 
amongst  others,  of  error  in  the  aforesaid  charge.  The  motion 
was  overruled  and  phiintifi&  excepted. 

Underwood  &  Rowell;  Printup  &  Fouche,  forplain- 
tiffi  in  error* 

DuNLAP  SooTT,  for  defendant. 

MoCat,  Judge. 

It  is  not  neoessaty  to  discuss  many  of  the  points  so  elabo- 
rately insisted  on  in  the  argument  of  this  case.  If  the  charge 
of  the  Court,  as  to  the  effect  of  the  previous  sale  upon  the 
fi.  fa.  is  right,  there  is  no  error  in  the  judgment  refusing  a 
new  trial.  In  common  language  we  call  a  process  of  this 
sort  a  fi.  feu  but  it  is  in  &ct  an  order  to  the  sheriff  to  seize 
and  sell  a  particular  parcel  of  land.  This  the  proof  showed 
the  sheriff  had  done.  That  the  plaintiff's  attorney  had  directed 
him  to  levy  the /./a.  on  the  land,  that  he  had  done  so,  adver- 
tised and  sold  it,  and  that  the  proceeds  had  been  applied  to  the 
mortgage  JL  fa.  Prima  fade,  this  was  a  complete  exhaust- 
ing of  the  functions  of  the  mortgage  Ji,  fa.  Its  orders  had 
been  fully  obeyed.  The  land  it  ordered  sold  had  been  all 
sold,  and  it  could  no  longer  proceed.  It  was  fimctus  officio. 
In  reply  to  this  it  was  insisted  that  this  sale,  though  made 
under  the  directions  of  the  plaintiff,  was  void,  that  at  the 

time  of  the  sale  there  was  pending  in  Floyd  Superior  Court  a 
Vol.  xlyiii.  18, 
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bill  in  equity  in  favor  of  Moyers,  enjoining  the  plaintiff  from 
selling  this  land  by  virtue  of  said  mortgage^,  fa.,  that  there- 
fore^ in  thus  selling  the  land^  he  was  disobeying  the  injunc- 
tion^ acting  illegally,  in  contempt  of  the  injunction^  and  that 
the  whole  proceeding  was  therefore  void. 

We  do  not  at  present  decide  whether  or  not  this  is  so.  We 
incline  to  think  that  the  plaintiff  in  the  bill  and  those  claim- 
ing under  him,  may  insist  upon  its  ill^ality  and  invalidity. 
But  it  is  not  in  the  mouth  of  the  plaintiff  in  the  JL  fa.  to 
come  thus  collaterally  into  a  Court  and  plead  the  iUeffoUty 
of  his  own  acts.  We  do  not  say  he  is  estopped,  in  the  sense 
of  that  rule  which  estops  a  man  from  denying  the  validity  of 
an  act  or  statement  of  his,  under  which  a  third  person  has 
paid  out  money,  or  put  himself  in  a  position  where  it  would 
be  a  iraud  upon  him  to  permit  the  other  to  repudiate  his  act. 

The  ground  of  this  case  is,  that  one  will  not  be  allowed  to 
assert  in  a  Court  that  his  own  act  was  a  viokUion  of  law. 

This  levy  and  sale  are  existing  fiicts.  They  actually  took 
place.  Whether  they  are  void  or  not  may  depend  on  the  op- 
tion of  Moyera,  or  those  claiming  under  him,  or,  perhaps,  on 
the  discretion  of  the  Chancellor  whose  order  was  disobeyed. 
At  any  rate,  we  think  the  plaintiff  cannot  say  they  are  void 
until  there  has  been  a  proceeding  to  set  them  aside.  This  has 
never  been  done.  It  is  absurd  to  say  that  the  order  for  the 
alias  fi.  fa,  does  this.  The  Issue  was  not  made  before  the 
Judge.  Not  only  did  the  order  pass  without  notice,  but 
there  was  nothing  in  the  papers  even  calling  the  attention  of 
the  Court  to  the  fact.     It  was  simply  ignored. 

We  think,  therefore,  the  Court  was  right  in  his  charge  on 
this  point,  and  if  so,  the  issue  was  properly  found  by  the 
jury  for  the  claimant. 

Judgment  affirmed. 
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Richmond  A.  Reid,  plaintiff  in  error,  vs.  John  B.  Whit- 
field et  (d,y  defendants  in  error. 

1.  Where  several  grounds  are  taken  in  a  molion  for  a  new  trial,  and  the 
Court  grants  the  motion,  without  stating  on  what  ground,  if  there  he 
any  one  of  the  grounds  on  which,  if  the  Court  had  rested  its  judgment, 
this  Court  woald  not  interfere,  the  order  granting  the  new  trial  will  be 
allowed  to  stand. 

2.  Where  the  plea  of  payment  is  filed,  and  the  evidence  is  conflicting 
whether  a  check  given  by  one  of  the  defendants  was  accepted  in  pay- 
ment of  the  debt  sued  on,  and  the  Court  grants  a  new  trial  on  the 
ground,  amongst  others,  that  the  verdict  is  against  the  weight  of  the 
evidence,  this  Court  will  not  interfere  with  the  discretion  of  the  Judge 
so  granting  the  new  trial,  unless  the  evidence  be  so  strongly  in  favor 
of  the  verdict  as  to  show  an  abuse  of  that  discretion. 

New  trial.  Payment.  Before  Judge  Robinson.  Jasper 
Superior  Court.     August  Term,  1872. 

Richmond  A.  Reid  brought  complaint  against  John  B. 
Whitfield  and  Elbert  W.  Baynes  upon  the  following  note : 

"  On  or  before  the  3d  day  of  November  next,  we  or  either 
of  us  promise  to  pay  H.  J.  Dennis  or  bearer  two  hundred  and 
seventy-five  dollars,  for  value  received,     October  20th,  1868. 
(Signed)  "J.  B.  Whitfield, 

'*  E.  W.  Baynes,  security." 

The  defendants  pleaded  the  general  issue  and  payment;  and 
the  security  the  further  fact  that  his  signature  to  said  note  was 
obtained  by  misrepresentations. 

The  evidence  made  the  following  case :  W^hitfield  gave  the 
note  sued  on  in  part  payment  for  a  horse.  Dennis  and  Reid 
were  selling  horses  together.  The  former  stated  to  Whitfield 
that  his  cash  price  for  the  horse  was  $275  00 ;  if  he  credited 
any  one  he  knew  well,  his  price  would  be  $300^  00 ;  but  if  he 
sold  the  animal  to  him  on  time,  he  must  pay  $325  00,  and 
mast  give  security  for  $275  00  of  this  amount.  Baynes  agreed 
to  stand  security  for  this  last  amount.  The  evidence  is  con- 
fliciting  as  to  whether  Baynes  believed  this  sum  to  be  the  en- 
tire price  of  the  horse,  or  whether  he  was  informed  as  to  the 
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iaet  ihai  Whitfield  was  to  give  his  individual  note  for  an  ad- 
ditional $50  00.  Whitfield  gave  to  plaintlfl;  on  March  22d, 
1869,  the  following  order: 

'^  $335  00.  Mr.  John  F.  Patterson,  execntor  of  Mathew 
Whitfield,  deceased,  will  please  pay  Richmond  A.  Beid  or 
bearer,  three  hundred  and  thirty-five  dollars,  on  two  notes  he 
holds  against  me,  and  oblige,  yours,  etc. 

(Signed)  "  John  B.  Whitfieij>.'' 

Plaintiff  required  that  an  additional  $10  00  should  be  em- 
braced in  this  draft  to  cover  the  interest  on  the  notes.  The 
evidence  is  conflicting  as  to  whether  this  order  was  given  in , 
payment  of,  or  as  collateral  security  for  the  notes.  Whitfield 
had  seen  Patterson  and  made  arrangements  for  the  payment  of 
the  order.  He  had  given  to  Patterson  his  receipt  tor  $326  82, 
and  it  had  been  allowed  him  in  his  returns  as  executor. 
Neither  the  notes  nor  the  order  had  been  paid. 

The  jury  returned  a  verdict  for  the  plaintiff  against  both 
defendants,  for  the  full  amount  of  the  note  sued  on,  prindpal 
and  interest.  The  defendants  moved  for  a  new  trial,  because 
the  verdict  was  contrary  to  the  law  and  the  evidence.  The 
motion  was  sustained,  and  the  plaintiff  excepted. 

Fleming  Jordan  ;  Key  &  Preston,  for  plaintiff  in  error. 

C.  L.  Bartlett,  for  the  defendant. 

Trippe,  Judge. 

The  motion  for  a  new  trial  recited  several  grounds,  ^jid  was 
granted  by  the  Court  without  specifying  the  ground  on  which 
it  was  allowed.  An  examination  of  the  testimony  will  show 
that  it  was  strongly  conflicting  on  the  point  whether  the  check 
drawn  by  Whitfield  on  the  executors  of  his  grand-&ther  was 
accepted  by  plaintiff  in  payment  of  the  note.  Both  of  the 
defendants  say  it  was.  Baynes  states  that  before  it  was  given 
the  plaintiff  agreed  so  to  take  it;  that  he  put  himself  to  some 
trouble  to  have  the  check  drawn,  and  after  plaintiff  got  it  he 
told  Baynes  it  was  satisfactory.    The  plaintiff  says  it  was 


ATLANTA,  JANUARY  TEKM,  1873.         189 

Kile  vs,  Johnson. 

taken  as  collateral  security.  The  Jadge  who  tried  the  case 
was  not  satisfied  with  the  verdict,  which  was  for  the  plaintiff, 
and  we  do  not  feel  compelled  to  hold  that  be  abused  his  dis- 
cretion. 

Judgment  affirmed. 


Thomas  Kile^  plaintiff  in  error,  V8.  John  G.  Johnson,  de- 
fendant in  error. 

1.  Where  a. note  for  $1,488  00  was  made  in  1864,  and  after  the  conclu- 
lion  of  the  late  war,  was  stamped  with  a  fi?e  cent  revc^nue  stamp,  the 
holder  estimating  it  as  worth  $100  00,  it  was  properly  admitted  in 
evidence.     (R.) 

2.  Under  these  circa m stances,  it  was  not  error  to  admit  eyidence  under 
which  the  plaintiff  might  recover  more  than  $100  00  on  the  note.     (R.) 

S.  This  being  a  Confederate  contract,  it  was  the  province  of  the  jury  to 
adjust  the  equities  between  the.  parties  under  the  evidence  in  the  case, 
which  being  fairly  done  under  the  law  applicable  to  such  contracts, 
this  Court  will  not  interfere.     (R.) 

Stamps.  Evidence.  New  trial.  Ordinance  of  1865.  Be- 
fore Judge  Hopkins.  Fulton  Superior  Court.  April  Term, 
1872. 

Johnson  brought  complaint  against  Kile  on  an  aoocount  for 
twenty  boxes  of  tobaooo,  weighing  twenty-one  hundred  pounds, 
allied  to  be  worth  $3,150  00,  with  interest  from  June  12th, 
1864,  ud  on  a  due  bill  for  $1,488  00,  dated  June  15th,  1864. 
The  record  &ils  to  disclose  the  plea  of  defendant 
The  following  evidence  was  introduced  on  the  trial : 
John  G.  Johnson,  the  plaintiff,  sworn :  The  debt,  the  sub- 
ject matter  of  this  suit,  has  been  regularly  given  in  for  taxes, 
and  the  taxes  on  it  paid,  except  for  the  year  1865,  and  no 
taxes  were  required  to  be  paid  for  that  year.  Plaintiff  only 
placed  a  five  cent  revenue  stamp  on  the  note,  as  he  did  not 
legard  it  as  worth  more  than  $100  00.  In  1864,  sold  to  de- 
fendant twenty  boxes  of  tobacco  for  $6^000  00  in  Confederate 
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money.  Defendant  paid  him  between  $1,800  00  and  $2,000  00, 
in  Confederate  Treasury  notes,  and  turned  over  as  collateral 
security,  twenty-eight  seven-thirty  notes  or  bonds,  to  secure 
the  payment  of  $2,800  00,  and  gave  his  note  for  the  remain- 
der of  the  purchase  money,  $1,400  00.  The  reason  plaintiff 
would  not  receive  the  noteis  or  bonds  as  payment,  was  because 
he  wanted  the  '^new  issue,"  and  these  notes  or  bonds  were 
only  woith  sixty-six  and  two-thirds  cents  in  the  dollar,  and 
had  to  be  funded  in  four  per  cent,  certificates  by  a  given  time, 
or  depreciate  one-third  in  value.  Besides,  defendant  told  plain- 
tiff he  wished  to  get  them  back,  as  they  were  interest  bearing 
notes.  The  tobacco,  since  the  war,  would  have  been  worth 
from  seventy-five  cents  to  one  dollar  per  pound.  Tendered 
these  notes  back  just  before  this  suit  was  commenced. 

The  due  bill  sued  on  was  placed  in  evidence,  having  on  it 
a  five  cent  revenue  stamp. 

Thomas  Kile,  the  defendant,  testified  as  follows:  In  1864, 
bought  of  plaintiff  two  boxes  of  tobacco,  and  paid  him  about 
$4,800  00  in  Confederate  money,  and  gave  his  (defendants) 
note  for  the  balance.  The  seven-thirty  notes  were  not  given 
as  collateral  security,  but  were  delivered  in  part  payment 
These  notes  were  worth  as  much  as  the  new  issue,  and  the 
only  effect  the  Funding  Act  had,  was  to  make  them  worth  a 
premium.  Might  have  said  to  the  plaintiff  at  the  time  he 
paid  them  to  him,  that  he  would  give  him  new  issue  for  them 
when  he  got  it,  or  that  he  wanted  to  keep  them  because  they 
were  interest  bearing  notes.  This  was  a  Confederate  transac- 
tion, and  at  the  time  $1  00  in  gold  was  worth  fix>m  $^  00  to 
$20  00  in  Confederate  money. 

Four  witnesses  testified  that  the  seven-thirty 'notes  or  bonds 
were  not  included  in  the  Act  requiring  what  was  known  as 
the  old  issue,  to  be  funded  within  a  specified  time.  At  all 
times  these  notes  were  at  par,  and  worth  fully  as  much  as  the 
new  issue. 

Barber's  tables  were,  by  consent,  considered  in  evidence,  by 
which  from  June  1st,  to  July  15th,  1864^  $1  00  in  gold  was 
worth  $18  00  in  Confederate  money « 
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The  jury  returned  a  verdict  for  the  plaintiff  for  $258  00 
principal,  and  $139  65  interest. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds: 

Ist.  Because  the  Court  erred  in  admitting  in  evidence  the 
note,  having  but  a  five  cent  revenue  stamp  thereon,  the  de- 
fendant objecting  thereto. 

2d.  Because  the  Court  erred  in  admitting,  over  the  objec- 
tion of  defendant's  counsel,  evidence  which  would  authorize 
the  jury  to  find  more  than  $100  00  as  due  on  the  note. 

3d.  Because  the  verdict  was  contrary  to  the  evidence. 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  grounds  aforesaid. 

M.  J.  IvEY ;  L.  J.  Winn,  for  plaintiff  in  error. 
E.  N.  Bboyues,  for  defendant. 

Wakneb,  Chief  Justice. 

This  wag  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, to  recover  the  value  of  a  note  given  by  the  defendant 
to  the  plaintiff  for  tobacco,  dated  12th  June,  1864,  and  also 
containing  a  count  in  the  declaration  for  the  value  of  the  to- 
bacco. 

On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial  on  the  several 
grounds  set  forth  in  the  record,  which  was  overruled,  and  the 
defendant  excepted.  There  was  no  error  in  admitting  the  note 
in  evidence  to  the  jury.  It  had  a  revenue  stamp  on  it,  as  re- 
quired by  the  United  States  revenue  law,  for  the  value  at 
which  the  plaintiff  estimated  it  to  be  worth.  There  was  no 
error  in  admitting  evidence  going  to  show  that  the  plaintiff 
was  entitled  to  recover  for  the  note  and  the  tobacco  more  than 
$100  00.  It  is  true  that  the  plaintiff  stated  that  he  valued 
the  note  at  $100  00  when  he  put  a  revenue  stamp  on  it,  but 
that  was  a  circumstance  to  be  considered  by  the  jury  in  con- 
nection with  the  other  evidence  in  the  case.  It  was  not  cori- 
dvMve  as  to  his  right  to  recover  more  than  that  amount. 
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This  was  a  Confederate  contract^  and  it  was  the  proYinoe  of  the 
jury  to  adjust  the  equities  between  the  parties  under  the  evi« 
dence  in  the  case,  which,  in  our  judgment,  they  have  fairly 
done  under  the  law  applicable  to  such  contracts.  Whether 
the  seven-thirty  notes  or  bonds  were  received  by  the  plaintiff 
in  payment  of  the  tobacco,  or  only  as  collateral  security,  the 
evidence  is  conflicting.  The  jury,  however,  thought  proper 
to  believe  the  plaintiff  instead  of  the  defendant,  as  it  was  their 
privily  to  do. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Myron  D.  Wood,  plaintiff  in  error,  w.  The  State  of 

Georgia,  defendant  in  error. 

1.  A  married  maiii  known  by  a  female  of  ordinary  sense  to  be  such,  may 
be  guilty  of  the  crime  of  seducing  said  female,  but  under  section  4805 
of  the  Revised  Code,  which  provides  that  any  person,  who,  by  per- 
suasion and  promUe  of  marriage^  or  other  false  and  fraudulent  means, 
shall  seduce,  etc.,  a  married  man,  known  by  the  woman  to  be  such, 
cannot,  if  she  be  a  woman  of  ordinary  sense,  be  guilty  of  seducing  her 
by  "persuasion  and  promise  of  marriage.'' 

2.  Whilst  we  recognize  the  law  to  be  that  a  married  man,  known  to  be 
such  by  the  woman  seduced,  may  be  guilty  of  seduction  by  other  false 
and  fraudulent  means  than  by  persuasion  and  promise  of  marriage, 
yet  a  count,  in  an  indictment  which  charges  seduction  by  false  and 
fraudulent  means,  and  sets  forth  as  one  of  such  means  a  promise  of  mar- 
riage made  by  a  married  man  to  an  unmarried  female  of  ordinary  sense, 
who  knows  he  is  married,  is  not  a  good  count,  unless  it  also  contain 
charges  of  other  means,  false  and  fraudulent,  sufficient  in  themselves 
to  constitute  the  offense,  and  said  count,  though  then  £  good  count,  is 
only  so  because  of  the  charge  of  said  other  false  and  fraudulent  acts. 

8.  A  charge  of  seduction  which  sets  forth  that  the  defendant  was  a 
teacher  of  a  school  and  the  girl  seduced  his  pupil,  a  minister  of  the 
gospel  and  the  girl  a  member  of  the  church  of  which  he  was  the  pas* 
tor,  that  he  told  her  he  loved  her,  that  she  was  congenial  with  him, 
that  he  had  prayed  over  their  relations,  and  that  it  would  not  be  wrong 
for  her  to  submit  her  person  to  him,  by  meana  of  which,  etc,  is  a 
gdDd  charge. 

4.  The  guilt  of  the  accused  will  depend  on  the  proof  and  on  the  actual 
iufluence  under  all  the  facts,  including  the  several  characters  of  each, 
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and  her  confidence  in  him  and  the  effect  which  such  statements  had 
in  trath  upon  the  girl. 
6.  On  the  trial  of  an  indictment  for  seduction,  it  waa  error  in  the  Court 
to  charge  the  jury  that  whilst  the  woman  seduced  must  be  a  yirtuous, 
unmarried  female,  yet  the  test  of  her  virtue  was  whether  the  had  or 
had  not  before  that  time  ever  had  illegal  sexual  intercourse  with  a 
man.* 

6.  When,  on  a  trial  for  seduction,  the  female  alleged  to  have  been  se- 
duced was  the  sole  witness  to  the  principal  facts,  and  in  her  evidence 
she  declared  that  for  two  years  after  the  alleged  seduction  before  the 
trial,  she  had  lived  a  life  disclosing  great  moral  turpitude,  hypocrisy, 
and  the  Court  was  asked,  in  writing,  to  charge  the  jury  that  one  ground 
for  disbelieving  a  female  witness  was,  that  if  the  witness  disclosed  in 
her  testimony  acts  done  by  her  and  habits  of  life  pursued  by  her  which 
exhibit  moral  turpitude  in  herself,  and  the  Judge  refused : 

Eddf  That  Uiis  was  error,  and  the  fact  that  the  prisoner  on  trial  is 
charged  to  have  been  the  cause  of  said  acts,  and  to  have  joined  in 
them  does  not  alter  the  rule. 

7.  If  a  written  request  be  made  to  charge,  legal  in  its  terms  and  perti- 
nent to  the  matter  on  trial,  it  is  the  duty  of  the  Court  to  charge  at 
least  the  substance  of  it ;  it  is  not  enough,  if  by  inference  it  may  be 
covered  by  some  other  charge,  unless  that  inference  be  very  plain  and 
noticeable. 

8.  On  a  trial  for  seduction,  acts,  and  sayings  between  the  parties,  bear- 
ing upon  the  principal  fact,  both  before,  at  the  time  of,  and  after,  are  ad- 
missible in  evidence  as  inducement,  as  part  of  the  resgestce,  and  as  ex- 
planatory and  in  mitigation  or  exculpation  of  the  principal  fact. 

9.  Under  an  indictment  for  seduction,  it  is  competent  for  the  jury  to  find 
the  defendant  guilty  of  adultery  or  adultery  and  fornication,  if  the  proof 
would  justify  it.  Seduction  is  the  higher  offense,  and  necessarily 
makes  the  other,  and  it  was  error  in  the  Judge  on  the  written  request 
of  the  defendant's  counsel  to  refuse  to  point  out  to  the  jury  in  his 
charge  the  difference  between  these  offenses. 

Warnbr,  Chief  Justice,  dissented. 

Criminal  law.  Seduction.  Indictment.  Presumption. 
Witness.  Charge  of  Court.  Bea  geatoB.  Adultery  and  for- 
nication. Before  Judge  Hopkins.  DeEalb  Superior  Court. 
March  Term,  1872. 

Tbippk,  Jodre,  dissented  from  MoCat,  Judge,  on  this  proposition  as  follows: 
** It  wag  not  error  for  the  Court  to  charge.  'The  presumption  of  law  is  that  the 
female  alleged  to  have  heen  seduced  was  virtuous,  and  that  presumption  remains 
until  removed  by  proof.  She  ntust  have  personal  chastity.  If  she  at  the  time  of 
the  alleged  seduction  had  never  had  unlawful  intercourse  with  man,  if  no  man  had 
then  carnally  known  her,  she  was  a  virtuous  female  within  the  meaning  of  the  law. 
If  oan  had  then  carnally  known  her,  had  had  carnal  intercourse  with  her,  she  is 
not  a  virtaous  female  within  the  meaning  of  the  law/" 


194         SUPREME  COURT  OF  GEORGIA. 

Wood  M.  The  State  of  Georgia. 

Myron  D.  Wood  was  placed  on  trial  for  the  offense  of  se- 
duction. The  indictment  contained  three  counts.  The  first 
alleged  "that  the  said  Myron  D.  Wood,  in  the  county  afore- 
said, on  June  27th,  1868,  did,  by  persuasion  and  promise  of 
marriage,  to-wit:  by  then  and  there  promising  to  marry  one 
Emma  I.  Chivers,  when  his,  the  said  Myron  D.  Wood's  wife, 
to  whom  he  was  then  married,  should  die,  he,  the  said  Myron 
D.  Wood,  then  and  there  declaring  and  stating  to  said  Emma 
1.  Chivers,  that  his,  the  said  Myron  D.  Wood's  wife,  to  whom 
he  was  then  and  there  married  as  aforesaid,  was  in  bad  health 
and  would  not  live  long,  and  tliat  he,  the  said  Myron  D.  Wood, 
loved  her,  the  said  Emma  I.  Chivers,  better  than  any  other 
wpman  living,  that  he  thought  that  she,  the  said  Emma  L 
Chivers,  and  he,  the  said  Myron  D.  Wood,  were  congenial, 
and  that  they,  the  said  M}rron  D.  Wood  and  the  said  Emma 
I.  Chivers,  would  marry  as  soon  as  his  said  wife  should  die, 
and  he,  the  said  Myron  D.  Wood,  then  and  there  persuaded 
the  said  Emma  I.  Chivers  to  yield  herself  to  his  lustful  em- 
braces, and  to  allow  him  to  have  carnal  knowledge  of  her,  the 
said  Emma  I  Chivers,  by  telling  her,  the  said  Emma  I.  Chiv- 
ers, that  it  was  not  wrong  for  her  to  yield  herself  to  him,  and 
that  his  passion  for  her  was  pure  and  holy,  and  the  said  Myron 
D.  Wood,  then  and  there,  by  the  promise  of  marriage  and 
persuasion  as  aforesaid,  did  seduce  her,  the  said  Emma  I. 
Chivers,  she  then  and  there  being  a  virtuous,  unmarried  fe- 
male, and  did  then  and  there,  induce  her,  the  said  Emma  !• 
Chivers,  to  yield  to  his  lustful  embraces,"  etc. 

The  second  alleged  that  he,  the  said  Myron  D.  Wood,  "did, 
by  false  and  fraudulent  means,  seduce  one  Emma  I.  Chivers, 
she  then  and  there  being  a  virtuous,  unmarried  female,  and 
induce  her  to  yield  to  his  lustful  embraces,  and  allow  him^ 
the  said  Myron  D.  Wood,  to  have  carnal  knowledge  of  her, 
the  said  Emma  I.  Chivers,  to-wit:  by  then  and  there  prom- 
ising to  marry  her,  the  said  Emma  I.'  Chivers,  when  his,  the 
said  Myron  D.  Wood's  then  wife,  should  die,  and  that  his 
wife  could  not  live  long,  and  was  in  bad  health,  and  that  he. 
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the  said  Myron  D.  Wood,  loved  her,  the  said  Emma  I. 
Chivers,  better  than  any  woman  living,  and  that  his,  the  said 
Myron  D.  Wood^s  present  wife,  was  only  so  in  name,  and  that 
he  and  his  said  wife  were  not  congenial,  and  that  it  was  not 
wrong  for  her,  the  said  Emma  I.  Chivers,  to  yield  herself  to 
him,  the  said  Myron  D.  Wood,  as  he  and  she,  the  said  Emma 
I.  Chivers,  were  congenial ;  that  he,  the  said  Myron  D.  Wood, 
had  made  it  (her  yielding  herself  to  him)  the  subject  of  prayer 
to  Grod,'  and  that  it  was  not  wrong  for  her  to  do  so,  as  his 
wife,  then  married  to  him,  would  die  soon,  and  they,  the  said 
Myron  D.  Wood  and  Emma  I.  Chivers,  would  then  marry, 
and  that  his,  the  said  Myron  D.  Wood's,  passion  for  her  was 
pure  and  holy,  and  that  he,  said  Myron  D.  Wood,  would  not 
harm  her,  the  said  Emma  I.  Chivers;  he,  the  said  Myron  D. 
Wood,  when  making  said  promises  of  marriage,  and  using 
said  persuasions,  and  said  &lse  and  fraudulent  means  to  seduce 
her,  the  said  Emma  I.  Chivers,  being  then  and  there  a  min- 
ister  of  the  goepel,  and  her  pastor,  and  her  preceptor  in 
school,  and  by  means  of  such  persuasions  and  promises  of 
marriage,  and  by  the  false  and  fraudulent  means  used  by  the 
said  Myron  D.  Wood  as  aforesaid,  did  then  and  there  induce 
her,  the  said  Emma  I.  Chivers,  to  yield  to  his  lustful  em- 
braces, and  allow  him,  the  said  Myron  D.  Wood,  to  have  car- 
nal knowledge  of  her,  the  said  Emma  I.  Chivers,'^  etc. 

The  third  allied  that  the  said  Myron  D.  Wood  "did,  by 
persuasion  and  promises  of  marriage,  and  by  other  false  and 
£nandulent  means,  seduce  one  Emma  I.  Chivers,  then  and  there 
being  a  virtuous,  unmarried  female,  and  the  said  Myron  D. 
AVood,  then  and  there,  by  persuasions  and  promise  of  mar- 
riage,  and  other  &lse  and  fraudulent  means,  to-wit:  that  he, 
the  said  Myron  D.  Wood,  loved  her,  the  said  Emma  I. 
Chivers,  better  than  any  other  woman  alive,  and  that  it  was 
not  wrong  for  her,  the  said  Emma  I.  Chivers,  to  yield  herself 
to  him,  and  that  his  then  present  wife  was  only  so  in  name, 
and  that  she,  his  then  present  wife,  would  not  live  long;  that 
he  thought  that  she,  the  said  Emma  I.  Chivers,  and  he,  the 
said  Myron  D.  Wood,  were  congenial — ^he,  the  said  Myron 
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D.  Wood^  when  using  said  persuasion  and  making  such  prom- 
ises of  marriage^  and  using  said  false  and  fraudulent  means  to 
seduce  her^  the  said  Emma  I.  Chivers,  being  then  and  there 
a  minister  of  the  gospel,  and  her  pastor  and  her  preceptor  in 
school,  and  by  means  of  such  persuasion  and  promises  of  mar^ 
riage,  and  bj  the  fidse  and  fraudulent  means  used  bj  the  said 
Myron  D.  Wood  as  aforesaid,  did  then  and  there  induce  her^ 
the  said  Emma  I.  Chivers,  to  yield  to  his  lustful  embraces/' 
etc(. 

The  defendant  filed  a  special  plea  in  bar  of  said  indiotmoit, 
as  follows: 

^^That  at  the  time  the  oflfense  charfi^ed  in  said  indictment  is 
alleged  to  have  been  committed,  the  defendant  was  a  married 
man,  and  wajs  then  living  and  cohabiting  with  his  lawful  wife, 
and  had  been  so  living  and  cohabiting  with  his  lawful  wife 
for  more  than  eleven  years;  that  he  then  had,  and  at  the  time 
the  offense  is  alleged  to  have  been  committed,  did  have  a  law- 
ful wife  and  three  children,  with  whom  he  was  then,  and  at 
the  Ume  of  the  trial,  still  living,  all  of  which  facts,  stated  in 
said  plea,  were  well  known  to  Emma  I.  Chivers,  the  female 
alleged  to  have  been  seduced.  At  the  time  of  the  alleged  se- 
duction, and  for  several  years  previous  thereto,  the  said  Emma 
I.  Chivers  being  then  and  there  a  matured  woman  of  about 
nineteen  years  of  age,  of  sound  sense  and  discretion,  and  of 
good  education,  and  whoVas  then  and  there  well  acquainted 
with  the  &mily  of  the  defendant,  and  who  could  not  have 
been  a  party  to  a  contract  of  marriage  with  the  defendant^  and 
to  whom  the  defendant  could  not  have  made  a  valid  or  law- 
ful promise  of  maiTiage.'' 

The  Solicitor  General  demurred  to  the  plea.  The  demurrer 
was  sustained,  and  the  defendant  excepted. 

The  case  went  to  the  jury  upon  the  plea  of  not  guilty. 

The  following  evidence  was  introduced : 

FOR  THE  STATE. 

Emma  I.  Chiyers,  sworn :  My  name  is  Emma  L  Chivers  ; 
I  live  in  Decatur,  DeEalb  county ;  I  have  lived  here  since  I 
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was  a  child;  I  am  twenty-one  years  old;  I  am  acquainted 
with  the  defendant,  Myron  D.  Wood ;  I  knew  him  before  he 
was  here  as  pastor,  when  he  lived  in  Yorkville,  South  Caro- 
lina, when  he  came  to  visit  here ;  I  am  not  certain,  but  think 
he  came  here  in  July  of  1866 ;  he  taught  school  in  1867 ;  he 
brought  his  family  in  1867;  I  knew  him  then;  he  was  a 
]Mreacher  of  the  gospel — ^a  Presbyterian  preacher;  he  had 
charge  of  a  Presbyterian  church ;  he  taught  a  school — ^a  mixed 
school — ^male  and  female ;  I  was  living  over  across  the  rail- 
road when  he  came ;  we  moved  from  thtre  in  the  &11  of  1867 
I  think  in  October,  to  a  house  between  Mr.  Wood's  house  and 
Mr.  Winn's;  I  don't  know  how  far  from  Mr.  Wood's;  nearer 
to  Winn's  than  Wood's  house ;  I  was  fifteen,  going  on  sixteen^ 
in  1866 ;  in  1867, 1  commenced  going  to  school  to  Mr.  Wood ; 
I  did  not  go  to  school  to  him  when  living  at  the  big  house, 
near  depot ;  I  bc^an  when  we  moved  over  to  the  house  be- 
tween Wood's  and  Winn's ;  I  don't  think  we  lived  there  quite 
a  year ;  we  moved  then  to  Mr.  Wood's,  into  his  &mily ;  Mr. 
Wood  said  to  mother,  he  wanted  me  to  go,  so  he  could  better 
instract  me,  and  she  could  do  the  work  in  the  family  if  she 
would ;  it  was  at  his  suggestion  that  we  moved  to  his  house ; 
I  did  belong  to  the  church ;  I  joined  in  1866 — in  March,  I 
think ;  Mr.  Burkhead  was  pastor  then ;  I  think  in  March, 
1866, 1  joined  the  Presbyterian  church ;  there  is  one  Presbyte- 
rian cburd)  here;  that  is  the  same  church  that  Mr.  Wood  was 
pastor  of;  the  first  time  he  ever  took  any  liberties  with  me,  I 
was  going  to  school ;  first  time  I  noticed  that  he  cared  partic- 
ularly for  me;  if  I  passed  him  he  would  smile  very  kindly; 
then  he  would  give  me  little  presents,  such  as  candy  and 
grapes ;  he  seemed  to  take  a  good  deal  of  notice  of  me ;  then 
he  asked  mother  to  put  me  under  his  charge ;  he  would  not 
charge  tuition  for  me,  as  I  had  no  means  to  pay,  as  I  had  no 
fiither ;  he  said  he  wanted  to  raise  me  as  a  daughter ;  he  wanted 
to  just  raise  me  his  way ;  that  the  intellect  I  had  he  wanted  to 
cultivate ;  he  knew  mother's  ambition  was  for  me  to  be  a  first 
class  teacher ;  he  said  if  she  would  keep  young  men  from  vis- 
iting roe —    (Testimony  objected  to  by  defendant's  counsel ; 


198         SUPREME  COURT  OF  GEORGIA. 


Wood  v».  The  State  of  Georgia. 


•A4^iiNa«»«^p 


'^  DO  such  charges  in  indictment/'    Objection  overruled^)    Mr* 
Wood  told  mother  to  place  me  under  his  charge ;  that  I  had  a 
great  many  studies,  and  he  thought  young  men  would  distract 
my  attention,  and  he  wanted  her  to  say  to  them^  '^  I  had  rather 
not  receive  young  men's  company;"  I  was  youngs  and  he 
wished  her  to  pledge  that  the  young  men  should  be  kepi  away ; 
and  then  young  men  began  to  think  it  strange  of  me  refusing 
their  company ;  my  mother  agreed  to  do  as  he  wished ;  I  con-* 
tinned  going  to  school  to  him ;  whenever  he  saw  me  do  any- 
thing likely  to  produce  remark,  he  told  me  kindly  of  it,  and 
said  he  wished  me  to  avoid  anything  that  was  wrong ;  I  tried  to 
do  all  1  could  to  please  him,  seeing  he  was  so  kind  and  good^ 
and  when  he  told  me  to  do  anything,  I  thought  it  my  duty 
to  do  it;  sometimes  when  I  started  from'  school,  he  would  go 
with  me;  we  passed  home  by  Mr.  Mason's;  sometimes  he 
would  walk  with  me  towards  home;  he  would  compliment 
me;  I  thought  he  was  good  and  kind  to  me;  I  thought  it 
was  all  right,  I  did  not  suspect  anything  wrong  by  it.     He 
told  me  that  I  must  have  known  that  I  was  his  favorite  in 
school;  he  said  one  of  the  young  ladies  asked  who  was  his 
favorite.   (Defendant's  counsel  object:  ^' We  find  nothing  in  the. 
indictment  of  this  sort,  and  wish  the  proof  confined  to  the 
charges  in  the  indictment."    Judge :  ^^  Consider  the  testimony 
in,  till  witness  is  through,  then  you  can  point  out  special 
objections,  what  it  is  you  object  to,  or  object  as  we  go  along, 
as  you  please,  but  there  can  be  no  conviction  on  anything  but 
what  is  in  that  indictment.")    Mr.  Wood  said  he  reckoned  I 
knew  I  was  his  favorite;  he  wanted  me  to  trust  him  wholly; 
he  wanted  to  keep  me  fi'om  annoyance  as  I  had  no  one  to  de- 
pend on ;  he  talked  that  way.    He  told  me  one  day,  that  he 
had  something  particular  to  tell  me,  he  wanted  me  to  meet 
him  at  Mrs.  Morgan's,  to  stay  there  till  after  school,  that  he 
had  some  writing  to  do,  and  for  me  to  stay  till  about  nine  o'clock 
and  not  to  leave  till  he  was  down  there;  he  said  that  Clinton 
Ballinger  was  staying  there,  and  for  me  not  to  encourage 
him  to  go  home  with  me;  that  he  (Wood)  wanted  to  escort  me 
home,  that  he  wanted  to  have  a  long  talk  with  mc;  he  wanted 
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to  go  home  with  me  himself,  he  would  come  down  after  me 
and  escort  me  home ;  I  staid  there  and  Mr.  Ballinger  said  he 
would  go  up  to  the  school  house,  where  Mr.  Wood  was,  and 
would  be  back  directly ;  we  sat  and  talked,  and  after  awhile 
he  and  Mr.  Wood  came  back  to  Mrs.  Morgan's ;  I  got  up  to  go ; 
then  Mr.  Wood  said,  "  Miss  Emma,  you  are  going  my  way,  you 
need  not  trouble  Mr.  Ballinger  to  go,  I  will  go  with  you." 
We  came  out  of  Mrs.  Morgan's,  and  came  down  by  Mr, 
Kirkpatrick's  shop  and  turned  and  went  down  the  street  to 
the  end,  then  turned  to  the  left,  then  turned  to  the  left  again 
by  the  Presbyterian  church,  towards  Mr.  Wood's  house;  he 
talked  to  me  and  said  how  much  he  loved  me;  that  we  were 
congenial;  he  had  never  met  with  any  one  that  he  took  so 
much  interest  in  as  he  did  in  me ;  he  had  a  secret  he  would 
like  to  tell  me,  if  we  were  more  intimate  than  we  were 
at  that  time;  he  asked  me  if  I  would  consent  to  let  him  have 
access  to  my  person;  he  thought  it  would  not  be  wrong;  I 
might  think  it  was  wrong  for  young  men,  but  it  would  not 
be  wrong  for  him;  he  loved  me;  it  was  not  lust;  his  love 
was  pure;  he  took  so  much  interest  in  me;  he  said  he  had 
married  when  he  was  young;  when  he  became  a  minister  the 
professors  had  advised  him  to  marry ;  that  all  ministers  ought  to 
have  wives,  and  Miss  Beck  (now  Mrs.  Wood)  was  the  only  wo- 
man he  loved ;  he  though  he  loved  her  then ;  he  asked  her  to  mar- 
ry, and  they  were  married ;  beloved  her  better  than  any  other 
woman  till  he  saw  me;  he  had  tried  to  live  happy  but  their  feel- 
ings were  not  congenial ;  when  he  saw  me  he  knew  he  could  safely 
trust  me  in  anything,  and  wanted  me  to  give  him  my  entire  confi- 
dence ;  there  was  no  happiness  for  him ;  there  were  many  difficul- 
ties between  hiin  and  his  wife  he  would  tell  me  of  if  I  allowed 
him  to  become  intimate  with  me;  when  we  got  by  the  lane, 
near  his  house,  between  his  house  and  a  lot,  he  stopped  and 
caught  my  hands  and  held  me  and  told  me  to  decide;  and  to 
return  hia  love;  I  cried  very  hard;  I  did  not  know  what  he 
meant;  I  was  bewildered;  he  said  he  would  not  hurt  my 
feelings  for  the  world ;  he  put  his  arm  around  me ;  he  said  he 
would  not  harm  me;  how  much  he  loved  me;  all  this  he 
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thought  of  before ;  he  knew  it  was  not  wrong ;  be  made  it  a 
subject  of  prayer ;  had  prayed  to  be  directed  right ;  hia  ooo- 
science  did  not  smite  him  for  the  course  he  was  taking ;  he 
believed  if  it  had  been  wrong,  providence  would  interf<»9 
some  way  to  prevent  it ;  he  had  that  confidence  in  God ;  he 
believed  some  obstacles  would  have  been  in  the  way  of  our 
intimacy ;  he  felt  of  my  person ;  I  cried  and  tried  to  get 
away  from  him ;  we  went  on  towards  Mr.  Mascm's ;  he  talked 
to  me  and  said  his  wife  did  not  love  him  and  refused  to  have 
anything  to  do  with  him ;  he  had  no  one  in  whom  he  oould 
place  confidence,  and  begged  me  to  trust  him  wholly,  and  not 
to  be  so  reserved ;  that  I  must  know  if  he  did  anything  wrong 
it  would  hurt  him  as  much  as  me ;  I  might  know  he  would 
not  injure  himself;  he  told  me  then  he  never  could  love  an- 
other one  as  he  loved  me ;  I  felt  sorry  for  him  and  that,  he  was 
not  treated  right ;  I  thought  it  (further  intimagr)  was  wrong; 
I  thought  if  I  oould  do  anything  for  him  I  ought  to  do  it ;  as  we 
came  on  home  he  asked  me  if  I  would  allow  the  same  privilege 
again;  I  would  not  consent;  I  wassii^;  I  said,  '^ please  let  me 
go  home;''  I  was  so  bewildered ;  he  kept  talking;  he  seemed  ao 
sad  that  I  had  no  confidence  in  him ;  when  we  got  to  the  gate  he 
said,  '* Emma,  you  will  kiss  me;"  I  held  down  my  head ;  I  was 
crying ;  I  did  not  know  hardly  what  I  was  doing ;  he  caught 
me  in  his  arms  and  kissed  me ;  I  ran  into  the  house;  I  thought 
about  it ;  I  cried  about  it ;  I  thought  it  was  me  that  did  not 
know  about  its  being  right  or  not ;  the  road  we  went  was  not 
the  nearest  way  home ;  he  said  he  had  a  heap  to  talk  with 
me ;  he  wanted  to  have  a  long  talk  with  me ;  next  morning 
he  wrote  a  letter  and  handed  it  to  me  in  school  and  told  me 
he  did  not  mean  no  harm ;  if  he  had  taken  liberties  he  wanted 
me  to  pardon  him  ;  he  would  do  so  no  more ;  I  thought  he 
spoke  so  kind  I  thought  it  was  wrong,  as  he  was  so  much  my 
superior;  I  thought  he  knew  better  than  I  did  what  was 
right  or  wrong ;  I  told  him  I  did  not  have  hard  feelings  to- 
wards him ;  he  sometimes  came  after  he  had  been  to  Atlanta; 
he  would  come  and  sit  with  me ;  first  time  he  had  intercourse 
was  when  he  liad  been  to  Atlanta ;  he  told  me  to  sit  up  wait- 
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ii^  for  him,  and  lie  would  oome  bade  and  come  to  mj  house ; 
I  8Bt  op  and  waited  fat  him ;  he  came  in  and  sat  down,  show- 
ing me  something  about  mj  lessons;  he  said  he  was  feeling 
b&i.  with  Kead-ache;  he  asked  if  I  objected  to  him  lying  on 
tiie  bed ;  I  said  no,  if  he  was  sick  he  ought  to  lie  down ;  he 
laj  down  on  the  bed  a  while ;  he  talked  to  me,  then  he  said, 
^'Emma,  come  and  sit  by  me  and  rub  my  head ;"  I  sat  on  the 
bed,  reclining  on  my  elbow ;  I  rubbed  his  head ;  he  kept 
taHdng  to  me,  then  he  asked  me  if  I  would  object  to  him 
being  intimate ;  he  told  me  how  much  he  loved  me ;  he  knew 
it  was  not  anything  wrong ;  it  was  not  lust ;  his  feelings  were 
pore  and  good ;  then  he  put  his  arms  around  me,  kissed  me, 
and  hugged  me,  and  had  intercourse  with  me  then ;  he  told 
me  he  wanted  to  marry  me,  and  I  need  not  think  it  was  any- 
thing wrong ;  he  intended  to  many  me  some  day ;  his  wife  was 
aick,  flhe  could  not  live  long,  she  would  die  in  two  years,  if  not 
sooner;  I  said  he  told  me  he  would  many  me;  that  was  in 
1868 ;  that  was  before  he  had  intercourse  with  me ;  he  told  me 
that  he  would  marry  me,  bodi  before  and  after  the  intercourse ; 
lie  told  me  that  several  times  before ;  he  got  me  a  ring — a  gold 
nog;  he  said  that  would  be  a  bond  between  us;  he  intended 
to  keq>  his  promise,  and  that  would  be  a  bond  between  us ; 
that  was  after  the  interoourse.  (Counsel  for  defense:  ''We 
hope  this  will  be  ruled  out.  We  object  to  all  that  took  place 
after  the  alleged  seduction/'  Judge :  "  No  promise  made  aftier 
tiie  alleged  offense  can  be  given  in  evidence.  Everything  that 
occurred  between  them,  either  before  or  after,  may  go  in  evi- 
dence to  throw  light  on  the  whole  transaction.)  He  gave  me 
the  ring  after  the  intercourse ;  that  night  he  told  me  he  intended 
to  give  me  a  ring  before  the  interoourse ;  he  gave  me  the  ring  af- 
terwards; I  do  not  remember  how  long  after;  it  was  next  time 
after  he  went  to  Atlanta.  (Defendant's  counsel :  ''  Please  your 
Honor,  is  this  within  the  rulings  of  the  Court  ?  "  Judge :  "  Yes, 
sir.'')  I  gave  him  the  ring  back  just  before  I  left  his  house. 
(Why  ?)  He  fell  out  with  me ;  he  did  npt  want  me  to  leave 
his  house  and  go  away ;  he  said  he  would  take  the  ring  and 
destroy  it;  he  said  he  threw  it  in  the  well  at  his  house;  the 
Vol.  xlyiu.  14. 
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intercourse  was  at  our  house ;  he  had  more  connection  with 
me  there.  (Defendant's  counsel  objected.  Overruled.)  I 
don't  know  when  was  next  connection,  or  how  long  it  was; 
we  did  not  live  very  long  at  that  house  after  the  connec- 
tion; we  did  not  have  connection  a  great  many  times  at  that 
house ;  we  moved  from  there  to  Mr.  Wood's  house ;  he  told 
me  he  wanted  me  to  go  to  his  house,  so  he  could  instruct  me 
better,  and  look  over  me  better ;  it  was  more  convenient  to  in- 
struct me  in  my  lessons  ;  he  wanted  me  to  go  to  his  house  and 
not  be  separate  from  him;  my  mother  went  with  me;  I 
boarded  at  his  house  for  a  while ;  I  went  to  school  during 
that  time  to  him,  (Was  there  anything  improper  there?) 
Yes,  sir;  that  was  in  the  latter  part  of  1868,  soon  after  I 
went ;  it  was  done  in  his  study ;  it  was  up  stairs  when  we  first 
went  there ;  there  is  a  passage  two  or  three  feet  wide ;  his  study 
was  across  from  my  room ;  I  do  not  know  how  often ;  as  oftien 
as  he  could  get  a  chance  to  be  with  me ;  he  came  in  his  study 
and  stayed  there,  and  would  call  me  in ;  I  stayed  in  my  room 
across  the  passage;  he  would  tell  me  beforehand  that  he 
wanted  me  to  come  to  his  study;  I  took  my  books  as  if  to 
study;  sat  in  the  study  awhile;  mother  thought  he  was  assist- 
ing me  with  my  lessons;  my  mother  was  cooking  for  Mr. 
Wood  at  that  time;  I  don't  remember  how  often  he  had  in- 
tercourse with  me  at  that  house;  we  lived* there  about  a  year 
and  a  quarter;  we  went  in  1868,  latter  part  of  summer,  and 
left  there  in  latter  part  of  1869;  during  the  time  I  was  there 
he  had  intercourse  with  me;  from  there  I  moved  home  to  the 
house  by  the  railroad ;  I  lived  with  my  mother  and  sister  at 
home;  I  have  no  father  living;  father  died  in  1858.  (Who 
lived  at  tliat  house?)  Mother,  my  sister  and  I;  sister  is 
younger  than  I;  I  do  not  know  how  many  times  we  had 
intercourse aft;er  we  moved  home,  but  several  times;  I  remem- 
ber one  time  in  the  front  room  at  our  house;  only  once  or 
twice  in  our  own  house.  (How  many  times  did  he  make 
promise  of  marriage  before  the  first  time  of  intercourse  ?)  I 
do  not  know  how  often;  I  know  it  was  two  or  three  times; 
(Why  did  you  yield  to  him?)    The  reason  was  I  thought 
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he  woald  not  do  anything  wrong,  because  he  was  such  a 
good  man,  preacher,  pastor,  my  teacher;  I  never  had  seen 
or  known  him  do  anything  wrong;  he  was  so  much  my 
superior,  he  would  direct  me  right,  even  if  I  had  scruples  as 
to  what  was  right  or  wrong;  I  thought  he  ought  to  know 
better  than  I  did;  he  ought  to  know  better  than  I  what  was 
right  or  wrong.  (What  was  the  influence  or  motive  that  led 
you  to  yield  to  him?)  Because  he  was  my  pastor,  and  as  I 
thought  he  was  so  noble  and  pure;  I  had  every  confidence  in 
him  as  he  was  my  pastor  and  teacher;  I  had  perfect  confidence 
in  him ;  I  thought  everything  he  said  was  right ;  if  he  told 
me  it  was  not  wrong  I  thought  it  was  not  wrong;  I  was 
eighteen  at  the  time;  I  thought  he  would  marry  me  when 
Mrs.  "Wood  died;  I  knew  she  was  not  in  good  health  and  I 
thought  that  of  course  he  would  marry  me  if  she  died;  I  had 
seen  her  and  knew  she  was  not  in  good  health;  I  firmly  be- 
lieved he  would  marry  me;  I  have  a  child,  (Who  is  father 
of  that  child?)  (Question  objected  to;  question  allowed.) 
Mr.  Wood — Myron  D.  Wood — ^is  father  of  that  child.  (Had 
any  other  man  ever  had  intercourse  with  you  before  defend- 
ant?) Never  any  young  man,  no  male  person  ever  had  inter- 
course with  me  but  Myron  D.  Wood.  (Where  is  the  child?) 
In  Ordinary^s  office.  (Defendant's  counsel  object  to  the  ex- 
hibition of  the  child  to  the  jury,  a  child  born  two  years  after 
the  alleged  QflTense.  Judge  says:  ''All  such  testimony  has 
been  ruled  out."  The  child  cannot  be  used  for  such  a  pur- 
pose.) All  these  transactions  took  place  in  DeKalb  county ; 
I  have  never  been  married. 

Q'p88'€xamined:  I  am  twenty-one  years  old ;  I  have  lived  in 
Decatur  since  I  was  a  little  child;  I  don't  know  when  I  came, 
nor  what  year;  my  age  is  recorded;  I  speak  from  a  record;  I 
suppose  my  parents  know  when  I  was  born;  I  was  too  small 
to  know  when  I  came  here;  when  we  first  came  we  boarded, 
I  think  about  a  month;  I  remember  when  we  came  to  board 
at  Mrs.  Morgan's  hotel;  I  recollect  that  well;  I  have  a 
brother  younger  than  I  and  a  sister  younger;  they  were 
both  living  when  I  came  here;  I  don't  recollect  the  year 
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that  I  came.  (Was  it  not  in  1853?)  No,  sir!  I  think 
toy  brother  was  bom  that  year ;  I  was  not  old  enongfa  to 
know  when  he  was  bom ;  my  sister  was  jonnger  than  he ; 
she  was  bom  in  Washington,  Wilkes  county  ;  I  think 
we  boarded  with  Mrs.  Morgan  about  a  month;  I  am  not 
certain ;  we  then  moved  to  our  own  honse  until  we  moved  to 
the  Wadsworth  house;  I  never  went  to  school  till  I  went  at 
Decatur;  the  first  school  I  went  to  was  either  Miss  Missouri 
Stokes,  or  Miss  Hannah  Davis;  I  went  to  both  those  ladies; 
I  can't  tell  how  old  I  was;  I  don't  know  the  first  male  teacher 
1  went  to;  I  went  to  several;  I  went  to  my  cou»n,  Mr. 
Adams;  I  went  to  Dr.  Holmes,  and  Mr.  Mann  assisted  him; 
I  did  not  go  to  Mr.  Cleaveland ;  I  did  not  go  to  Mr.  Cochran; 
I  don't  know  what  I  studied  when  I  went  to  Mr.  Adams;  I 
eommenoed  studying  Latin  with  Mr.  Wood  in  1867;  Mr. 
Wilson  assisted  him — he  was  a  missionary;  I  believe  Miss 
Beck  also  taught  in  school  that  year;  I  reckon  I  was  consid- 
ered a  young  lady  then;  I  did  not  study  Latin  till  1868;  I 
have  studied  philosophy  with  Mr.  Hunter;  he  taught  during 
the  war,  I  believe;  I  commenced  to  study  Latin  just  before 
Mr.  Hunter  broke  up ;  there  was  an  interval ;  it  was  after  Mr. 
Hunter  came  back  from  the  war  that  I  studied  philosophy;  I 
believe  I  went  to  school  to  him ;  I  studied  philosophy,  but 
not  Latin  nor  algebra  under  Mr.  Huntef ;  I  acted  in  some 
dialogues  during  Mr.  Hunter's  time;  I  commenced  studying 
classics  under  Mr.  Wood ;  I  studied  French — I  studied  nearly 
all  the  higher  branches;  I  joined  the  church  in  March,  when 
Mr.  Burkhead  was  pastor;  I  had  attended  church  from  child- 
hood r^ularly ;  I  was  a  young  lady,  I  suppose,  when  I  joined 
the  church;  I  had  been  raised  in  Sunday-school  all  the  time; 
Mr.  Kirkpatrick  taught  me;  Mr.  8.,  Miss  W.,  Mr.  Moore 
and  you,  Mr.  Candler,  taught  me;  Mr.  Willard  was  super- 
intendent; these  are  christian  people;  they  are  intelligent;  I 
was  instructed  by  them;  I  generally  knew  my  lessons;  mother 
made  me  learn  lessons  in  the  Bible;  I  repeated  chapters  from 
the  Bible  from  memory;  I  was  well  instmcted  in  morality, 
as  to  what  was  right  and  wrong;  I  was  not  brought  up  to 
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allow  privileges  to  men;  I  knew  all  that  before  I  saw  Mr. 
Wood;  I  knew  the  rules  and  proprieties  of  society;  I  knew 
that  young  ladies  should  not  allow  privileges  to  young  men; 
I  knew  the  Bible  prohibited  it;  I  did  not  know  it  was  against 
the  law;  I  knew  nothing  about  the  law;  I  did  not  know 
that  intercourse  with  men  was  forbidden  by  the  laws  of  the 
land;  I  knew  it  was  wrong;  I  knew  all  the  oommandments; 
I  knew  them  by  memory;  I  knew  the  commandment,  '^thoa 
shalt  not  commit  adultery;"  I  knew  it  my  way,  but  not  the 
way  it  has  been  explained  to  me  since;  I  thought  that  com- 
mitting adultery  related  to  married  persons.  (Did  you  not 
know  that  that  forbid  fornication?)  No,  sir,  I  don't  think  I 
did;  I  thought  adultery  was  criminal  intercourse  of  married 
persons,  and  I  asked  Mr.  Wood  about  that;  I  don't  know 
where  I  learned  it;  I  thought  adultery  did  not  apply  to  a  sin- 
gle person;  I  ean't  remember  where  I  learned  that;  I  did  not 
think  it  was  right  for  unmarried  persons  to  have  intercourse; 
I  knew  it  was  all  wrong  before  I  saw  Mr.  Wood;  in  1865 
we  lived  over  in  our  house;  I  think  the  large  house  near  the 
railroad;  in  1866  we  lived  on  the  same  place  in  a  little  out- 
house, back  part  of  the  lot;  we  rented  the  dwelling  to  Mr, 
Moore;  he  went  therein  &11  of  1865;  we  remained  there  dur- 
ing 1866,  and  1867 ;  Mr.  Echols  lived  in  the  large  house ;  in 
the  fall  of  1867  we  moved  to  the  Wadsworth  house;  I  think 
Mr.  Wood  moved  to  your  (Mr.  Candler's)  house;  Mr.  Moore 
had  two  daughters ;  we  went  to  the  Wadsworth  place  when 
we  moved;  then  Mr.  Moore  moved  there  to  our  house;  I 
think  we  went  to  the  Wadsworth  house  in  October  or  No- 
vember, I  am  not  certain  which ;  I  don't  know  when  Mr. 
Echols  went  away;  I  believe  he  went  to  your  (Mr.  Candler's) 
place;  the  house  we  lived  in  had  two  rooms,  a  stack  chimney 
in  the  middle;  it  was  very  near  to  Mr.  Winn's;  Miss  Stokes 
and  Miss  Gay  lived  near;  Mr.  Wood  lived  on  a  line  wjth  our 
honse,  but  on  another  street.  (Was  there  any  partition  in  the 
house?)  There  was  a  closet  on  one  side,  and  a  door  on  the 
ether;  door  on  the  right  going  in,  on  the  north  side;  there  ie 
a  north  door  and  a  south  door,  going  out  of  the  house ;  I  don't 
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know«f  there  was  a  lock  or  a  button  on  the  door ;  I  think 
there  was  no  lock  on  the  door;  Mr.  Wood  and  I  were  in  the 
room  next  this  way,  (east,)  the  room  next  Mr.  Wood^s ;  I  paid 
no  attention  to  have  it  fastened ;  mother  was  in  the  other  room ; 
brother  was  in  there,  sister  was  in  there;  I  don't  know  the 
time  of  night,  it  was  about  nine  o'clock,  I  think.  (When  did 
you  say  the  arrangement  was  made?)  I  testified  that  he  told 
me  he  was  going  to  Atlanta,  and  when  he  came  back  be  would 
come  there,  he  wrote  that  in  a  letter;  I  burnt  the  letter;  he 
told  me  always  to  burn  his  letters;  he  said  he  would  burn 
mine  and  for  me  to  burn  his;  he  said  it  would  not  be  right 
if  the  people  found  it  out — it  would  not  look  right;  I  burnt 
them  because  he  told  me ;  I  knew  it  was  wrong  to  keep  them ;  I 
knew  all  about  letters;  I  wrote  compositions;  I  took  first  prize 
here  in  school  for  composition ;  Mr.  Wood  told  me  the  day 
before  that  he  would  meet  me  that  night;  he  wrote  it  to  me;  he 
had  difierent  ways  to  send  letters;  he  never  sent  but  one  by 
mail,  that  was  when  he  went  to  General  Assembly;  that  letter 
came  through  this  office,  directed  to  my  mother;  mother 
received  the  letter;  she  did  not  see  the  contents;  she  opened 
the  envelope,  and  inside  was  an  envelope  directed  to  me;  she 
asked  what  it  meant ;  I  told  her  it  was  a  letter  from  Mr.  Wood ; 
General  Assembly  was  in  Kentucky,  Louisville,  I  think;  a 
letter  came  addressed  to  my  mother ;  I  won't  say  the  Assem- 
bly was  in  session;  that  was  what  Mr.  Wood  had  gone  up 
there  for;  I  suppose  the  letter  came  from  Louisville,  Ken- 
tucky; I  don't  remember  exactly;  I  know  it  came  from  him ; 
that  was  in  1870;  I  believe  in  April ;  all  the  other  letters,  not 
sent  by  mail,  he  would  deliver  to  me  in  school ;  he  had  the  letter 
in  his  hand,  he  put  that  in  the  book ;  held  paper  in  his  hand  till 
I  got  through  the  lesson ;  put  the  letter  in  and  handed  the 
book  back  to  me;  there  were  other  young  ladies  there;  sat  on 
the  same  seat;  they  had  no  opportunity  to  see  the  letters;  he 
did  not  hand  the  letters  in  the  book  in  the  class;  I  carried  my 
book  out  home,  and  no  other  girls  saw  the  letters;  that  is  the 
only  mode  of  delivering  letters  to  me,  except  the  one  I  re- 
ceived by  mail;  mother  knew  Mr.  Wood  came  to  tbe  housa 
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that  night ;  I  don't  know  if  brother  knew ;  my  mother  is  a  well 
edacated  and  intelligent  woman ;  has  been  about  a  great  deal; 
Wood  said  he  wanted  to  lie  down  on  the  bed ;  he  spoke  of  giving 
me  lessons ;  she  went  out ;  I  was  going  to  school  then ;  Mr.  Wood 
had  gone  in  the  evening  after  school ;  I  don't  know  how  he 
got  back;  at  nine  o'clock  he  walked  back;  he  told  me  he  walk- 
ed back ;  he  first  went  to  show  me  my  lessons ;  he  was  transla- 
ting Latin;  we  were  reading  Latin  grammar,  translating  En- 
glish into  Latin  and  Latin  into  English ;  then  he  lay  on  the  bed 
and  asked  me  to  rub  his  head ;  he  commenced  talking  to  me ;  he 
first  told  me  to  put  my  hands  on  his  head;  he  put  his  hands 
on  me;  never  had  hu^ed  me  before  except  in  the  lane;  I 
never  said  anything  to  my  mother;  he  kissed  me,  felt  of  my 
person ;  I  never  got  off  the  bed ;  I  did  not  think  it  was  wrong 
for  Mr.  Wood,  because  he  told  me  it  was  not  wrong;  he  had 
such  an  influence  over  me,  I  thought  what  he  said  was  right; 
I  did  not  feel  that  it  was  exactly  right;  I  told  him  that  it 
was  not  right,  that  mother  had  told  me  not  to  allow  privileges 
to  gentlemen;  I  dont  know  whether  there  was  a  light  in  the 
room  or  not;  of  course  there  was  a  light  before;  I  had  a  light 
translating;  I  suppose  the  light  was  burning;  I  know  there 
was  a  lamp  burning  and  a  shade  over  it;  I  don't  think  it  was 
put  out;  nothing  said  about  putting  it  out  that  I  know  of; 
I  don't  know  how  old  my  brother  was;  he  is  not  now  in  his 
twenty-first  year;  he  is  not  as  old  as  I  am;  he  is  not  passed 
twenty;  I  think  he  is  in  his  nineteenth  year;  he  will  be  nine- 
teen in  June,  I  think;  my  sister  is  sixteen,  I  think;  I  don't 
think  we  had  a  clock  at  that  time ;  we  once  had  a  time-pieoe. 
(Did  you  change  position  on  the  bed?)  No,  sir;  I  did  not 
undress;  I  laid  down  on  the  bed;  I  did  not  lie  down  myself, 
he  pulled  me  down  by  him;  I  was  lying  down  when  the 
intercourse  took  place.  (Did  you  make  any  fuss?)  He  told 
me  not  to  make  any  noise;  I  don't  think  I  did  call  for  mother, 
nor  make  any  noise  for  her  to  hear  me;  I  never  had  inter- 
course with  any  other  man  till  that  time;  I  had  gentlemen 
to  put  their  arms  around  me,  but  ndt  to  hug  me;  I  mean 
nothing  more  serious  tlian  having  arms  around  me;  he  is  the 
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odIj  one  ever  felt  of  my  person  in  a  laeciviotifl  way;  I  swear 
that  positively ;  the  first  that  ever  felt  of  my  person,  I  solemnly 
swear  it;  no  other  person  ever  felt  of  my  limbs,  I  solemnly 
swear  it  (Has  any  one  taken  hold  of  your  legs  ?)  I  solemnly^ 
positively  swear  it  that  no  other  ever  bad;  a  male  persoQ 
never  kissed  me  privately;  I  say  to  this  jury,  nobody  ever 
did;  I  do  not  solemnly  swear  that  no  young  man  ^ver  kissed 
me  out  of  presence  of  others ;  I  never  took  the  hand  of  a 
young  man  and  put  it  in  my  bosom ;  I  never  did;  I  never 
exposed  any  portion  of  my  person  to  any  young  man — 
not  my  legs;  I  never  agreed  to  meet  any  young  man  for 
any  improper  pnrpose;  I  never  engaged  to  meet  any  young 
^  man  at  improper  hours  either.  (Did  you  do  any  of  these 
things  at  the  academy?)  No,  sir;  I  think  no  young  man 
ever  kissed  me  privately;  young  men  have  kissed  me  pub* 
licly  like  they  would  kiss  any  other  girl;  no  young  man 
ever  felt  of  my  person.  (Did  you  never  exhibit  your  per- 
son exposed?)  No,  sir;  I  never  did  that  in  my  life,  sir;  first 
improper  suggestion  Mr.  Wood  made  to  me  was  after  be* 
ing  at  Mrs.  Morgan's;  I  think  Mr.  Ballinger  boarded 
there  then;  that  night  Ballinger  went  to  the  academy  where 
Mr.  Wood  was,  and  in  Mr.  Ballanger's  presence  Mr.  Wood 
said  he  would  not  trouble  Mr.  Ballinger  to  go  with  me;  the 
nearest  way  home  was  along  the  public  street;  the  way  we 
went  it  was- round;  up  to  that  time  Wood  had  never  made 
improper  su^estions  to  me;  I  did  not  object  to  going  with 
him;  I  knew  it  was  not  the  nearest  way  home,  and  we  walked 
that  back  way;  I  don't  suppose  I  ever  saw  a  young  lady  and 
gentleman  go  that  way  late  at  night;  we  did  not  oome  the 
public  way;  we  went  in  the  lane;  we  stopped  in  the  lane;  he 
said  he  wanted  to  have  access  to  my  person.  (Did  you  not 
say  in  direct  examination  that  you  had  no  sense  to  know  what 
he  meant?)  I  did  not  exactly  know  what  he  meant  by  it;  I 
thought  I  understood,  but  did  not  think  he  meant  anything 
wrong;  I  did  not  want  to  think  he  wanted  anything  im- 
proper; I  thought  that  was  improper.  (Did  you  not  swear 
before  that  you  did  not  think  that  was  wrong?)    That  it  was 
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a  sin?  (Did  you  not  know  thafc  feeling  your  person,  as  you 
say  occaired  in  the  lane,  was  in  violation  of  the  Bible,  and 
wrong)  and  that  you  knew  it  was  wrong?)  I  thought  it  was 
wrong, and  then  I  thought  Mr.  Wood  ought  to  know  better;  I 
thought  he  knew  more  than  I;  perhaps  it  was  I  that  was  mis- 
taken, and  did  not  know  what  was  right  or  wrong.  (Did  you 
not  swear  on  last  examination  '^that  I  knew  it  was  wrong ?'^ 
I  swear  now  I  thought  it  was  wrong ;  I  swear  now  I  thought 
it  was  so.  (On  former  trial  did  you  not  swear  that  you 
knew  you  would  be  ruined  if  you  did  that  thing?)  Yes,  I 
did ;  of  course  I  think  it  is  wrong  now — morally  wrong,  (Was 
not  the  reason  why  you  moved  from  the  home  place  to  keep 
Mr.  Moore  here?)  Yes,  sir;  Mr.  Wood  had  nothing  to  do 
with  bringing  us  over  to  the  Wadsworth  house;  I  don't  think 
we  lived  there  quite  a  year;  the  object  of  my  mother's  going 
to  Mr.  Wood's  was  so  that  Mrs.  Wood  might  go  to  teach 
sdiool;  mother  took  her  place  in  the  family  as  domestic. 
(When  was  the  time  of  the  first  intercourse?)  I  do  not  recol- 
lect the  month;  I  think  it  was  afler  the  celebration  at  the 
Sunday-school;  I  never  said  a  single  day  or  month  that  I 
oould  remembe^;  I  could  not  tell  the  day  or  the  month;  I 
think  it  was  after  the  annual  celebration — that  was  in  June; 
while  we  were  in  Mr.  Wood's  house,  my  mother,  myself  and 
sister  staid  in  the  same  room,  up  stairs;  the  house  is  a  story 
and  a  half;  Mr.  Wood's  study  is  up  stairs;  Mr.  Wood  some- 
times staid  there  late;  he  occupied  that  as  a  study;  the  room 
we  occupied  was  a  larger  room ;  there  is  a  little  pass-way  be- 
tween the  rooms;  Mrs.  Wood's  room  is  right  under  this;  part 
of  the  stairway  is  over  Mrs.  Wood's  room.  (Would  a  person 
walking  up  stairs  be  heard  in  Mis.  Wood's  room?)  Yes,  sir. 
(Could  they  hear  talking?)  No,  sir;  they  did  not  hear  it; 
they  can  hear  talking,  if  loud ;  Mr.  Wood  had  three  daugh- 
ters; oldest  is  twelve  or  thirteen — smart,  intelligent  children; 
they  staid  in  the  house;  Mr.  Wood's  mother  lived  there;  she 
Is  an  intelligent  lady;  she  occupied  a  room  on  the  lower  floor; 
we  all  occupied  this  house;  the  intercourse  with  Wood  went 
on  while  they  occupied  this  house;  went  on  all  the  time  I  was 
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there;  I  was  there  nearly  a  year  and  a  half;  the  intcrcooTBe 
went  on  frequently — when  a  chance  presented  itself;  sometimes 
in  the  day  time;  we  left  in  the  fall  of  1869 ;  I  think  we  moved 
back  to  our  own  place  in  1869.  (What  about  that  ring?) 
Mr.  Wood  gave  it  to  me  afler  the  first  intercourse;  when  we 
lived  at  the  Wadsworth  place;  it  was  a  plain  gold  ring;  I 
kept  it  till  just  before  I  came  from  Wood's  house;  I  wore  it 
regularly;  young  ladies  saw  it;  a  young  gentleman  asked  me 
where  I  got  it;  young  Benjamin  George  asked  me  in  Mr. 
Ramspeck's  store;  I  was  trading;  he  said,  you  have  a  pretty 
ring,  who  gave  it  to  you?  I  said  it  was  a  present;  he  said  was 
it  a  gentleman?  I  said  yes;  he  said,  was  it  a  young  gentle- 
man? I  said,  why  do  you  ask  so  many  questions?  I  said  it 
was  a  friend;  I  wore  the  ring  all  the  time;  mother  did  not 
know  where  I  got  the  ring;  I  gave  the  ring  back  to  Mr. 
Wood  just  before  I  came  away  from  his  house;  we  had  had  a 
&lling  out;  (Did  you  not  love  him  any  longer?)  I  did  not 
say  that ;  he  did  not  want  me  to  come  away  from  his  house. 
(Did  you  control  the  moving?)  He  said  that  my  coming  a\vay 
proved  that  I  did  not  want  to  have  anything  more  to  do  with 
him,  and  he  believed  that  if  I  used  my  influence  with  mother, 
she  would  stay ;  we  made  friends  again ;  he  said  he  had  destroy- 
ed the  ring;  he  was  so  mad  at  the  time,  he  threw  it  in  the  well; 
he  could  not  be  happy,  he  wanted  to  make  up  again ;  the  well 
was  cleaned  out;  I  went  to  look  for  the  ring;  some  negro 
men  cleaned  out  the  well ;  I  searched  in  the  sand  for  the  ring; 
some  of  the  children  said,  "what  are  you  looking  for?''  Mamie, 
Mr.  Wood's  daughter,  said,  "  is  it  that  nice  ring  ?"  I  said  yes. 
(Did  you  not  feel  that  you  had  done  wrong  then  ?)  I  felt  all 
along  I  was  not  doing  right.  (But  you  did  not  quit?)  No;  I 
can't  say  why  I  did  not  quit;  I  was  so  much  under  his  influ- 
ence, I  just  did  not  do  it;  Mr.  Wood  wanted  us  to  remain; 
I  don't  know  if  any  one  else  knew  that;  I  don't  know  if  that 
was  said  in  presence  of  others,  that  he  wanted  us  to  stay ;  mother 
was  anxious  to  go  home;  Mrs.  Buchanan  wanted  her  to  stay; 
my  mother  remained  here  while  the  Federal  ferces  were  here; 
I  don't  know  how  long  mother  had  known  Mrs.  Buchanan; 
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I  was  here  while  the  armies  were  in  here.  (Did  men  stay  at 
your  mother's  house  during  the  latter  part  of  the  war  ?)  I  don't 
understand  exactly.  (Did  men  not  board  there?)  I  only  re- 
member but  one  man,  Mr.  Warren;  mother  took  care  of  him, 
be  could  not  talk.  (When  the  war  broke  he  began  talking?) 
Yes.  (Question  objected  to  by  State;  Colonel  Candler  said: 
«  We  wish  to  show  that  witness  was  acquainted  with  familiar- 
ities and  intimacy  between  men  and  women."  Judge:  "The 
testimony  is  objectionable.")  In  the  fall  of  1869,  we  occupied 
the  old  home;  my  child  was  born  February  3d,  1871 ;  the 
intercourse  with  Mr.  Wood  was  in  1868,  after  we  moved  over 
to  the  home  place;  I  went  to  Mr.  Wood's  house,  and  had  in- 
tercourse with  him;  sometimes  mother  would  go  with  me  to 
church,  and  I  would  go  to  Mr.  Wood's  house  after  prayer^ 
meeting;  mother  would  go  to  Mrs.  Buchanan's  in  the  same 
house;  I  would  stay  at  the  prayer-meeting  and  mother  would  go 
on  to  Mr.  Wood's  house,  then  after  prayer-meeting,  I  would  go 
to  Mr.  Wood's ;  go  in  the  house ;  Mrs.  Wood  would  be  at  prayer- 
meeting  then ;  she  would  be  in  church  when  I  went  to  Wood's 
house;  she  would  come  along  behind;  I  came  by  myself ;  I 
would  go  into  the  lot;  I  staid  outside  in  the  lot  till  Mr.  Wood 
came;  Mrs.  Wood  went  to  her  room  sometimes;  sbmetimes 
to  Mrs.  Buchanan's  room,  that  was  below;  Mrs.  Wood 
would  be  in  the  adjoining  room,  and  I  had  intercourse 
with  Mr.  Wood;  I  staid  in  the  yard  till  Mrs.  Wood  went  in, 
then  I  went  in  and  had  intercourse  with  Mr.  Wood ;  we  had  in- 
tercourse more  than  once  in  a  night.  (How  ofl«n — a  good  many 
times?)  What  difference  does  that  make?  (We  want  the 
fecte  as  they  are?)  Once  or  twice — sometimes  as  many  as 
twice;  then  I  would  go  home  myself;  it  was  nearly  half  a 
mile  home;  mother  had  gone  home;  I  would  just  go  in; 
mother  once  or  twice  asked  me  when  I  came  in,  "  who  came 
home  with  me;"  one  time  in  particular,  I  told  her  that  Mr- 
Wood  walked  home  with  me;  he  met  me  at  Mrs.  Morgan's 
one  time;  I  went  to  visit  at  Mrs.  Morgan's  aft»r  this  inter- 
course. (How  ofi«n  did  you  go  to  Mr.  Wood's  house?)  Not 
so  .very  oft^n  afi«r  I  went  home.     (Did  you  ever  go  in  the 
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day  time?)  I  have  been  in  his  hoose  in  day  time^  but  never 
had  intercoarse  with  him  in  day  time,  after  we  moved  home; 
it  was  always  at  night;  he  would  fix  the  time  for  me  to  go; 
(beforehand  ?)  whenever  he  would  see  me,  it  would  be  that 
day.  (Had  you  not  time  to  think  before  meeting  him  ?)  Yes, 
sir;  we  had  .intercourse  at  the  old  place  once  or  twice;  I  re- 
member more  than  once — ^twice,  I  believe;  once  was  in  room 
down  stairs,  and  once  up  stairs;  the  room  down  stairs  is  the 
sitting  room;  in  the  day  time  Mr.  Wood  came,  and  we  had 
intercourse;  there  are  three  doors  in  that  room;  the  house  is 
olpse  tb  the  depot;  at  that  time  he  was  regular  preacher  and 
pastor  of  the  church;  he  came  there,  and  we  had  intercourse; 
I  think  mother  was  gone  out;  Colonel  Lowe's  family  had  not 
come  to  the  house  at  that  time;  I  don't  know  when  Colonel 
Lowe's  family  moved  to  my  mother's  house;  he  had  an  early 
garden  there  in  1870;  my  child  was  bom  in  1871 ;  I  had  no 
intercourse  with  Mr.  Wood  while  Colonel  Lowe  lived  at  our 
house;  in  our  house  the  last  time  was  when  he.  Wood,  came 
from  the  General  Assembly;  that  was  last  time  we  had  in- 
tercourse; not  long  before  he  went  to  General  Assembly 
we  had  intercourse;  I  think  it  was  just  before  I  went  to  a 
Good  Templar's  fishing  party;  I  think  it  (intercourse)  was 
just  before  that,  at  his  house;  on  the  night  of  the  fishing 
party  I  went  to  his  house  and  had  intercourse,  and  I  think 
that  was  the  last  time  I  went  from  my  home;  I  went  home 
from  the  fishing  party,  then  I  went  to  Mr.  Wood's  and  had  in- 
tercourse with  him;  I  think  that  is  the  last  lime;  then  the  3d 
of  February  I  had  a  child.  (Do  you  recollect  when  Mr. 
Kirkpatrick,  myself  and  Mr.  Barry,  were  at  your  mother's 
house,  after  the  birth  of  your  child?)  I  recollect  that  occas- 
ion well.  (Did  you  not  tell  me  at  that  time,  about  three 
weeks  after  the  birth  of  your  child,  at  night,  in  presence  of 
Mr.  Robert  L.  Barry  and  James  W.  Kirkpatrick,  your  mother, 
and  your  brother,  and  Mr.  Wood,  the  defendant,  that  you  never 
had  intercourse  with  him  but  one  time  in  your  mother's  house, 
and  that  is  the  time  you  have  spoken  of  in  the  sitting  room?) 
If  you  ever  asked  me  that  question,  I  did  not  understand  you 
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to  mean  that;  I  think  you  asked  me,  "did  yoa  ever  have  in- 
tercourse in  the  house,  there ;''  I  told  you  I  remembered  once; 
I  don't  think  I  did  say  never  at  any  other  time,  but  that  time ; 
if  yon  asked  me  that  question  I  did  not  understand  it ;  though 
yon  might  have  asked  it  that  way,  but  I  did  not  so  understand 
it  (Did  not  I  present  the  difficulties  of  such  a  thing,  and  say 
there  might  be  more  convenient  places,  and  call  your  attention 
to  all  these  things  carefully?)  I  don't  think  so,  Mr.  Candler; 
I  don't  remember  your  presenting  the  inconveniences  of  these 
things.  (Have  you  not  sworn  that  you  yielded  to  Mr.  Wood 
for  these  things  that  Mr.  Wood  told  you  ?)  Yes,  sir.  (That 
be  loved  you  better  than  any  other  woman  alive,  etc.?)  Yes, 
sir;  I  swear  that  now.  (On  that  same  night  when  we  visited 
you,  did  not  I  ask  you.  Miss  Emma,  did  you  not  know  that 
Mr,  Wood  was  married  and  had  a  wife  and  children,  what 
did  you  promise  yourself  in  having  this  intercourse,  did  you 
not  say,  "  becanse  you  loved  him?")  If  you  did  put  the  ques- 
tion to  me  in  that  way,  I  did  not  understand  you  to  do  so;  if 
you  said  that  I  did  not  understand  it;  I  think  you  said: 
'*Now,  Emma,  it  is  mighty  strange,  here  is  Mr,  Wood,  a 
married  man,  your  pastor  and  all  this,  did  you  love  him, 
what  did  you  promise  yourself,  did  you  love  him?"  I  said; 
Yes,  sir,  I  Jove  him ;  I  answered  that  question ;  you  went  on 
as  quick  as  you  could  and  asked  other  questions;  I  think  I 
told  yon,  that  he  had  told  me,  he  had  made  it  a  subject  of 
prayer;  I  put  in  an  explanation,  you  did  not  give  me  time; 
you  said :  ^^ Answer  my  questions  as  I  ask  you ;  I  don't  want 
explanations;"  you  said:  ^' Just  answer  my  questions  as  I  ask 
them ;"  I  think  that  is  the  way  you  put  it  that  night;  I  think 
I  told  you  that  Mr.  Wood  had  told  me  that  he  had  made  it 
a  subject  of  prayer;  you  were  the  first  that  I  told  about  all 
the  circumstances.  (That  night  did  you  say  anything  about 
Mr.  Wood  promising  to  marry  you  when  his  wife  should 
die?)  I  think  I  did;  I  am  not  certain;  I  don't  remember 
iiehether  I  did  or  not ;  I  answered  every  question  you  asked 
me.  (Was  snch  a  question  asked  you?)  I  don't  know,  sir; 
I  don't  know  if  I  told  you  that  Mr.  Wood  said  his  wife  was 
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in  bad  health,  and  could  not  live  long.  (Did  you  tell  us, 
that  he  said  that  he. loved  you  better  than  any  other  woman 
living?)  I  think  I  told  that.  (Did  you  tell  us  that  he  said, 
that  you  and  he  were  congenial?)  I  believe  there  was 
something  said  about  that,  but  I  am  not  certain.  (Did  you 
tell  us,  that  he  said  he  would  marry  you  as  soon  as  his  wife 
should  die?)  I  do  not  know;  I  don't  remember  what  I  said 
that  night;  I  think  I  told  you  that  Mr.  Wood  said  it  was 
not  wrong  to  do  anything  of  that  sort;  I  was  well  acquainted 
with  Captain  Barry,  Mr.  Kirkpatrick  and  Colonel  Candler; 
I  knew  what  you  were  sent  to  see  me  for;  I  knew  before  that 
you  were  coming;  I  said  I  would  tell  all  the  facts  about  it; 
I  knew  the  object  for  which  you  came ;  I  was  up  and  dressed; 
I  was  reclining  on  the  bed;  I  think  I  told  you  about  the  lane 
scene;  I  think  I  told  you  about  that.  (Was  anything  said 
that  night  about  seduction?)  All  was  said  about  the  child. 
(When  was  the  first  time  you  learned  about  the  law,  was  it 
when  you  went  to  the  Ordinary?)  (Question  objected  to  by 
the  State.  Judge :  "What  is  the  object  of  the  testimony?" 
Mr.  Candler  :•  "  She  has  learned  about  seduction  afterwards.  I 
wish  to  get  a  paper  in  Court  from  the  Ordinary's  oflSce.  We 
believe  seduction  was  an  afterthought."  Judge:  "Whatever 
word  she  may  have  said  or  written  may  or  may  not  be  of 
importance,  but  the  examination  is  taking  a  wide  range. 
What  question  do  you  want  to  ask?"  Mr.  Candler:  "I  want  to 
ask  if  she  did  not  take  a  paper  to  the  Ordinary  and  sign  it?" 
Judge:  "Ask  the  question.")  (Did  you  not, -afl^r  the  birth 
of  your  child,  go  before  the  Ordinary  and  take  an  affidavit?) 
Yes,  sir;  I  wrote  a  copy  myself;  I  had  a  regular  certificate 
of  the  Ordinary  to  sign ;  I  did  not  fix  up  that  paper;  a  law- 
yer fixed  it  up  for  me;  then  I  copied  it  myself,  and  swore  to 
tliat  before  the  Ordinary;  I  copied  it  myself;  I  copied  it  at 
my  house;  I  copied  it  because  I  thought  I  had  to  swear  who 
the  father  of  my  child  was;  I  went  to  swear  Mr.  Wood  had 
ruined  me  and  was  fiither  of  my  child.  (Were  you  in  the 
habit  of  going  into  the  woods  with  young  men  in  the  night 
or  day  time?)     I  have  been  out  in  the  day  time;  I  have  been 
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late  in  the  evening,  but  not  in  the  night.  (All  day  and  afler* 
noon?)  No,  sir.  (Have  you  never  been  out  blackberry  hunt- 
ing ^ith  young  men  and  brought  no  blackberries  back?)  No^ 
8ir.  (Have  you  not  been  out  and  allowed  young  men  to  kiss 
you  and  hug  you?)  No,  never.  (Paper  shown  to  witness 
and  identified  as  the  one  she  swore  to  and  signed  before  the 
Ordinary.) 

Redirect  examincdion:  (At  the  time  Colonel  Candler  allu- 
ded to,  when  he  visited  you  at  your  house,  what  was  your 
condition  as  to  health?)     I  was  sick;  I  was  jiist  recovering 
from  illness,  after  the  birth  of  my  child.     (How  long  had  you 
been  sick?)     I  had  been  sick  a  month  before  the  baby  was 
bom;  I  was  out  of  my  head  a  month;  I  did  not  remember 
anything  that  happened  the  month  preceding  the  birth  of  my 
child;  Mr.  Candler  was  there  about  three  weeks. after  the  birth 
of  the  child;  I  was  weak  and  sick — not  able  to  sit  up  much; 
I  had  not  been  outside  the  room,  I  think;  these  gentlemen 
were  elders  or  deacons  and  Sunday-school  teachers;  I  never 
said  this  child  was  anybody's  else  .but  Mr.  Wood's.     (When 
was  the  fishing  party  you  spoke  of?)     I  believelt  was  in  May, 
I  am  not  certain ;  I  think  that  was  after  Mr.  Wood  went  to 
the  General  Assembly;  to  Mr.  Wood's  house  there  was  a  half 
story,  the  intercourse"  took  place  both  above  and  below,  in  his 
study;  Mrs.  Wood's  room  was  under  his  study;  this  house  is 
not  far  from  the  church ;  there  are  no  houses  between,  I  think ; 
there  was  a  little  house  in  the  woods  just  out,  not  far  off;  I 
went  to  his  house  after  we  moved  from  there;  he  would  fol- 
low me  and  tell  me  in  the  day  time  when  he  wanted  me  to 
to  come;  to  stand  out  and  wait  for  him  and  he  would  go  in 
and  get  a  light  and  fasten  the  door  between  his  room  and 
Mrs.  Wood's  room;  that  was  a  room  down  stairs;  intercourse 
t<K>k  place  then  in  the  room  below;  he  would  lock  and  but- 
ton the  door;  I  would  go  in  that  room;  I  was  not  going  to 
school  to  Mr.  Wood  at  that  time.     (How  about  hearing  below 
from  the  room  above?)    They  might  hear  if  any  one  was 
talking  loud ;  they  could  not  hear  ordinary  conversation ; 
they  might  hear  a  noise,  but  could  not  distinguish  what  was 
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said.  (What  is  your  underatanding  of  hugging?)  Any  one 
that  had  arms  around  me  and  pressed  me  to  them,  bdd  me 
in  close  embrace;  they  have  put  their  arms  around  me  in 
play — ^blindman's  buff  or  something  of  that  sort;  they  might 
get  us  in  a  comer  and  catch  us;  sometimes  tfaey  might  kiss  ns 
in  that  way ;  they  played  with  the  other  girls  in  the  same 
way ;  no  one  ever  hugged  or  kissed  me  except  in  that  way; 
I  know  Thomas  Kirkpatrick;  I  have  seen  the  affidavit  he 
made. 

ReeroBa-exoMined:  (Were  you  in  your  proper  mind  when 
we  visited  you?)  Yes,  sir;  I  had  headache ;  I  made  no  com- 
plaint; I  don't  think  I  had  been  outside  the  room;  I  am  al- 
most certain  I  had  not  been  in  the  yard;  I  had  been  sick  be- 
fore the  birth  of  my  child;  I  had  spells  before  of  congestion 
of  the  brain ;  in  the  month  of  January  I  was  out  of  my  head; 
I  thought  I  was  pr^nant,  till  the  doctor  came;  he  said  differ- 
ent causes  might  produce  my  sickness;  I  was  afraid  I  was 
pregnant;  I  did  not  know  it;  I  don't  know  if  the  room  in 
Mr.  Wood's  house  is  ceiled  overhead:  I  think  there  is  no 
ceiling;  when  Colonel  Candler  and  others  visited  me,  I  told 
them  that  at  first,  when  I  began  to  be  sick,  different  causes 
made  me  think  something  might  be  the  matter;  I  told  Mr. 
Wood  I  was  afraid  I  was  pregnant;  he  said  he  did  not  tbink 
so;  he  would  ask  Doctor  Durham;  after  that  I  did  not 
suspect  anything  of  the  kind;  that  was  what  I  told  them; 
that  was  when  I  was  first  taken  sick.  (Emma,  what  did  you 
tell  us  about  that  when  we  visited  you,  and  asked  you  did  you 
not  say  you  expected  something  was  wrong,  and  you  intended 
to  ask  Dr.  Durham  about  it?)  I  told  you  all  that  at  first ; 
when  I  stopped  menstruation,  I  suspected  something  was  the 
matter,  and  I  asked  Mr.  Wood  about  it;  he  said,  "no,  I  don't 
think  so;"  he  said,  "maybe  it  is  a  cold,"  and  turned  it  off  that 
way;  afler  I  was  taken  sick  with  congestion  of  the  brain  he 
came  to  see  me;  I  told  him;  he  said  he  would  ask  Dr.  Dur- 
ham what  was  the  matter  with  me;  he  did  ask  Dr.  Durham, 
as  he  said ;  I  think  I  told  that  circumstance  to  these  gentle- 
men.    (On  your  oath.  Miss  Emma,  you  now  say  to  this  jury. 


ATLANTA,  JANUARY  TERM,  1873.        217 

Wood  fw.  The  State  of  Georgia. 

tibat  yoa  told  me^  in  presence  of  Mr.  Barry,  Kirkpatrick  and 
Mr.  Wood,  these  things?)  I  believe  I  did,  but  I  will  not 
swear  to  it;  I  state  that  as  mj  li^lief,  that  I  told  it  that  night. 

Harriet  H.  Chiyers,  sworn:  I  am  mother  of  Emma  I. 
Chivers;  I  live  just  beyond  the  depot^  in  this  town  and  county ; 
I  know  thedefendant ;  I  have  known  him  a  number  of  years — 
aevend  years,  probably  seven  or  eight;  I  don't  remember  the 
exact  time  he  has  lived  here;  he  has  lived  here  since  the  con- 
clusion of  the  war ;  he  became  pastor  of  our  church ;  I  belonged 
to  that  church — my  daughter,  also;  defendant  was  a  teacher  at 
a  school  in  this  town;  the  war,  at  its  termination,  left  me  pen- 
niless;  Emma  had  no  property;  the  land  we  live  on  belongs 
to  my  son;  Emma  had  been  going  to  school  to  Mr.  Hunter 
during  the  war;  I  sent  Emma  to  school,  and  Mr.  Wood  did 
not  charge  anything ;  I  can't  remember  years ;  I  don't  remem- 
ber dates,  nor  when  it  was  that  Mr.  Wood  commenced  teach- 
ing school;  I  sent  both  my  children  there;  he  charged  noth- 
ing for  their  tuition;  they  continued  going  to  him;  he  said 
nothing  to  me  about  Emma  at  that  particular  time;  I  moved  to 
the  other  house  in  1866 ;  Emma  had  been  attending  defend- 
ant's school  then,  and  he  chai^ged  her  nothing  then  for  tui-^ 
tion;  I  suppose  it  was  in  1866;  after  I  moved  over  here  (to 
the  Wadsworth  house)  Wood  wished  me  to  move  to  his  house; 
before  that  he  wished  to  take  charge  of  her  tuition,  and  to 
direct  her,  and  to  have  her  under  control,  and  wished  me  to 
keep  her  from  all  young  men's  company;  said  that  she  had 
too  much  young  men's  company;  he  wanted  her  to  be  kept 
so  she  could  attend  ftiUy  to  her  studies;  I  gave  him  full 
diarge  of  her;  I  went  to  his  house  to  live  as  a  fiiend,  because 
Mr.  Wood  took  charge  of  the  school;  the  school  was  so  large 
he  wanted  an-  assistant,  and  he  wished  Mrs.  Wood  to  go  to 
assist  him ;  he  wished  me,  as  a  friend  of  the  fiunily,  to  take 
charge  of  &mily  matters;  I  could  not  do  it  without  carrying 
my  family  with  me;  my  son  is  gone  to  Montgomery;  I  was 
to  pay  him,  Wood,  a  certain  amount  for  Emma's  board,  $4  00 ; 
my  little  daughter  was  to  take  care  of  his  mother;  Mr.  Wood 
Vol.  XLTiii.  15. 
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requested  to  have  charge  of  her  tuition,  and  charge  nothiAg 
ibr  it;  1  paid  him  till  Mr.  Buchanaa  died;  that  was  in  about 
May  or  Aprils  1669;  I  don't  remember  the  date  of  the  year^ 
but  it  is  well  known  when  Mr.  Buchanan  died;  I  had  done 
some  waiting  on  him ;  I  had  done  what  I  thought  was  my 
duty;  Mr.  Wood  would  not  take  pay  for  Emma's  board;  af^ 
ter  that  Mrs.  Wood  was  taken  sick^  then  Mr.  Wood  and  Mr* 
Ware  joined  in  the  school;  during  the  war  I  staid  at  my  own 
house,  when  the  enemy  came  in;  I  had  no  money  to  get  away; 
it  was  poverty  kept  me  here;  poverty  compelled  me  to  stay; 
I  was  present  at  the  birth  of  the  child.  (Did  you  ever  hear 
that  Mr.  Wood  was'&ther  of  the  child,  in  Mr.  Wood's  pres^ 
ence  ?)  I  did,  one  time ;  that  was  when  Colonel  Candler,  Mr. 
Kirkpatrick  and  Mr.  Barry  were  present;  Mr.  Wood  was 
present  then ;  she  stated  then  that  Wood  was  &ther  of  her 
child ;  I  lived  in  Mr.  Wood's  house  as  one  of  the  &mily,  not 
as  a  servant ;  before  I  went  there,  he  was  a  constant  visitor  at 
my  house ;  we  were  old  friends ;  his  &tber  and  mother  seemed 
to  think  much  of  me;  I  looked  on  Mr.  Wood  as  the  son 
of  a  dear  friend;  I  trusted  him — had  all  confidence  in.  him; 
I  supposed  Mr.  Wood  came  to  visit  my  house  for  the  same 
reason  of  friendship ;  I  had  confidence  in  him  as  a  Christian 
and  a  gentleman,  and  many  now  have  the  same  confidence  in 
him ;  I  was  alone,  and  liked  to  have  friends  to  call  upon  me, 
and  wished  protection  to  my  daughter,  as  every  one  said  she 
was  my  idol ;  I  looked  on  her  to  assist  me  when  I  was  old ; 
the  opportunity  to  be  a  teacher  was  a  great  thing;  all  these 
things  made  me  have  that  confidence  in  him ;  he  came  to  my 
house  as  any  other  gentleman  came ;  I  never  knew  anything 
from  him  but  as  a  gentleman ;  he  came  to  assist  Emma  in  her 
lessons ;  he  was  not  a  tutor  in  my  house,  but  came  to  assist 
her  in  her  lessons. 

Crosa-eaMimined:  (When  was  Emma  bom?)  I  can't  tell 
you,  sir;  strange  as  it  may  appear,  I  never  can  remember 
dates;  I  cannot  on  my  oath  tell  you  when  she  was  born;  she 
was  bom  in  New  York  city;  I  know  the  circumstances; 
Dr.  Chi  vers  was  there  at  that  time;   I  had  two  younger 
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diildren  when  I  came  to  Decatur — a  son  and  daughter;  Em-' 
ma  is  nearly  three  years  older  than  Tom — ^two  years,  and  from 
November  to  Jane;  Emm^  was  born  in  November;  Tom 
was  bom  in  June.  (What  is  the  difference  between  Tom  and 
Bell?)  The  same  difference;  one  was  born  in  June,  the  other 
bom  in  Febroary;  nearly  five  years  between  Emma  and  my 
youngest  daughter.  (When  did  you  come  to  Decatur?)  I 
don't  know  the  year.  (Can't  you  fix  the  year?)  The  first 
house  I  occupied  was  the  one  where  Mr.  Ladd  now  lives ; 
Mr.  Morgan  is  dead;  his  widow  is  living  a  mile  or  two  from 
town;  we  lived  with  Mrs.  Morgan,  probably  a  month  or  six 
weeks,  till  we  got  into  our  own  house ;  we  boarded  with  her 
till  we  obtained  possession  of  our  own  house;  next  Novem- 
ber is  Eiiima's  birth  day;  I  reckon  she  will  be  twenty- one  or 
twenty-two  years  old ;  she  will  be  twenty-one,  I  think,  sir. 
(Did  you  not  swear  last  trial  that  she  was  past  twenty-on^?) 
I  think  not;  I  can't  remember  anything  I  swore  then;  yes, 
sir,  she  is  twenty-one;  she  is  not  twenty-two.  (Has  not  the 
matter  of  her  age  been  talked  over  several  years,  did  you  not 
keep  a  record  in  a  book?)  I  don't  know;  I  never  endeav- 
ored to  keep  account  of  her  age;  John  Hardman  wrote  the 
Bible  record ;  I  know  about  the  time  my  children  were  born; 
after  Mr.  Adams  came,  he  told  me  the  year  in  which  Emma 
was  bom;  that  differed  from  the  record  I  had  in  the  Bible; 
I  judged  of  their  births;  I  then  got  John  Hardman  to 
write  in  the  Bible  record;  I  had  made  one  and  then  cor- 
rected it;  that  was  the  occasion  of  its  being  altered  in  my 
Bible;  I  had  no  idea  of  this  kind  of  a  thing,  or  I  would 
have  been  more  particular;  I  am  one  of  those  sort  of  people 
that  don't  take  a  great  deal  of  method  in  their  actions;  I  am 
sorry  it  is  so;  the  record  in  the  Bible  is  in  my  house,  I  don't  look 
at  it;  I  know  she  is  my  child,  and  where  she  was  bom;  I 
have  paid  no  attentioi)  to  it;  my  Bible  is  there  and  it  can  be 
brought;  I  am  not  swearing  from  the  record;  John  Hard- 
man  wrote  the  first  in  it;  he  amended  that  same  one  at  Mr. 
Adam's  suggestion ;  I  did  not  recollect  at  first  when  my  chil- 
dren were  lx)rn;  when  I  came  here,  my  youngest  daughter 
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was  not  a  year  old ;  I  had  been  here  two  years  when  Dr. 
Chivers  died.     (You  stated  that  during  the  latter  part  of 
the  war  you  did  not  leave  on  i^count  of  poverty?)  I  staid 
here  because  I  had  no  way  to  get  away;  it  was  poverty; 
I  had  no  money  to  get  away  with,     (Did  you  not  send  six  or 
seven  n^ro  slaves  to  Macon?)    Yes,  sir;  were  they  available 
to  me  ?  I  had  somewhere  about  twenty  slaves  then ;  I  had 
several  thousand  dollars  due  me  in  Confederate  money.   (Was 
there  any  difficulty  then  in  getting  money?)     It  was  in  scrip^ 
in  Confederate  bonds;  I  could  get  interest/ but  not  money ;^ 
I  did  not  have  Confederate  money;  I  loaned  mon^  to  Mr. 
Warren  Davis;  I  don't  remember  if  I  loaned  any  to  John 
McCay;  I  had  loaned  money  to  Dr.  Hoyle;  I  could  not  get 
it  then ;  there  was  difficulty  then ;  I  went  to  him  f(fr  it,  and 
could  not  get  it;  he  was  a  man  of  wealth,  but  he  did  not  get 
the  money.     (At  the  end  of  the  war  this  home  was  all  you  had 
and  some  notes  ?)  Yes,  that  is  all ;  there  are  about  sixty  acres  of 
land;  I  rented  that  out  for  some  $400  00;  Mr.  Wood  had  no 
money  that  I  knew  of  except  his  salary;  he  sent  Tommy, as 
well  as  my  daughter  to  school ;  he  did  the  same  way  to  my  son 
and  daughter,  in  giving  them  tuition  without  charge;   it  was 
my  iavorite  idea  to  make  Emma  a  teacher,  that  was  my  idea 
before  Mr.  Wood  came;  Mr.  Wood  did  not  suggest  that  lo 
me;  she  had  been  to  Mr.  Hunter;  he  did  me  the  same  kind- 
ness, and  did  not  charge  for  her  tuition ;  I  knew  old  Mr. 
Buchanan  before  I  knew  Wood ;  during  the  war  I  did  them 
many  kindnesses;  all  in  town  knew  that;  in  October,  1867, 
we  moved  to  the  Wadsworth  place;  all  three  fiimilies  moved  at 
the  same  time;  I  waited  for  some  repaire  a  day  or  two;  Mr. 
Kirkpatrick  moved  me  over  to  that  place,  he  made  no  charges ; 
we  weyt  to  Mr.  Wood's  house  in  the  summer ;  I  think  it  was 
in  July — ^possibly  it  might  be  August,  1868 ;  at  that  time,  Mr. 
Buchanan  was  living ;  he  lived  in  that  house  till  next  spring ; 
he  was  step-father  of  defendant ;  he  seldom  ever  went  away ; 
he  was  a  fine,  intelligent  and  good  old  man;  he  remained 
there,  night  and  day,  on  the  lot ;  my  daughter  had  a  child 
on  2d  February,  1871;  I  never  saw  anything  by  which  I 
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ooald  sappose  or  have  knowledge  of  any  impropriety — ^no 
actual  knowledge  of  anything  improper  between  Wood  and 
Emma.  (Did  you  not  swear,  on  the  last  trial,  that  yo\i  had 
DO  sort  of  suspicion ;  that  you  thought  Emma  a  little  lower 
than  the  angels?)  I  said  I  never  had  the  suspicion  that  Mr. 
Wood  was  anything  but  a  good  man ;  up  to  the  birth  of 
Emma's  child,  I  had  no  knowledge  of  anything  wrong ;  in 
1866  and  1867,  Emma  was  only  a  child,  not  a  grown  woman. 
(During  the  time  you  lived  at  the  Wadsworth  house,  was  your 
^daughter  grown  ?)  She  was  not  a  matured  woman  at  first ; 
she  had  a  great  deal  of  company ;  she  went  into  society,  but 
was  actually  a  child ;  she  had  a  good  deal  of  young  men's 
company ;  a  good  many  young  men  visited  my  house.  (Were 
they  there  daring  your  absence  ?)  Sometimes,  when  I  was 
away,  they  were;  I  have  been  told  so.  (Were  you  absent 
frequently  late  at  night?)  Not  late,  sir.  (Were  you  not 
frequently  away  all  night?)  Yes,  sir;  I  left  my  daughter 
there ;  I  have  been  to  several  houses  in  this  town  where  there 
was  sickness — never  for  pleasure.  (Were  you  not  away  so 
much  at  night  that  your  attention  was  called  to  it  by  your 
friends?)  One  time  that  was  done  when  Miss  Brown  was 
sick;  she  desired  my  company;  my  children,  I  supposed, 
would  take  care  of  themselves ;  I  stayed  with  her  night  after 
night ;  Mrs.  Eddleman  was  with  her  alternately.  (Was  not 
your  attention  called  to  a  certain  young  man  being  there  too 
much  ?)  My  attention  was  called  to  it  by  some  of  ray  friends ; 
that  was  told  to  me  afterwards ;  I  had  told  him  not  to  go  there 
during  my  absence;  I  was  not  told  at  the  time  these  things 
were  going  on ;  it  was  told  to  me  afterwards — after  the  thing 
was  talked  about ;  reports  were  circulated ;  they  did  not  tell 
me  at  the  time,  but  afterwards  they  came  and  told  me ;  I  had 
already  seen  the  young  man  and  told  him  I  did  not  want  him 
to  go  there  when  I  was  gone,  but  he  had  been  there  before  I 
told  him.  (Do  you  know  if  he  was  there  at  improper  hours  ?) 
ISot  of  njy  own  knowledge ;  I  was  not  there ;  I  was  with  the 
sick ;  that  was  in  a  house  in  back  part  of  the  lot,  just  inside 
the  breast- works ;  Mr.  Echols  lived  in  the  principal  house ;  it 
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was  not  more  than  fifty  yards  from  the  principal  house,  inclu- 
ded in  same  fence ;  Mr.  Moore  hod  two  daughters ;  Mr.  Can- 
dler came  to  me  and  said  (hat  the  house  was  in  bad  repair; 
that  Mr.  Moore  did  not  want  another  &mi]y  on  the  lot;  he 
wi.^hed  the  house  for  his  own  use— the  one  I  lived  in ;  Mr. 
Moore  was  a  good  citizen ;  we  wanted  to  retain  him  in  town; 
I  left  there  against  the  wish  of  my  husband  ;  Mr.  Can^ 
dler  and  Mr.  Kirkpatrick  made  the  bargain  for  me  to  move 
over  here  to  the  Wadsworth  house ;  Mr.  Moore  always  paid 
me  in  advance ;  Mr.  Wood  had  nothing  to  do  with  it^  only  h^ 
thought  it  a  good  idea ;  he  never  consulted  me  in  r^ard  to  it ; 
Mr.  Candler  and  Mr.  Kirkpetrick  did  all  the  bargaining; 
they  caused  me  to  leave.  (What  was  said  in  reply  when 
Emma  said  that  Mr.  Wood  was  fiither  of  her  child  ?)  Mr. 
Wood  said  it  was  a  false,  infamous  lie ;  she  did  not  say  after- 
wards that  it  was  not  so.  ^Did  she  not  say,  in  presence  of 
Mr.  Kirkpatrick,  that  it  was  not  true?)  Mr.  Kirkpatrick 
talked  with  her  and  said  she  was  insane.  (Did  she  not  say 
that  she  hoped  it  was  untrue?)  I  never  heard  that;  I  am  a 
woman  that  does  not  tell  anything  but  the  truth ;  she  did  not 
say  that.  ' 

Bedirect  examination :  (Something  you  said  about  a  young 
man  ?)  That  was  Charles  Ramspeck ;  he  lives  in  this  town. 
(When  do  you  speak  of?)  I  don't  remember  the  circumstan- 
ces ;  it  was  when  I  was  taking  care  of  Miss  Cynthia  Brown ; 
Mr.  Ramspeck  visited  my  house  frequently.  (Why?)  I 
knew  he  came  with  same  design  other  young  men  came  visit- 
ing ;  there  was  no  relationship,  except  as  friends ;  never  any 
engagement  between  them ;  I  presume  he  was  courting ;  we 
scarcely  know  now  when  a  young  man  is  courting  a  girl  in 
these  days ;  he  came  there  frequently ;  whether  he  addressed 
her  to  marry,  I  do  not  know ;  there  were  some  young  men 
that  did  address  her ;  Mr.  Ramspeck  has  never  denied  that 
he  admired  her ;  I  am  unable  to  answer  whether  he  loved  her 
or  not.  (What  is  your  recollection  of  dates?)  I  cannot  reo- 
ollect  dates. 
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CharI/IS  M.  Ramspeck,  sworn :  I  do  business  in  Atlanta ; 
I  spend  my  Sabbaths  in  Decatur;  in  1866,  and  portion  ot 
1867, 1  resided  in  Decatur ;  I  was  acquainted  with  Emma  I. 
Chi  vers;  I  visited  her  very  frequently.  (What  were  your 
feelings  towards  her?  Question  objected  to.  Judge :  ^*  Con- 
fine youiiself  to  facts,  not  as  to  his  feelings ;  show  what  took 
place.'*)  I  went  tiiere  frequently.  (What  was  her  conduct  as 
to  propriety?  Question  objected  to.  Objection  overruled.) 
I  am  the  only  Charles  Ramspeck  living  here  then.  (What 
took  place  between  you  and  her  ?)  Nothing  improper ;  1  vis- 
ited as  other  young  men  did ;  I  was  partial  to  her,  thinking 
I  wafi  her  favorite ;  I  was  going  along  very  well,  till  some 
parties  tried  to  slander  her ;  I  thought  it  uncalled  for  and  false, 
as  fiir  as  I  oould  see.  (Was  there  anything  improper  ?)  Noth- 
ing; she  was  the  most  prudent  young  lady  I  ever  saw.  (Did 
she  allow  any  improper  intimacy  ?)  No,  sir,  not  on  my  part, 
or  otliers.  (Did  you  ever  attempt  to  kiss  her?)  I  believe  I 
did,  and  was  repulsed ;  th^t  was  in  1867  or  1868 ;  I  was  here 
on  Saturday  evening  and  Sunday ;  I  never  spent  but  one  Sab- 
bath in  Atlanta  in  December,  1866 — latter  part  of  the  month ; 
other  young  men  visited  her ;  I  met  them  frequently.  (Was 
there  anything  improper  then  ?)  Nothing,  that  I  ever  saw. 
(How  did  she  conduct  herself?)  Very  lady-like ;  I  have  fre- 
quently seen  boys  play  with  handkerchiefs,  but  nothing  im- 
proper, that  was  in  public;  I  suppose,  in  1866,  she  was  six- 
teen ;  she  was  a  young  girl.  (Did  you  believe  her  to  be  a 
virtuous  woman  ?  Objected  to ;  objection  sustained.  From 
your  association  with  her,  state  if  she  was  a  virtuous  woman? 
Objected  to ;  objection  sustained.  Did  you  ever  know  any- 
thing in  her  conduct  tending  to  show  she  was  not  a  virtuous 
woman?)  Certainly  not;  I  don't  wish  you  to  infer  that  I 
never  knew  of  reports  injurious  to  her  character,  but  merely 
that  the  young  lady  was  acting  imprudently  in  allowing  me 
to  take  her  around  to  church  so  frequently  as  she  did ;  I  heard 
from  a  lady  that  that  was  the  report. 

Groee-examined :  I  came  to  Decatur  in  December,  1865— 
29th  or  30th  of  December ;  during  1 866  I  was  in  Charleston ; 
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I  had  an  establishment  of  my  own  in  1867^  a  few  months;  I 
used  to  do  business ;  I  am  not  oertain  as  to  the  date^  probably 
May,  June  or  July,  1867  ;  then  I  went  to  Atlanta,  and  came 
back  on  Saturday,  sometimes  on  Friday ;  once  in  a  while  I 
might  come  during  the  week ;  my  first  visit  to  Miss  Emma 
was  in  1866 ;  I  think  in  October ;  it  might  be  a  little  before 
or  after.  (H{ui  she  received  attentions  before  that  ?)  I  don't 
know  anjrthing  about  that ;  she  was  generally  escorted  out  by 
young  boj^  from  school.  (Did  young  men  paj^  attentions  to  her 
before  1866  ?)  I  don't  know ;  my  fiiist  visits  commenced  in  , 
1866;  my  attentions  b^un  in  1867;  early  in  January,  1867, 
my  attentions  were  more  frequent;  Mrs.  Chi  vers  and  Miss 
Emma  were  living  then  I  can't  answer  where ;  I  can't  tell  if 
in  the  large  house;  my  first  visit  was  in  the  main  house; 
I  afterwards  went  alone,  and  sometimes  with  other  young 
men ;  early  in  1867  they  were  at  the  house  near  the  breast- 
works; I  went  there  both  day  and  night;  I  staid  late;  I 
have  been  there  frequently  after  eleven  o'clock;  I  went 
early  and  remained  till  eleven  o'clock ;  not  as  late  as  I  went 
and  stayed  at  other  places  at  respectable  houses ;  I  think  I 
have  seen  others  there ;  I  recollect  going  there  once  when 
Mrs.  Chivers  was  not  home ;  I  have  gone  there  and  found 
her  absent  and  remained.  (Have  you  not  frequently  been  in 
the  room  without  light?)  No,  never ;  not  to  my  knowledge; 
there  might  have  been  the  absence  of  a  lamp  or  candle,  but  a 
light  in  the  fire-place  always ;  some  light  as  good  as  lamps  or 
candles  ftirnished.  (Have  you  not  been  seen  lying  on  the 
lounge  with  no  light  in  the  house,  with  her  head  in  your  lap?) 
No,  never ;  nobody  ever  saw  that.  (Let  us  reverse  it :  have 
you  not  been  seen  there  lying  down  with  your  head  in  her 
lap  ?)  No,  never.  (Were  you  not  there  once  and  sent  Adams 
home  and  her  brother  out,  and  they  came  back  and  found  yoa 
in  that  position  ?)  I  don't  recollect  ever  sending  them  off;  I 
think  I  did  not ;  I  have  seen  Mr.  Eddy  Adams  there ;  he  was 
not  a  young  man ;  I  understood  he  was  partial  to  the  youug 
lady  prior  to  my  acquaintance  with  her;  he  was  intimate 
with  me  also  lq  1867 ;  he  is  intimate  with  me  now ;  there 
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is  as  mach  friendship  now  as  ever  was.  (Did  you  ever  go 
through  the  woods  late  in  the  afternoon  by  yourselves  ?)  Of 
course  I  have  gone  along  in  the  woods,  by  the  branch ;  we 
went  gathering  flowers  and  picking  blackberries.  (Did  you 
bring  any  back  ?)  I  think  so ;  I  am  not  positive,  though ;  I 
think  we  brought  some  blackberries  back.)  (Did  you  say 
you  never  kissed  Emma  I.  Chivers  ?)  I  never  said  anything 
of  the  sort;  I  said  I  might  have  kissed  her,  but  not  to  my 
certain  knowledg^;  if  I  did,  it  was  something  she  did  not 
permit;  I  never  kissed  her  privately.  (Did  you  ever  on  the 
railroad,  late  in  the  evening,  on  any  occasion  kiss  her  ?)  No, 
sir,  not  to  my  certain  knowledge ;  I  will  not  positively  swear 
I  have  not  done  so ;  if  I  did,  it  was  a  stolen  kiss.  (Did  she 
propose  to  recover  it  ?)  I  don't  think  it  was  ever  recovered ; 
I  did  not  attempt  it  again.  (Did  you  not  kiss  her  on  the  rail- 
road one  evening  ?)  I  don't  know  that  I  did  such  a  things 
though  it  might  have  occurred ;  I  visited  her  frequently  du- 
ring 1867,  and  after  she  went  to  the  place  by  Mr.  Winn's. 
(Did  you  ever  go  there  from  Sabbath-school  and  remain  till 
dinner?)  Yes ;  Mrs.  Chivers  might  go  off  and  leave  us ;  I 
have  gone  back  over  there  after  dinner,  but  not  frequently. 
(Would  Mrs.  Chivers  leave  you  ?)  Not  to  my  knowledge, 
though  she  mi^t  have  gone  out.  (Were  you  not  frequently 
there  of  nights  ?)  Certainly ;  I  was  partial  to  the  young 
lady ;  she  could  attract  me  further  than  any  one  else ;  I  en- 
joyed her  society  more  than  any  one  else ;  I  have  no  knowl- 
edge of  ever  staying  after  twelve  o'clock  at  night ;  I  have  no- 
ticed the  time ;  I  think  they  had  a  clock ;  I  know  after  awhile 
she  would  not  let  me  stay  after  half-past  ten  o'clock ;  I  ma,^ 
have  stayed  there  till  twelve  o'clock ;  I  have  no  knowledge  of 
staying  after  twelve  o'clock;  I  don't  ever  remember  of  stay- 
ing without  a  light ;  In  going  and  coming  I  should  have  to 
pass  their  (Stokes  &  Gray's)  house;  I  made  a  practice  to  pass 
that  house ;  it  was  the  most  public  way ;  I  thought  it  pru- 
dent to  take  that  direction,  in  consequence  of  reports  that 
had  been  out ;  reports  were  then  out ;  I  did  not  wish  to  do 
anything  that  would  reflect  on  the  young  lady ;  James  Kirk* 
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patriek  lives  near  there,  in  a  line  with  that  honse,  two  or 
three  blocks  off;  Mr.  Winn  lives  about  two  blocks  from 
that  house;  I  may  have  sedki  Mr.  Kirkpatrick  and  J.  L. 
Winn  there;  Mr.  Winn  lived  with  his  mother,  I  presume. 
(Had  you  ever  your  head  in  her  lap  ?)  No,  sir.  (Did  you 
ever  hug  her?)  No,  sir,  I  was  not  after  hu^ng,  I  was  af- 
ter the  young  lady;  I  was  there  fi«quently  in  1868  ;  about 
that  time  she  became  cool  to  the  young  men ;  once  I  asked 
her  who  she  loved  best,  expecting  she  woilld  say  it  was  me ; 
I  never  hugged  her  over  there,  or  kissed  her,  or  had  my  head 
in  her  lap.  (Do  you  recollect  the  date  of  the  fishing  party  ?) 
I  recollect  the  fishing  party ;  I  don't  recollect  the  date,  whether 
in  March,  April  or  May;  it  might  have  been  in  March,  April 
or  May ;  I  can't  say  it  was  on  the  7th  of  May ;  I  can't  say 
it  was  a  May  party ;  I  was  at  that  party ;  I  don't  think  I 
went  with  Emma  Chi  vers  that  day  to  escort  her  to  the  party; 
she  did  not  remain  at  my  brother's  that  I  know  of;  I  might 
have  been  there  about  supper  time ;  I  don't  recollect  where 
•she  was ;  I  know  she  was  at  my  brother's  house  on  momii^ 
of  the  fishing  party;  I  don't  know  that  she  came  to  my 
brother's  and  remained  there  a  week;  she  may  have  been 
there ;  I  recollect  the  day  I  heard  the  baby  was  bom ;  I  heard 
it  on  Friday  night,  early  in  February ;  I  heai4  it  in  Decatur; 
brother  told  Eddy  Adams  he  did  not  think  Charlie  had  heard 
the  news;  I  was  thunder-struck  when  I  heard  it,  when  they 
told  me  who  it  was ;  aflter  I  got  home  my  brother  told  me 
and  I  Mras  thunderHstruck ;  I  don't  think  I  went  to  see  Emma 
the  succeeding  Sabbath,  or  to  the  house ;  I  went  over  per« 
haps  two  Sabbaths  after. 

Redirect:  Hearing  that  Tom  Chi  vers  bad  been  out  to  see 
me,  I  did  not  want  to  turn  from  him,  and  turn  my  back  on 
him  because  his  sister  had  had  a  baby;  I  went  to  Dr.  Dur- 
ham and  asked  if  he  would  go  over  to  Mrs.  Chivers  with 
me;  the  old  doctor  not  being  home  I  took  the  young  doctor, 
and  we  went  over;  that  was  probably  the  second  Sabbath  I 
went  over  with  young  Dr.  William  Durham;  he  was  not  a 
married  man;  I  think  I  informed  you  (Colonel  Candler)  of 
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it  the  next  morning;  I  told  you  I  had  taken  some  one  with 
me;  I  think  I  had  frequently  found  you  there,  too;  I  don't 
know  whether  it  was  the  second  or  third  Sabbath. 
Closed  for  the  State. 

DEFENSE. 

Andrew  D.  Barky,  sworn :  My  name  is  Andrew  D.  Barry ; 
I  came  to  Decatur  in  1857  when  I  first  came;  I  returned  here 
m  1885 ;  I  came  Sack  then;  I  went  to  my  uncle's,  E.  A.  Da- 
vis' ;  I  became  acquainted  with  Emma  I.  Chivers  before  the 
war;  I  was  at  school  with  her  before  the  war;  I  don't  recollect 
the  year ;  I  think  it  was  in  1859 — I  am  not  certain ;  I  went  to 
school  with  her  in  1867 ;  I  had  a  session  with  her  in  1867,  at 
my  brother-in-law's,  Mr.  Moore;  he  was  living  at  the  Chivers' 
place;  I  saw  her  there;  I  saw  her  frequently;  in  1865  and 
1866  I  think  Mr.  Moore  lived  there ;  I  came  from  Ringgold 
on  a  visit ;  I  was  going  to  school  at  Ringgold ;  then  I  saw 
her ;  I  was  here  only  a  short  time — probably  three  weeks,  in 
January,  1866 ;  I  met  her  during  that  time;  we  were  partic- 
ular friends  at  that  time— old  sweethearts ;  I  came  here  in 
December,  1865;  she  was  living  in  the  yard  with  my  broth- 
er-in-law, Mr.  Moore;  she  lived  in  an  outhouse;  I  was  there 
probably  every  other  day.  (What  did  you  do?)  I  hugged 
and  kissed  her  frequently ;  felt  of  her  breast  and  her  thighs. 
(How?)  We  were  sort  of  scuffling;  I  caught  her;  she  did 
not  seem  to  resist  it ;  very  little  resistance — in  fact,  none  at  all ; 
that  was  in  December,  1865,  or  January,  1866 ;  on  more  than 
one  occasion  we  were  out  in  the  yard  of  Mr.  Moore's ;  no  one 
was  with  us.  (When  did  you  feel  her  breast?)  That  was 
the  same  time;  no  one  was  with  us;  she  made  no  resistance. 
(Were  her  breasts  developed  ?)  Tolerable  full  breasts  at  that 
time,  (Did  she  make  complaint,  or  cry  out  ?)  None  at  all ; 
did  not  seem  to  mind  it  at  all — she  took  it  pleasantly;  this 
was  done  twice,  I  think ;  I  went  to  school  here  a  year  after 
that;  I  don't  exactly  remember  what  year  that  was;  it  was 
while  Mr.  Wood  and  Mr.  Wilson  were  teaching ;  Emma 
went  to  school  then ;  that  was  later  than  1867 ;  it  was  the  fall 
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of  the  year  when  I  went — ^probably  1868 ;  it  was  first  year  he 
taught  school ;  Emma  went  to  school  then ;  I  went  to  school 
two  or  three  months — I  went  regularly ;  I  saw  her  every  day; 
I  had  no  particular  intimacy  with  lier  during  that  time ;  I 
don't  think  I  did  anything  towards  her.  (Did  you  see  any 
acts  of  intimacy  between  her  and  Mr.  Wood?)  None  at  all; 
never  saw  notes  passed.  (See  any  improper  conduct?)  No, 
sir,  none  at  all.  (Did  you  see  any  improper  conduct  with  any 
other  person  ?)  No,  sir,  I  don't  think  I  did ;  she  was  not 
very  particular  keeping  her  1^  hid  during  the  session ;  oc- 
casionally she  exposed  her  1^;  she  was  then  considered  a 
grown  young  lady. 

Oroas-examined :  (When  did  you  take  the  last  liberties 
with  her?)  In  January  1866;  I  went  to  school  with  her  be- 
fore the  war  and  since,  either  in  1867  or  1868;  I  was  with 
her  occasionally  in  1866;  I  visited  her  very  seldom.  (Was 
she  not  a  mere  girl  in  1865?)  If  I  am  not  mistaken  she  was 
just  as  large  as  she  is  now.  (As  well  developed?)  Probably 
not  in  some  branches;  I  don't  know  what  particular  branches; 
I  suppose  she  was  so  in  person;  I  thought  you  referred  to  her 
education,  when  you  asked  about  being  developed.  (Do  you 
say  now  Emma  was  a  young  woman  in  1865?)  Yes,  sir,  I 
think  Emma  was;  I  was  sixteen  years  old,  not  exactly  grown ; 
I  considered  myself  a  man.  (Were  you  then  a  grown  man?) 
I  was  considered  by  some  people  as  a  boy;  I  had%)me  beard 
then;  I  had  not  let  it  grow;  I  was  going  to  school;  we  had 
not  commenced  reading  Latin  or  Algebra;  Miss  Emma 
Chivers  was  ahead,  she  was  further  advanced  than  I  was. 
(Were  you  sweethearts  and  old  friends  in  1866  ?)  I  told  her 
I  loved  her;  I  think  she  loved  me;  I  had  told  her  about  it; 
I  don't  think  I  told  her  that  before  I  felt  of  her;  I  did  not 
think  about  its  being  any  harm;  I  don't  know  that  I  consid- 
ered it  child's  play.  (Objected  to — objection  overruled.)  I  did 
not  think  much  about  it;  I  did  not  care  then.  (Did  you  love  a 
woman  who  allowed  liberties  with  her?)  I  just  had  that 
love;  I  thought  I  could  go  so  far  and  no  farther.  (What 
kind  of  love  had  you  for  her?)    I  did  not  love  her  as  any 
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other  boy  would  love  his  sweetheart;  I  was  trying  to  have 
intercourse  with  her,  that  was  my  'object;  that  is  what  I 
meant  by  hugging;  and  I  felt  of  her  thighs,  that  was  outside 
of  her  dress;  I  put  my  hands  on  and  squeezed  them;  I  don't 
know  what  I  said ;  I  don't  know  what  I  did  say ;  that  .was 
at  her  old  home;  we  were  out  of  the  house,  in  the  yard;  we 
were  on  the  side  where  the  chimney  stands ;  we  were  standing 
up;  tliere  was  no  one  there;  I  suppose  it  was  near  one  or  two 
o'clock^  the  day  time;  they  might  see  it  from  the  depot;  I 
won't  be  confident  of  the  exact  time;  I  don't  know  where  Mrs. 
Chi  vers  was;  she  was  in  Mr.  Moore's  when  I  got  in  the  house; 
Mr.  Moore  was  then  living  at  the  big  house ;  it  was  near  the  big 
house  I  felt  of  her;  Mr.  Moore's  family  might  be  in  there;  I 
had  been  in  the  house;  I  saw  them  in  the  house;  I  don't  think 
I  had  seen  them  leave  the  house  or  lot ;  there  were  a  couple  of 
windows  on  that  side  of  the  house,  I  think.  (Is  that  the  room 
where  Mrs.  Moore  sits?)  Y^;  there  were  blinds,  I  think,  I 
won't  swear  it ;  it  strikes  me  there  were  blinds ;  I  did  not  do  it 
very  quick,  it  took  some  time ;  I  don't  know  how  long,  proba- 
bly a  minute  or  two,  maybe  not  so  long;  we  had  been  playing 
and  scuffling;  I  was  feeling  of  her  legs  then;  we  had  been 
playing  and  scuffling,  most  anything,  not  trying  to  throw 
down  exactly;  we  were  sort  of  running  after  each  other;  I 
had  caught  her  in  this  place ;  I  felt  of  her  titties  and  her 
thighs,  and  iiugged  and  kissed  her  a  time  or  two;  she  said 
nothing ;  she  seemed  to  be  well  pleased,  I  thought ;  I  don't 
know  where  Mrs.  Chivers  was,  she  might  have  been  in  the 
house;  I  had  seen  her  in  the  lot  when  I  first  went  there;  I 
was  there  probably  an  hour  or  an  hour  and  a  half;  she  had 
been  in  small  house;  I  had  been  in  large  house;  had  not 
hugged  or  kissed  her  there;  I  don't  know  that  I  told  her  that 
I  loved  her  there ;  I  saw  Mrs.  Chivers  when  she  was  going  to 
Mrs.  Moore's  house,  she  was  on  the  way  yrhen  I  was  going  from 
Mrs.  Moore's  to  her  house ;  Emma  and  I  were  in  the  lot  by 
the  house;  Mrs.  Moore's  family  were  in  the  house;  Mr.  Moore, 
his  wife,  and  couple  of  daughters,  between  sixteen  and  fourteen, 
very  nearly  as  large  as  Emma;  I  had  been  in  there  with  Miss 
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Emma ;  I  stayed  probably  half  an  hour  in  Mrs«  Chiven' 
house ;  we  were  talking ;  don't  remember  what  we  talked 
about ;  don't  know  why  we  came  out ;  we  went  back  to  Mr. 
Mo(H*e'8  house ;  no  one  was  in  but  Mrs.  Moore ;  don't  know 
where  his  daughters  were ;  they  were  not  in  the  room  that  Mrs. 

s 

Moore  occupied ;  the  room  this  way  where  the  window  looks 
over  the  place  where  I  was  with  Miss  Emma ;  I  don't  know 
where  we  went  to  when  we  came  out  of  Mrs.  Moore's;  no  one 
was  with  us  that  I  remember ;  that  was  the  time  we  commenoed 
running;  I  think  she  ran  first ;  I  don't  know  what  I  was  trying 
to  do  when  she  ran ;  I  might  be  kissing  her ;  I  don't  know;  it 
was  only  a  short  time  before  1  caught  her ;  I  put  my  hand  on  her 
breast,  not  under  her  clothes;  my  hand  would  hold  her  breast; 
it  was  a  tolerably  good  ei^e.  (When  was  next  time  you 
got  to  her?)  A  short  while  after  that;  I  don't  know  where 
or  when;  I  think  it  was  in  Mr.  Moore's  house ;  that  was  at 
night  as  well  as  I  retnember ;  it  was  after  dark ;  after  supper; 
there  were  several  there  that  night ;  I  think  Mr.  Kirkpatrick 
and  Robert  Brown  were  there ;  we  were  having  a  little  party ; 
Mr.  Moore's  daughters  were  there ;  it  was  just  a  candy  pull- 
ing; we  did  not  all  eat  supper  there;  I  think  supper  was  be- 
fore we  left  home ;  all  Mr.  Moore's  people  are  considered  nice 
people ;  I  don't  recollect  the  time  I  got  hold  of  Emma;  it 
was  in  the  room ;  Kirkpatrick  and  Brown  had  gone  out :  they 
had  left  us  in  the  room ;  the  door  was  shut;  I  suppose  Mrs. 
Moore  did  not  want  to  be  annoyed  with  the  noise ;  I  can't 
repeat  the  words  I  said  to  her ;  I  loved  her ;  I  hugged  and 
kissed  her  a  time  or  two ;  I  caught  her  and  embraced  her 
two  or  three  times ;  we  were  in  there  some  five  or  six  min- 
utes ;  I  can't  give  the  dates ;  in  December  or  January ;  in 
Christmas  week  or  before ;  it  must  have  been  eight  or  nine 
o'clock  when  they  went  out  of  the  room  ;  I  don't  know  what 
they  went  out  for ;  it  was  not  very  cold  that  night ;  we  had  a 
fire  in  there ;  I  did  noi;  promenade  that  night ;  I  felt  of  her 
thighs  that  night ;  I  got  at  them  outside;  I  sort  of  squeezed 
them  a  little ;  I  think  that  was  the  only  time  I  felt  of  her ;  I 
hugged  and  kissed  her  before.     (Did  you  go  with  her  after 
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that  ?)  I  don't  remember;  I  went  to  school  with  her  after 
that ;  I  associated  with  Mrs.  Moore's  daughters  after  that^ 
probably  two  weeks^  in  1866 ;  I  stayed  about  two  weeks ;  I 
never  notified  Mr.  Moore  that  I  had  hugged  and  kissed  Miss 
Chivers ;  Mr.  Moore's  daughters  were  my  neioes ;  his  wife 
was  my  sister ;  I  was  only  a  boy  at  that  time«  (If  you  had 
believed  her  a  bad  woman^  would  you  have  notified  Mr.  Moore 
at  that  time?)  I  would  not  at  that  time ;  my  purpose  was  at 
that  time  to  have  connection  with  her.  (Why  did  you  not  go 
further?)  I  was  most  too  young  at  that  time ;  I  thought  that 
was  far  enough ;  that  was  the  only  reason  that  stopped  me; 
I  came  back  here  in  1866  -,  in  the  summer  or  fiill ;  Miss  Em** 
ma  I.  Chivers  was  still  here ;  I  very  seldom  visited  her ;  I 
think,  as  well  as  I  remember,  I  visited  her  once  or  twice. 
(Do  you  swear  you  went  to  see  her  again?)  I  can't  be  confi- 
dent ;  she  did  not  forbid  me  to  come  there ;  nor  tell  me  to 
keep  away  from  there,  in  no  shape  or  form;  when  I  came 
from  Kinggold  I  did  nothing  when  I  went  to  see  her ;  I  did 
not  try  to  do  anything ;  I  did  not  love  her  then  at  all ;  I 
don't  know  that  I  had  seen  some  other  girl ;  I  think,  if  I  am 
not  mistaken,  that  I  went  to  see  her  once  or  twice ;  I  never 
hugged  or  kissed  her  or  felt  her  thighs  after  January,  1866  ; 
I  shook  hands  with  her ;  she  shook  hands  when  I  went  to  see 
har ;  I  never  went  to  try  to  hug  or  kiss  her.  (Was  she  not  pretty  ?) 
I  never  fimcied  her  after  that;  before  this  I  loved  her;  I  found 
a  change  in  her ;  I  could  see  no  difference  in  her  appearance 
once  I  came  back ;  she  was  well  made.  (Were  you  in  the  habit 
of  hugging  other  girls  ?  Question  objected  to ;  ruled  out.)  I 
\i'ent  to  school  with  her  part  of  a  term ;  we  were  not  very  inti- 
mate then;  there  was  a  sort  of  a  coldness;  I  don't  know  what 
produced  it ;  I  don't  think  it  was  produced  by  my  hugging; 
she  never  said  she  was  mad  ;  I  thought  it  was  because  I  did  not 
go  over  with  her ;  I  can't  swear  that  she  was  mad  because  ■  I 
did  not  have  connection  with  her.  (Who  was  the  first  you 
ever  told  about  hugging  and  kissing  her  ?)  I  don't  know  who 
was  first  or  when  I  told  it ;  I  don't  know  that  I  did  till  last 
year;  I  don't  recollect ;  seems  to  me  I  told  one  or  two  friends 
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before  that ;  I  think  I  told  Mr.  Davis  before  the  birth  of  that 
child ;  I  don't  remember  the  time  that  I  told  Moses  Davis. 
(Who  else  ?)  I  think  probably  I  told  a  young  man  named 
McCulloch.  (After  birth  of  the  child?)  I  might  have  told 
several.  (Did  you  ever  tell  Mr.  Wood?)  I  never  said  a 
word  to  him ;  I  never  told  his  attorney  about  it  till  a  day  or 
two  ago.  (Did  you  not  make  affidavit  last  October?)  I  told 
Judge  Hillyer  about  it ;  it  wafl  last  fell  some  time ;  I  don't 
know  how  long  before  the  affidavit  was  made ;  I  went  to  him; 
I  thought  it  was  important  that  I  should  do  it  (Who  told 
you  so?)  I  don't  recollect  who;  my  friends  generally  told 
me  to  let  it  be  known ;  Mr.  Davis  told  me  to  go  to  Judge 
Hillyer ;  I  never  talked  to  my  father  about  it ;  Captain  Barry 
never  said  anything  to  me  about  it ;  he  never  said  any thign 
till  after  I  made  affidavit ;  I  never  told  him. 

Redirect:  There  was  no  house  near  Mrs.  Chi  vers'  in  1866; 
these  new  houses  were  not  built ;  there  were  none  near  the 
depot;  Mr.  Moore's  daughters  were  not  grown  at  that  time; 
they  went  off  to  school  soon  after ;  I  don't  know  how  old 
the  oldest  daughter  was ;  not  as  old  as  Emma  by  a  year  or 
two ;  I  think  Judge  Hillyer  had  not  been  in  the  case  before 
I  went  to  make  affidavit ;  I  don't  think  Captain  Barry  lived 
here  in  1866  ;  I  never  mentioned  the  matter  to  him  till  afi^r 
affidavit  was  made ;  I  told  it  to  David  McCulloch ;  he  is  in 
Alabama  now. 

Thomas  S.  Kirkpatrick,  sworn :  I  was  raised  right  here 
in  Decatur;  I  know  Emma  I.  Olivers;  I  knew  her  in  1865| 
1867  and  1868 ;  I  knew  when  she  lived  near  Mr.  Winn's  house; 
in  the  fall  of  1867  she  moved  there — moved  from  therein 
1869 ;  I  think  she  was  there  in  summer  of  1868 ;  in  1867 
she  lived  in  the  kitchen — ^back  of  the  house — they  now  live  in. 
(If  you  had  any  intimacy  with  her,  what  was  it?)  One  time 
I  went  over  there  in  the  fall  of  1867 — I  don't  recollect  ex- 
actly— or  1868;  I  was  over  there  one  night  when  Mrs. 
Chi  vers  had  been  doing  some  sewing;  she  asked  me  to  wind 
up  the  clock ;  that  was  in  1870 ;  it  was  a  high  clock  on  the 
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mantel  piece;  I  had  to  stand  np;  the  young  lady  came  be- 
tween me  and  the  fire  place^  to  see  the  weights  going  up;  it 
was  rather  a  close  place;  I  shoved  back;  she  shoved  back 
against  me;  I  pat  my  arms  around  her — I  hugged  her;  her 
motlier  was  in  the  other  room;  her  mother  had  told  me  to 
set  the  clock;  she  got  between  me  and  the  mantel  piece. 
(Show  the  jury  how  you  hugged  her?)  I  took  hold  of  her 
with  both  hands — I  just  hugged  her,  (illustrating,  by  hug- 
ging Mr.  Candler  as  though  about  to  kiss  him.)  (What 
did  you  do  with  your  hands?)  I  did  not  feel*  of  her  per- 
son* (If  on  any  other  occasion  you  saw  anything  not  right, 
tell  it  to  the  jury?)  That  was  repeated  after  that;  I  hug- 
ged and  kissed  her  at  other  times  when  no  one  was  pres- 
ent; I  suppose  a  dozen  times  or  more;  the  time  of  the  Sun- 
day-school celebration,  I  recollect  that  was  about  middle  of 
June,  1868.  (What  did  you  do  there?)  I  did  not  do  any 
thing  particular;  I  went  in  the  room;  I  was  talking  to  Mrs. 
Chi  vers;  the  young  lady  was  on  the  bed;  I  had  my  back  to 
the  bed ;  when  Mrs.  Chivers  left  I  withdrew  without  looking 
at  the  young  lady  on  the  bed;  I  bid  her  good  evening;  as  I 
got  to  the  door  she  called  me  back ;  she  had  a  shawl  over  the 
lower  part  of  her  person;  she  had  nothing  on  her  from  here 
(waist)  up ;  I  can't  tell  how  her  breast  was  covered ;  it  was  cov- 
ered with  some  of  her  underclothes;  all  her  other  clothes  were 
loose;  she  had  a  shawl  hanging  over  her;  she  had  no  busi- 
ness with  me  po  call  me  back,  that  I  know  of;  that  was  in 
June,  1868.  (On  these  occasions  that  you  kissed  and  hugged 
her  was  it  publicly?)  It  wfe  at  her  home,  privately;  she 
made  no  objection  to  it.  (What  was  her  manner?)  On  one  oc- 
casion she  came  and  put  her  arms  around  me;  I  saw  her  with 
her  head  in  a  young  man's  lap;  that  was  in  1870.  (Objected 
to.  Judge:  "If  this  is  to  impeach  the  witness,  is  the  proper 
ground  laid?"  Colonel  Candler:  "This  is  for  a  different  pur- 
pose.'' Objection  withdrawn.)  I  saw  her  with  her  head  in 
a  young  man's  lap;  he  was  no  relation  to  her. 

Oross-exammed :  (Who  was  that  young  man  ?)  Mr.  Swann ; 
he  is  now  dead;  he  died  this  year  some  time;  I  don't  know  his 
Vol.  xlyui.  16. 
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age;  I  suppose  between  nineteen  and  twenty  when  he  died. 
(How  long  have  you  known  Emma?)  I  have  been  raised  with 
her ;  I  shall  be  twenty-three  years  old  in  May.  (Were  you  ever 
in  love  with  her?)  I  have  never  had  her  as  my  sweetheart;  I 
never  told  her  that  I  loved  her.  (Did  you  use  to  visit  her  fre- 
quently?) Yes,  sir;  on  business  matters  with  her  mother,  I 
visited  the  house;  I  never  hugged  the  old  woman ;  her  daugh- 
ter forced  it  on  me  to  hug  her,  every  time  I  hugged  her;  she 
did  on  the  iSrst  occasion;  afterwards  I  found  out  I  could;  I 
remember  thS  first  time  I  hugged  her;  that  was  the  time  I  was 
fixing  the  clock;  she  put  herself  against  me;  she  was  in  front 
of  me;  my  arms  came  down;  she  made  me  hug  her,  by  her 
acts;  she  <^id  not  tell  me  not  to  do  it,  nor  object  to  it,  either; 
I  d(>n't  know  how  long  I  hugged  her — I  suppose  I  hugged 
her  two  or  three  minutes,  or  fifteen  minutes;  Mrs.  Chi  vers 
was  in  the  other  room;  I  suppose  the  door  was  shut;  I  don't 
know  if  the  door  was  shut;  it  was  a  small  house;  she  never 
said  a  word  while  I  hugged  her,  nor  I  either;  she  did  not  do 
anything;  she  just  stood  there;  she  was  standing  still  as  a 
post — no  tremble;  I  did  not  feel  her  breast;  my  arms  went 
round  her  body;  she  had  breasts  then;  very  little  change  from 
then  to  now;  »he  was  as  well  developed  then  as  now;  she  was 
not  a  little  girl — about  fifteen  years  old  then;  I  don't  know 
her  age;  she  has  not  the  appearance  of  being  as  old  as  I  am; 
I  had  hugged  her  a  dozei^  times  before  she  had  that  baby — 
once  in  1869  and  once  in  1870.  (Was  it  before  June,  1868  ?) 
I  never  hugged  her  before  the  early  part  of  1870.  (Counsd 
for  State;  "Please  your  Honor;  I  now  move  to  rule  out  what 
witness  has  said  as  to  hugging  in  1870,  as  this  offense  is 
charged  in  June,  1868."  Counsel  for  defense:  "Wish  this  to 
contradict  and  impeach  witness  for  the  State,  and  show  her 
character  as  to  virtue,"  Testimony  allowed  to  remain  for  the 
present.  You  said  you  hugged  her  a  dozen  times  since  June, 
1868,  where  was  it  all  done?)  In  the  house  they  live  in  now; 
she  was  a  member  of  the  Presbyterian  church  at  that  time — 
I  was  a  member  also;  she  was  in  good  standing  in  the  Church, 
as  far  as  I  know;  we  communed  together  at  the  Lord's  table; 
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I  had  not  been  at  the  communion  table  while  this  hugging 
was  going  on;  the  bagging  was  in  1870;  she  was  sick  all  the 
jear;  she  was  not  confined  to  bed,  but  did  not  go  out.  (Did 
you  think  that  you  and  her  were  doing  wrong?)  I  knew  it, 
and  yet  did  it  (Was  it  child's  play?)  I  never  had  any  evil 
motives,  nor  intention  to  have  intercourse  with  her;  it  was 
not  a  lascivious  hugging;  I  had  no  evil  motives  attached  to  it; 
I  did  not  love  her  at  that  time.  (Was  the  Sunday-school  cel- 
ebration in  1869?)  No,  sir;  we  had  celebration  at  the  church 
in  1868;  I  was  in  Athens  in  1869;  I  suppose  she  must  have 
been  in  the  family  way  when  I  was  hugging  her;  I  did  not 
know  that.  (Were  there  no  indications  ?)  Not  at  that  time ;  her 
stomach  was  not  swelled  then,  nor  her  breasts  large;  that  was 
in  early  part  of  1870;  I  don't  recollect  the  last  time  I  hugged 
her;  I  think  in  February,  1870.  (Were  you  riding  in  a 
buggy  with  her?)  Yes,  sir;  the  old  lady  was  in,  and  then  I 
did  it  by  request  of  her  mother;  I  never  hugged  her  while 
she  was  in  the  buggy ;  it  was  reported  that  she  had  the  dropsy ; 
I  was  with  her  after  February ;  I  never  hugged  her  when  I 
was  riding  with  her;  it  might  have  been  a  good  chance,  if  I 
had  been  so  disposed ;  I  don't  know  why  I  hugged  her  in  the 
house.  (When  is  the  last  time  you  were  with  her  in  the 
buggy?)  I  don't  recollect.  (Would  you  have  driven  a  loose 
woman  around?)  Not  if  I  had  known  it;  I  did  not  then 
think  she  was  a  bad  woman.  (Did  you  not  think  she  was  as 
good  as  girk,  generally  are?)  I  thought  she  was  virtuous 
then;  she  had  done  nothing  to  lead  me  to  doubt  her  virtue 
then.  (Did  she  not  belong  to  the  same  Sunday-school  as  your 
sisters?)  Yes,  but  not  the  same  class;  she  associated  with 
fhem;  I  would  have  stopped  my  sisters  fix>m  associating  with 
her  if  I  had  doubted  her  Virtue. 

Redirect  examination :  My  sisters  never  associated  intimately 
with  Emma ;  I  have  a  sister  near  her  age  married ;  my  other 
sisters  are  younger ;  my  eldest  sister  never  associated  much 
with  Emma.  (Objected  to.  Judge:  "It  is  objectionable." 
You  state  that  the  only  time  you  hugged  this  girl  was  in 
1^70?)     The  clock  hugging  was  in  1870 ;  the  day  I  saw  her 
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person  was  in  1868 ;  in  1869  I  was  at  school.  (The  riding 
about  in  a  buggy  in  1870,  was  she  not  then  out  of  her  mind  ?) 
Her  mind  was  then  affected ;  these  things  (riding  in  baggy) 
was  done  out  of  kindness  to  her  and  her  mother.  (At  the 
time  she  exposed  her  person,  what  did  you  think  was  her  ob- 
ject? Question  objected  to.  Judge:  "  You  may  show  what 
was  said  or  done ;  as  to  her  motives,  that  must  be  taken  from 
facts."  In  what  light  did  you  view  her  actions  ?  Otgectod 
to.  Judge :  "  The  ruling  of  the  Court  was  this :  every  act, 
look,  word  that  she  did  or  said,  no  matter  how  the  purpose 
was  indicated,  may  be  given  in  evidence ;  but  witness'  opinion 
of  her  motive  cannot  be  given.''  Did  you  put  your  hands  on 
her  in  a  lascivious  way  ?)  It  was  not  done  in  a  lascivious 
way ;  my  passions  were  not  aroused ;  of  course,  there  was  some 
excitement  the  first  time  I  ever  did  the  like;  her  rubbing 
against  me  caused  me  to  put  my  arms  around  her. 

Andbew  J.  CoLiiEB,  sworn :  I  live  in  Pike  county,  Ala- 
bama ;  I  stayed  here  in  1867 ;  I  was  going  to  school  to  Mr. 
Wood;  I  boarded  with  Dr.  Collier,  my  brother;  I  came  here 
18th  July,  1867 ;  Mr.  Wilson  and  Miss  Beck  were  teaching 
school  with  Mr.  Wood ;  I  know  Miss  Emma  I.  Chivera ;  she 
was  going  to  school  then ;  I  reckon  my  brother  lived  about 
two  miles  in  the  country;  I  brought  in  dinner  sometimes; 
sometimes  I  came  up  in  town  at  night ;  generally  stayed  at 
school  house  at  dinner;  during  that  time,  I  became  acquainted 
with  Emma  I.  Chivers;  I  met  her  on  the  street  one  morning; 
she  was  going  to  school ;  I  was  coming  along ;  she  remarked 
to  me,  I  looked  very  sweet,  and  she  wanted  to  kiss  me,  and 
called  me  by  the  endearing  name  of  ^^  darling ;''  that  was  on 
street  coming  from  school  house,  by  Mr.  Kirk's  shop;  that  was 
in  the  morning ;  she  was  going  to  the  school  house ;  I  met  her 
near  Mrs.  Morgan's  and  Mr.  Kirk's  shop,  on  the  sidewalk ; 
she  addressed  me  in  that  way ;  I  stopped  and  talked  to  her  a 
little  while ;  I  don't  recollect  what  else  she  said,  running  on 
with  her ;  that  was  the  first  approach ;  I  reckon  she  was  sixteen 
or  seventeen  years  old  then ;  I  did  not  know  her  age ;  I  was 


ATLANTA,  JANUARY  TERM,  1873.         237 

Wood  M.  The  State  of  Georgia. 

twenty  years  old  then — I  would  have  been  in  September. 
(Any  other  time  at  Bchool  house?)  Boys  were  playing  hot 
ball ;  I  went  in  school  house ;  Miss  Emma  was  in ;  she  asked 

me  where  Miss  Maggie  M was;  I  told  her  that  she  had 

not  returned ;  she  called  me  over  there  and  told  me  to  sit  by 
her ;  I  went  and  sat  by  her ;  she  took  my  hand  and  put  it  in 
her  bosom — ^inside  her  bosom — ^next  her  skin — right  at  the 
place  itself.  (At  that  time  were  her  breasts  developed  ?)  I 
reckon  half  grown ;  she  had  breasts ;  I  felt  of  her  legs,  hugged 
and  kissed  her ;  that  is  about  all  at  that  time ;  Clinton  Bal- 
linger  came  in  after  a  while ;  me  and  him  scuffled  around ; 
(aside,)  I  reckon  that  has  nothing  to  do  with  it.  (Solicitor 
General :  "  Perhaps  it  has,  let  us  hear  it"  Witness,  in  reply 
to  Solicitor :  "  I  know  what  I  was  subpoenaed  for."  Question 
by  counsel  for  defense :  "  What  for  ?  "  «  To  tell  the  truth.") 
Clinton  Ballinger  had  nothing  to  do  with  her,  that  I  saw ;  I 
don't  know  where  she  stayed ;  I  met  Emma  at  the  railroad, 
just  above  the  depot,  towards  Augusta — the  crossing  below 
the  depot;  I  always  went  up  the  railroad  home ;  sometimes  I 
would  go  by  the  depot;  I  had  conversation  with  Emma ;  she 
told  me  she  would  let  me  sleep  with  her,  provided  her  mother 
was  absent  that  night ;  that  was  at  the  railroad  crossing,  right 
on  the  track ;  that  is  near  where  her  mother  lived  ;  I  never 
went  up ;  I  did  not  go ;  I  was  taken  sick  that  night  and  did 
not  go ;  I  agreed  to  go.  (Did  she,  on  any  occasion,  expose  her 
person  ?)  She  was  coming  to  school  house  one  day  about  two 
o'clock ;  she  sort  of  pulled  up  her  clothes  and  wanted  to  know 
if  I  did  not  want  to  feel  of  her  legs ;  she  was  right  between  a 
house  and  school  house;  right  at  the  corner  of  the  school 
house ;  the  boys  were  in  rear  of  the  school  house ;  the  ball  was 
thrown  over ;  when  I  passed  her,  she  raised  up  her  dress  and 
wanted  to  know  if  I  did  not  want  to  feel  her  legs ;  she  told 
me  one  day,  in  school  house,  if  I  would  call  on  her  some 
night  like  b.  decent  young  man,  and,  after  I  went  out,  wait  on 
the  railroad  about  half  an  hour  or  so,  she  would  come  out  and 
meet  me  on  the  railroad ;  that  arrangement  was  never  consum- 
matod;  I  was  sick,  and  I  went  home;-  that  was  all  that  pre- 
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vented  it ;  I  don't  know  what  kind  of  sickness  it  was ;  mj 
brother  is  a  doctor ;  I  don't  think  it  was  a  rupture ;  I  went  off 
on  account  of  my  sickness ;  I  suppose  it  was  in  ^SeptembeTi 
1867;  I  left  here,  I  think,  in  November;  I  never  went  to 
school  till  August.  (Anything  else  occur  in  school  house  at 
noon  ?)  It  looked  like  she  got  back  pretty  early ;  she  returned 
before  school  hours ;  sometimes  she  would  be  about  me,  and  I 
kissed  her  two  or  three  times  and  hugged  her ;  I  did  not  see 
other  young  men  kiss  her ;  I  would  not  swear  I  ever  saw  other 
young  men  kiss  her ;  I  think  I  saw  her  and  a  young  man ;  I 
think  it  was  her ;  I  was  about  fifty  yards  firom  them,  I  reckon ; 
it  was  about  an  hour  by  sun,  or  half  hour ;  I  went  to  depot  to 
get  some  money  by  express ;  at  the  time  I  put  my  hand  in  her 
bosom,  she  loved  me ;  I  asked  her  what  it  was :  she  said,  her 
titties ;  I  put  my  hand  on  her  naked  person— on  her  1^,  un- 
der her  clothes ;  at  this  time,  there  was  no  one  about  that  I 
saw ;  she  made  no  resistance  or  objection — ^she  seemed  to  enjoy 
it;  this  was  not  done  in  play;  I  am  now  a  married  man;  I 
have  a  child. 

Oross-examined.  I  came  from  Alabama  to  go  to  school ;  I 
had  had  a  little  diiBculty;  I  and  the  Yankees  did  not  quite 
get  along;  the  Yankee  soldiers,  they  did  not  like  me  much, 
or  my  father;  they  broke  into  my  mother's  trunk,  and  I  was 
determined  to  have  revenge.  ("Never  mind  that.")  I  came 
here  to  go  to  school  to  Mr.  Wood;  until  I  came  here  to  go  to 
school,  I  did  know  him,  I  had  not  heard  of  him;  I  came  to 
my  brother;  I  wrote  to  my  &ther  and  he  told  me  to  go  to 
school;  I  shall  be  twenty-five  on  the  sixth  of  next  Septem- 
ber; I  was  twenty  in  1867,  lacking  a  few  months;  the  first 
time  I  saw  Emma,  was  in  August,  1867;  first  or  second  week 
I  started  to  school,  I  think  that  is  first  I  had  ever  seen  her ; 
I  never  was  introduced  to  her  till  she  introduced  herself;  that 
was  in  August  or  September;  she  introduced  herself  to  me 
some  time  in  September ;  I  don't  recollect  how  soon  aft^r  that 
I  met  her  in  the  street;  I  reckon  a  week  or  it  might  L%ve  been 
a  month  aftior ;  a  fellow  can't  keep  up  dates  that  &r  back ; 
she  introduced  herself  to  me  at  school,  she  said  she  presumed 
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that  was  Mr.  Collier^  she  said,  this  is  Emma  I.  Chivers ;  I 
«poke  to  her  politely;  I  thought  she  was  a  decent  girl;  I  do 
not  kiK)w  who  were  present  then ;  I  cannot  recollect;  I  expect 
there  was  some  one  present;  I  can't  tell,  it  was  in  school 
house,  about  one  o'clock,  after  dinner;  I  would  not  say  if 
anyone  was  present;  there  was  nothing  extraordinary  took 
place  then;  she  called  me  ^'darling"  after  she  had  got  ac- 
quainted with  me;  she  sought  the  introduction  to  me;  she 
stood  off  about  eight  or  ten  feet;  she  walked  in  at  the  door; 
I  was  sitting  down  writing  when  she  spoke  to  me;  I  spoke 
to  her  every  time  I  saw  her;  I  think  I  passed  her  and  spoke 
to  her;  nothing  peculiar  passed  then;  I  think  that  was  next 
morning;  nothing  more  said  than  simply  ^' good  morning;"  I 
don't  know  if  any  one  was  present;  I  don't  know  if  Clinton 
Ballinger  was  there;  he  says  he  is  younger  than  me.  (When 
was  the  next  time  you  met  her?)  I  met  h^  every  morning, 
as  I  walked  from  school  house,  I  said  "good  morning,"  she 
would  say  "good  morning."  (Well,  when  was  next  time?) 
What  do  you  want  next  time  for?  ("  I  want  you  to  answer  my 
questions.")  I  don't  know  when  was  next  time;  I  told  you 
I  met  her  every  morning,  and  sjxoke  to  her  like  I  spoke  to  any 
other  girl.  (I  ask  the  general  question  when  you  met  her  every 
time  it  was  simply  "  good  morning,  was  it  ?")  Yes,  sir,  though 
I  did  not  say  much  to  her  that  morning  when  she  called 
me  darling;  we  had  had  no  conversation  before  that;  I  kissed 
her  in  the  school  house,  not  in  the  street ;  I  kissed  her  about 
a  day  or  two  afterwards;  I  did  not  kiss  her  that  morning;  I 
saw  her  in  school  house  first  opportunity  in  a  week  or  so  after, 
a  week  or  two  after,  I  was  playing  hot  ball ;  I  went  in  school 
house  to  get  some  water;  there  was  no  one  in  there;  she  said, 
where  is  Maggie  M....*«?  I  said  she  had  not  returned;  she 
said,  come  over  there ;  she  took  my  hand  and  put  it  in  her 
bosom;  she  said  I  looked  "mighty  sweet;"  I  can't  recollect 
every  word  she  said;  she  said  something  more  of  that  nature, 
and  just  took  my  hand  and  put  it  in  her  bosom ;  I  felt  of  her 
legs;  I  took  my  hand  out  of  her  bosom,  then  felt  of  her  legs; 
her  dress  was  unbuttoned,  one  button  was  unbuttoned;  she 
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put  my  hand  in^  and  I  felt  her  breast;  there  were  many  boys 
out^  liable  to  come  in;  Clinton  Ballinger  came  in;  I  pat  my 
han^d  on  her  1^;  I  was  sitting  on  the  girFs  side;  there  are 
two  doors  to  the.  house;  a  good  many  windows  were  broken 
out;  it  is  the  old  academy  with  bell  on  top;  not  all  tiie  win- 
dows out;  front  windows  were  knocked  out;  Mrs.  Moi^gan's 
house  was  across  the  street;  there  were  the  same  houses  there 
as  now;  I  kept  my  hand  on  her  leg  three  or  four  minutes; 
felt  it  good;  I  had  gone  to  the  water  bucket  when  Ballinger 
came  in;  the  next  time  I  saw  her  on  the  railroad — ^I  believe 
that  was  next  time — that  was  between  sim  down  and  dark; 
she  came  on  down  after  school^  and  was  late  in  getting  home; 
we  met  right  at  the  railroad;  she  was  going  across  when  I 
met  her ;  she  told  me  if  I  would  come  round  and  if  her  mother 
was  away  I  might  sleep  with  her;  I  had  never  said  any- 
thing to  her  aboi^  that  before;  I  swear  that  she  suggested  that 
first;  I  was  quite  small;  I  was  not  as  big  then  as  I  am  now; 
I  have  grown  since  then;  most  of  these  corrupt  women  like- 
small  men ;  the  reason  they  want  them^  tliey  think  they  can't 
do  them  any  harm;  I  have  learned  that  at  different  places; 
I  have  learned  it  from  men  such  as  you^  (Solicitor  Greneral)  I 
reckon;  I  am  not  in  the  habit  of  associating  with  corrupt 
women;  I  have  heard  different  men  say  it;  I  never  heard 
any  one  in  Decatur  say  it;  they  have  said  so  in  Alabama; 
she  thought  I  was  a  bpy^  you  know,  I  look  like  a  boy  now; 
she  thought  I  was  small  and  only  a  boy;  she  proposed  to 
me  that  I  should  sleep  with  her  without  my  ever  suggestr 
ing  it ;  it  was  to  be  that  night;  I  was  taken  sick;  that  is  the 
reason  I  did  not  go.  (What  was  the  matter  with  you  ?)  I 
don't  know ;  I  don't  know  what  part  of  me  was  affected;  I 
felt  bad  all  over ;  I  had  a  doctor  to  examine  me.  (Did  she 
propose  for  you  to  sleep  with  her?)  Yes,  sir;  I  got  sick  on 
the  way  home ;  I  told  my  brother ;  I  was  not  sick  when  I 
was  talking ;  I  felt  sort  of  sick  but  got  worse  going  home ;  I 
got  home  that  night  about  supper  time;  about  seven  o'clock, 
I  reckon ;  brother's  wife  asked  why  I  came  so  late ;  it  oo- 
curred  between  August  and  November.    (When  was  the  rail- 
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road  eoene  ?)  I  reckon  it  was  nearer  November  than  August ; 
she  was  living  the  other  side  the  railroad  in  the  rear^  back  of 
krge  house;  I  won't  be  positive  it  was  in  November;  I  can't 
say  positive ;  I  know  it  happened ;  I  walked  £rom  there  two 
and  a  half  miles  to  my  brother's ;  I  was  sick  seven  or  eight 
days  about  home ;  I  saw  her  again  in  about  eight  or  ten  days 
in  school-house;  I  and  she  made  arrangements  to  meet  at 
her  house ;  she  told  me  to  come  and  meet  her  like  any  other 
girl  in  town ;  I  was  talking  to  her  about  it ;  she  told  me  to 
call  on  her ;  she  told  me  to  come  to  her  house  and  go  in  and 
stay  as  long  as  I  wanted,  and  when  I  left  to  wait  at  the  rail- 
road a  half  hour  or  so,  then  she  would  come ;  she  did  not  say 
she  would  do  anything ;  I  did  not  go  to  her  house,  because  I 
received  money  to  go  home ;  I  stayed  at  brother's  awhile  be- 
fore I  went  home ;  I  think  this  occurred  a  week  or  two  be- 
fore I  went  home ;  I  think  she  was  living  at  the  same  place, 
over  at  her  mother's  place ;  I  think  in  November;  I  don't 
know  what  time  in  November  she  made  the  proposition ;  we 
did  not  decide  on  what  night  to  come ;  I  did  not  tell  her  what 
night  I  would  go,  as  6he  would  know  what  I  was  after  when 
I  got  there ;  I  got  money  to  go  home  not  long  after  this  con- 
versation ;  it  might  have  been  a  week  or  three  days ;  I  can't 
recollect ;  I  did  not  get  it  in  two  days ;  I  went  to  school  only 
a  day  or  two  after ;  I  told  Mr.  Wood  I  was  ruptured ;  I  be- 
lieve I  told  him  twice  I  was  ruptured ;  no,  I  don't  think  I 
did  tell  him  I  was  ruptured ;  I  went  to  him  to  settle  my  tui- 
tion ;  I  had  money ;  I  had  some  more  money ;  I  wrote  to  my 
&ther  that  I  was  going  home ;  I  could  have  got  money  from 
my  brother ;  I  know  that ;  I  can't  tell  how  soon  aft;er  the  ar- 
rangement with  the  girl  that  I  told  Mr.  Wood,  nor  how  soon 
after  that  the  money  came ;  I  don't  think  it  was  a  week ;  I 
was  sick  all  that  time ;  she  made  arrangements  with  me ;  I 
thought  a  nutn  ought  always  to  agree  to  that ;  I  was  sick  some 
days  and  well  others ;  I  will  not  swear  I  was  too  sick  last 
time  I  was  at  my  brother's ;  I  could  have  gone  to  see  her ;  I 
did  not  want  to ;  I  wanted  it  but  did  not  have  opportunity; 
I  did  not  feel  like  walking  to  town ;  I  expected  to  ride  a 
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horse ;  I  think  my  brother  was  practicing  medicine ;  I  thou^t 
I  coald  get  the  horse;  my  brother  was  not  prsicticing  all  the 
time ;  he  might  want  his  horse  and  I  hated  to  ask  for  it ;  I 
told  you  why  I  did  not  go ;  I  had  not  the  opportunity ;  I 
ooald  not  get  the  horse ;  I  could  have  got  him,  but  I  hated 
to  ask  brother  for  him  so  much ;  then  I  was  sick,  too ;  I  don't 
know  what  was  the  matter ;  nothing  the  matter  with  my  pri- 
vates, I  was  all  right  there  for  operating ;  I  was  sick  ;  sup- 
pose you  had  fever,  don't  that  make  you  sick ;  I  don't  know 
if  1  had  fever  or  not ;  I  did  not  have  fever.  (I  would  like  to 
know  what  was  the  matter  with  you  ?)  You  will  have  to  go  to 
Dr.  Collier  then,  he  might  know ;  that  was  the  last  time  I 
hugged  her  or  had  conversation  with  her.  (Have  you  men- 
tioned all  the  times  you  felt  of  her  person  or  made  engage- 
ments with  her?)  I  never  made  engagements  with  her  to 
sleep  with  her;  she  made  engagements  with  me;  I  think  I 
have  told  all  the  times ;  when  she  pulled  up  her  dress  and 
asked  me  to  look  at  her  legs,  I  don't  call  that  a  conversation; 
thdt  is  just  speaking,  that  is  the  way  I  put  it ;  it  was  right  at 
the  corner  of  the  school  house  when  she  pulled  up  her  clothes; 
she  pulled  them  up  as  high  as  the  middle  of  her  thighs ;  I  did 
not  ask  her  to  do  it ;  I  went  round  the  school  house  to  get  a 
ball ;  I  never  felt  her  then ;  she  asked  me  if  I  did  not  want 
to  feel  her  1^ ;  I  said  yes ;  boys  were  playing  back  of  the 
school  house ;  there  were  Clinton  Ballinger,  Bob  Brown  and 
Andrew  Barry,  I  think  Moses  Davis,  I  think  Mr.  Evans  was 
going  to  school,  he  was  playing  ball ;  no  .one  else  got  to  look 
at  her  1^  that  I  saw ;  when  Clinton  came  in  I  was  at  the 
water  bucket ;  the  reason  I  did  not  tell  what  took  place  we 
were  running  on  another  schedule.  (Testimony  objected  to. 
Judge :  "  If  it  is  irrelevant,  it  won't  go  the  jury.")  We  got 
to  scuffling  and  he  threw  water  on  me,  so  I  just  turned  the 
water  bucket  on  his  bosom ;  that  was  all  that  happened  theiu 
(In  your  direct  examination  you  said  you  knew  what  yoa 
were  subpoenaed  here  for  ?)  I  knew  it  myself;  I  knew  I  had  to 
swear  the  truth,  that  was  what  I  knew;  nobody  told  me  what 
to  swear;  they  wanted  me  as  a  witness.   (Do  you  swear  that  no 
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one  told  you  what  thejr  wanted  you  here  for?)  Well,  I  don't  un- 
derstand you.  (Do  you  swear  that  no  one  told  you  for  what  pur- 
pose yon  were  subpoenaed  here  as  a  witness?)  No,  they  never 
told  me;  I  have  heard  it;  I  heard  it  from  Messrs.  Hillyer  & 
Bro. ;  I  was  at  home ;  they  wrote  to  Captain  Gardner,  my  at- 
torney; he  wanted  me  to*  make  a  statement  of  the&ets  if  I 
knew  anything.  (How  came  they  to  know  what  you  knew  about 
it?)  I  saw  it  in  the  paper ;  I  saw  that  Mr.  Wood  had  been  con- 
victed and  sentenced;  I  went  up  to  Troy,  Alabama,  to  see 
Mr.  Grardner,  and  he  and  I  got  to  talking;  he  said,  ''do  you 
know  about  Mr.  Wood's  case  and  the  girl  ?''  I  said  I  did;  I 
told  him  what  I  have  told  you,  and  he  said,  "I  think  your  evi- 
dence would  be  of  the  greatest  importance  to  Mrs.  Wood,''  he 
would  write  to  her,  and  believed  that  it  would  be  the  means 
of  getting  a  pardon  for  Mr.  Wood  from  Governor  Smith ; 
Mr.  Wood  came  to  see  me  out  there ;  I  believe  last  Friday 
night  a  week  ago ;  he  came  to  see  me  on  this  business ;  he 
only  stayed  about  one  hour;  he  said  he  wished  I  would  come ; 
he  knew  he  could  not  get  me  out  of  the  State  and  wished'  me 
to  come ;  I  paid  my  expenses  here  out  of  my  own  pocket ;  no 
one  ever  promised  to  pay  it ;  I  Jook  for  it ;  Mr.  Wood  did 
not  tell  me  anything  about  the  expenses ;  I  heard  my  brother 
was  sick ;  I  thought  it  a  good  chance  to  come  here  to  testify 
in  this  case ;  I  never  told  any  one  about  this  but  my  brother 
in  Atlanta ;  he  is  clerking  for  Parker  in  Atlanta ;  I  think  in 
a  fency  grocery ;  I  told  him  about  it;  I  believe  I  told  him  in 
1868,  in  Alabama,  at  Opelika;  brother's  name  is  George  Col- 
lier ;  I  told  him  he  would  get  good  picking  if  he  would  come 
up  here ;  he  could  get  in  with  a  girl ;  I  told  him  that  she 
was  very  intimate  with  me;  I  never  told  him  that  I  felt  of 
her  legs ;  I  told  him  about  Miss  Chi  vers ;  I  never  told  him 
all  that  I  have  told  here ;  I  told  him  in  Alabama  he  would 
get  good  picking  out  of  Miss  Emma  Chivers ;  I  swear  that, 
and  that  is  all ;  I  told  him  he  would  get  good  picking  out  of 
Miss  Chivers ;  I  told  him  where  she  lived ;  I  never  told  any 
one  else  about  it  but  him  ;  I  am  a  farmer  in  Alabama.  (Are 
you  sure  that  all  this  happened  in  July  and  August  ?)    I  said 
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between  August  and  November,  (Did  you  not  swear  it  hap- 
pened in  July,  1867  ?)  No,  sir,  I  do  not  swear  that  I  did 
swear  it;  I  think  I  swore  between  August  and  November;  I 
won't  be  positive  about  it ;  no,  sir,  I  did  not  swear  that  it  oc- 
curred in  July  or  August ;  I  don't  think  I  did ;  I  swear  now 
that  it  did  not  all  happen  in  these  two  months.  (How  was  Miss 
Emma's  dress  when  you  put  your  hand  in  ner  bosom  ?)  There 
was  one  button  of  it  unbuttoned  in  front ;  that  was  while  she 
lived  over  the  railroad,  in  August  or  September ;  I  don't  re- 
collect what  kind  of  dress;  it  was  calico;  I  think  it  was 
mixed  colors.  (Did  you  swear  that  you  saw  Emma  and  Charles 
Bamspeck  going  down  the  railroad  ?)  I  saw  a  woman  and  a 
man ;  I  will  not  swear  it  was  Emma  Chivers ;  I  never  was 
acquainted  with  Ramspeck  then ;  I  think  he  was  living  at 
Atlanta  then  ;  that  was  on  Sunday  evening ;  I  don't  remem- 
ber the  Wadsworth  house ;  I  swear  I  don't  remember  when 
she  moved  or  did  not  move. 

Redirect  exammeiion:  (Did  you  mention  these  matters  to 
Mr.  Gardner  ?)  Yes,  sir ;  he  is  an  attorney  in  Troy,  Alabama ; 
I  gave  him  the  name  of  Mr.  Wood ;  I  think  he  received  a 
letter  from  Mr.  Wood ;  ther^was  a  letter  received  from  Me9sr& 
Hillyer  &  Brother ;  I  am  not  certain  that  he  received  a  letter 
from  Mr.  Wood ;  letter  was  shown  to  me ;  that  is  the  way  they 
found  out  I  knew  about  the  case ;  Hillyer  &  Brother  wrote  to 
me  and  I  replied  to  them ;  then  Mr.  Wood  came  out  to  see 
me ;  that  was  a  short  time  ago ;  I  talked  to  the  attorneys  since 
I  came ;  my  brother  Greorge  is  younger  than  I ;  he  came  to 
my  brother's  here;  I  told  him  before  he  came  here  about 
Emma  Chivers ;  I  just  told  him  what  I  told  the  solicitors. 
(What  conversations  ?)  I  was  alluding  to  improper  conver- 
sations ;  I  have  talked  to  her  on  other  subjects — ^to  her  and 

Miss  Maggie  M ;  there  was  nothing  improper  said  ia 

presence  of  Miss  Maggie;  I  have  been  testifying  abont  con* 
versations  between  July  and  November;  I  heard  of  Mrs. 
Chivers'  moving ;  I  don't  know  anything  about  it ;  she  was 
living  over  the  railroad  when  I  came ;  I  don't  know  where  she 
was  living  when  I  left  here ;  it  was  at  the  house  over  the  railroad 
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that  I  expected  to  meet  her ;  I  was  not  here  at  all  during 
1868 ;  I  have  not  been  here  since  1867 ;  I  have  not  been  bock 
till  now ;  I  left  here  in  bad  health ;  I  lived  in  Lee  county^ 
near  Opelika,  Alabama,  at  that  time ;  it  was  Russell  county 
then ;  there  has  been  a  new  county  made  since ;  I  lived  about 
one  and  a  half  or  two  miles  from  Opelika;  where  I  live  now  • 
is  about  one  hundred  miles  by  railroad — ^through  the  country, 
eighty  or  ninety ;  my  father  is  still  living  in  Opelika.  (Cor- 
rected answer :)  Mr.  Wood  told  me  that  his  fiiends  would  pay 
my  expenses. 

MosEB  E.  Davis,  sworn :  I  live  about  three  miles  from 
Decatur ;  I  am  acquainted  with  Emma  I.  Chivers ;  I  don't 
know  how  long— ever  since  she  was  a  little  girl.     (Do  you 
know  anything  about  persons  kissing  or  hugging  her ;  if  so, 
state  to  the  jury  when  or  where.)    As  well  as  I  remember, 
in  1866,  the  latter  part,  as  well  as  I  remember,  Mr.  Andrew 
Barry,  I  saw  him  hug  and  kiss  her  once  in  Mrs.  Chivers' 
yard,  by  the  railroad;  I  don't  remember  seeing  any  other 
persons  buying  her,  only  kissing  her.     (Did  you  ever  do 
anything  of  the  kind  ?)     I  hu^cd  and  kissed  her  in  latter 
port  of  1866,  in  a  room  where  she  was  living;  I  don't  think 
any  one  saw  me  do  it ;  there  were  others  in  the  room,  but 
they  did  not  see  it ;  the  room  was  not  very  light.     (Did  she 
make  objection?)    None  that  I  could  see;  never  said  any- 
thing— ^never  resisted  it;  I  was  about  twenty  or  twenty-one 
about  that  time.    (Do  you  remember  the  fishing  party  at 
Fowler's  mill  ?)     Yes,  I  remember  the  time ;  I  don't  remem- 
ber the  date ;  it  was  in  the  first  of  May ;  I  don't  remember 
what  year  it  was ;  it  has  been  some  two  or  three  years  ago ;  it 
was  a  Good  Templar's  fishing  party  at  Fowler's  mill ;  a  por- 
ti^n  of  the  Good  Templars  went  there ;  Emma  was  there ; 
Kam^peck  was  there ;  I  don't  remember  seeing  them  at  first ; 
a  crowd  of  us  walked  up  the  side  of  the  pond  where  they 
oould  fish ;  we  sat  down  to  fish,  after  clearing  off  the  bushes, 
some  went  to  fishing,  and  after  a  while  Mr.  Ramspeck  and 
Emma  went  off  up  the  pond  and  were  gone  some  time;  they 
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went  off  alone ;  there  was  no  one  else  went  up  tbe  pond;  they* 
were  gone  about  one  hour  and  a  half. 

Orosa-examined:  I  am  first  cousin  to  Mr.  Bany;  I  am  no 
relation  to  Mr.  Moore's  wife;  I  am  not  acquainted  with  her 
through  Mr.  Barry;  I  am  about  twenty-five;  I  was  born  in 
1846 — ^I  believe  in  July;  I  shall  be  twentynsix  in  coming 
July;  Emma  Chivers  was  not  a  child  when  I  was  hugging 
her;  she  was  about  seventeen  years  old;  I  have  heard  that; 
I  don't  remember  when  she  was  bom;  probably  she  was  not 
quite  seventeen^  but  not  &r  from  it^  I -think;  when  I  hugged 
and  kissed  her  I  was  not  in  love  with  her  at  that  time;  I 
I  never  told  her  that  I  thought  anything  of  her  in  my  life; 
my  father  is  not  living;  he  was  not  living  at  that  time;  I 
don't  remember  when  he  died ;  I  was  a  boy ;  I  belonged  to  the 
Pr^byterian  church  since  1866  or  1867;  I  was  a  member  of 
that  church  at  the  time  I  was  with  Miss  Emma;  I  have 
been  with  her  in  school;  I  did  not  visit  her;  I  was  with  her; 
I  don't  think  I  was  ever  in  her  house;  I  kissed  and  hugged 
her  where  Mr.  Moore  lived;  there  were  two  girls  in  the  room 
and  Mr.  Barry;  they  did  not  see — ^it  was  very  dark;  Mr. 
Moore's  daughters  were  in  there,  and  I  and  Miss  Chivers;  I 
had  her  sort  of  back  in  the  comer;  it  is  not  a  very  large 
room;  I  probable  said  something  to  her,  I  don't  know  what  it 
was;  that  was  the  first  time  I  kissed  and  hugged  her;  I  just 
put  my  arms  around  her;  I  did  not  ask  her ;  she  was  sitting 
down.  (Were  you  playing  some  game?)  No,  we  were  not 
playing  then ;  we  had  not  been  playing  kissing  then ;  a  sort  of 
scuffling  playing  with  a  chair;  I  don't  know  what  kind  of  a 
game  that  was;  we  were  pulling  chairs  across  tbe  room  with 
girls  in  them;  the  others  were  not  doing  the  same  thing;  there 
wa9  no  other  hugging  done  except  in  this  case ;  I  was  there  to 
see;  I  don't  think  they  did,  they  never  spoke  of  it;  I  don^ 
know  that  I  spoke  of  it ;  I  did  not  tell  that  I  had  kissed  Miss 
Emma  Chivers;  I  don't  think  they  knew  I  had  done  it,  because 
they  never  said  anything  about  it;  I  put  my  lefl  arm  around 
her  waist  and  kissed  her  two  or  three  times;  it  did  not  take 
more  than  two  or  three  minutes;  that  was  the  first  time;  I 
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never  asked  her;  she  made  no  objections;  took  it  freely;  I 
sort  of  had  an  idea  that  I  could  kiss  her;  I  had  no  object;  I 
had  no  intention  then  to  have  hitercourse  with  her;  I  never 
hugged  her  any  more;  that  is  the  beginning  and  the  end — 
that  is  all  I  got,  sir;  the  fishing  party  was  in  May;  I  do  not 
remember  the  year;  it  was  1869  or  1868 — ^I  am  not  certain; 
I  saw  Mr.  Barry  hug  her  in  latter  part  of  1866 — along  about 
October;  I  don't  remember  telling  any  one  but  my  cousin 
about  it;  that  was  a  short  time  after  it  was  done.  (Did  you 
not  make  affidavit  before  the  Ordinary,  Mr.  Webster,  on  the 
4th  of  October,  1871?)  I  suppose  I  did,  sir.  (Did  you  not 
swear  in  that  affidavit  that  you  had  seen  other  young  men  fre- 
quently hug  and  kiss  her?)  Yes,  sir ;  I  swore  that  Barry  is  the 
(mly  one  I  ever  saw  hug  and  kiss  her;  I  don't  remember  any 
one  else;  I  have  seen  boys  kiss  her  in  the  school  house,  but  I 
don't  remember  who.  (Any  one  but  Barry?)  I  think  I  did ; 
I  still  think  I  have  seen  other  boys  kiss  her.  (Think  if  you  can 
recollect  any  one  else?)  It  made  no  impression  on  my  mind  then, 
and  I  can't  remember.  (Did  you  ever  see  Robert  Barry  kiss 
her?)  Not  that  I  recollect;  I  don't  remember  seeing  Archy 
Avery  nor  Benjamin  George ;  he  was  not  at  school  then ;  I  think 
I  can  say  that  C.  R.  kissed  her.  (Did  you  ever  see  Tom  Kirk- 
patrick  kiss  her?)  The  names  I  could  not  state;  I  have  seen 
boys  kiss  her — I  don't  remember  who;  there  were  a  great  n^any 
boys  there;  Barry  is  the  only  one  I  can  positively  say  I  saw 
hug  and  kiss  her;  those  who  kissed  her  in  school  did  so  in  play, 
I  reckon — ^never  saw  other  girls  kissed;  I  suppose  they  were 
plajring  some  play;  as  well  as  I  can  remember  she  was 
kissed,  and  they  were  not — that  is  my  impression.  I  can't 
be  positive  who  I  first  told  about  it;  I  have  told  a  good 
many;  I  don't  remember  a  list  of  those  I  have  told.  (Did 
you  ever  tell  any  one  before  the  baby  was  bom  ?)  I  don't 
know  that  I  ever  told  any  one  but  Barry  before  the  baby  was 
bom ;  he  told  me  he  had  hugged  and  kissed  her  before  the 
baby  was  bom ;  don't  remember  how  many  times  he  said  he 
had  kissed  her ;  he  told  about  kissing  and  hugging ;  believed 
he  could  go  further ;  did  not  go  further;  I  did  not;  I  never 
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tried  to  go  further ;  I  don't  think  I  did  want  to  go  farther ;  I 
never  visited  her  after  that ;  (Have  you  sisterB  ?)  Yes ;  they 
were  about  her  age ;  they  did  not  associate  with  her  much; 
very  little ;  they  never  were  at  her  house ;  they  spoke  to  her. 
(Did  they  not  sleep  with  her  at  Mr.  Wood's  house?)  I  suj^Mse 
one  of  my  sisters  did;  after  I  kissed  and  hugged  her,  I  did  not 
tell  my  sisters.  (Would  you  allow  your  sisters  to  associate  with 
a  loose  woman?)  No^if  I  could  stop  it;  I  think  my  sisters 
would  have  dropped  her  if  I  had  intimated  that  she  was  a  loose 
woman ;  I  never  told  my  sisters  about  her ;  I  never  told  them 
not  to  associate  with  her ;  we  lived  in  the  country  and  they  sel- 
dom came  to  town ;  they  might  do  so^  but  I  don't  know  if  thqr 
ever  slept  together ;  they  stayed  at  the  same  house  that  Emma 
^  I.  Chivers  was  in ;  I  thought  the  liberties  were  more  than  she 
ought  to  allow ;  it  did  not  impress  me  with  the  idea  that  she 
was  not  virtuous.  (Did  you  see  anything  after  1868  that  led 
you  to  believe  she  was  not  virtuous?)  I  suppose  not;  I  think 
not.  (Your  hugging  was  not  this  lascivious  kind  paving  the 
way  to  sexual  intercourse  ?)    No,  it  was  not. 

Redirect  examination:  Andrew  Barry  was  uncle  to  Mr. 
Moore's  daughters;  they  were  little  girls;  they  were  a  good 
deal  younger  than  Emma  I.  Chivers.  (Was  your  sister  that 
you  spoke  of  being  at  Mr.  Wood's  older  than  Emma?)  Yes; 
Emma  went  to  school  to  my  sister;  about  the  first  school  she 
ever  went  to;  my  sister  was  a  grown  lady  then.  Mrs.  Moore's 
daughter  (eldest)  was  not  as  old  as  Emma;  she  was  not  more 
than  thirteen  years  old;  between  thirteen  and  fourteen  proba- 
bly; I  did  not  ask  their  age. 

W.  Clinton  Ballinger,  sworn :  (Were  you  going  to  school 
to  Mr.  Wood  in  1868?)  Yes;  I  boarded  in  1868  at  Mrs.  Mor- 
gan's, and  went  to  Mr.  Wood's  school;  I  also  boarded  at  your 
(Col.  Candler's)  house  in  1868;  Miss  Emma  I.  Chivers  went 
to  school  that  year;  I  think  Mrs.  Wood  assisted  in  school  latter 
part  of  the  year.  (Was  she  able  to  teaich  school  ?)  As  fitr  as 
her  health  I  never  heard  or  saw  anything  wrong;  she  walked 
to  the  school-house  and  taught  school.     (Do  you  recollect  the 
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iiig;ht  that  Miss  Emma  was  at  Mrs.  Morgan's  and  you  went 
to  the  Bc^ool-hoase  and  came  back  to  Mrs.  Morgan's  at  nighty 
and  in  your  presence  Mr.  Wood  said  he  would  conduct  Miss 
Chiveis  home^  and  would  not  trouble  you  to  escort  her?)  No,  I 
don't  recollect  such  an  occasion  at  any  time;  I  do  not  recol- 
lect anything  like  that  at  any  time;  if  anything  like  that  had 
faapp^ied  I  think  I  should  have  recollected  it ;  I  attended 
school  while  Mr.  Wood  taught  all  that  year.  (Did  you  ever 
eee  any  intimacy  by  Mr.  Wood  toward  Emma  I.  Chivers  ?) 
No  more  than  towards  other  girls  going  to  school ;  I 
flaw  no  notes  passing  between  them ;  Andrew  Collier  went 
first  five  months  in  1867;  I  went  to  school  then;  I  recollect 
when  he  went  home ;  I  think  his  fether  sent  for  him ;  I  think 
he  had  been  sick.  (Do  you  recollect  touseling  with  him  and 
he  complained  of  being  ruptured?)  No,  I  don't  recollect  any- 
thing about  that  or  what  was  the  matter  with  him. 

Orosa-examined:  I  do  not  know  that  Mr.  Wood  was  partial 
to  Miss  Chivers;  if  he  ever  was  he  never  told  me  so,  nor  I 
conld  not  discover  it  from  his  actions;  I  can't  say  that  they 
were  congenial;  Ml*.  Wood  did  not  show  her  &vors  in  school; 
he  tuld  me  he  was  educating  her  gratis ;  as  &r  as  attentions  to  her 
more  than  to  other  scholars,  I  never  saw  it.  (Did  you  ever  see 
him  at  Mrs.  Morgan's  when  Miss  Emma  was  there?)  I  think 
I  have;  I  never  knew  him  to  go  home  with  her  after  night;  he 
did  not  go  home  with  her  that  night  that  I  recollect  of;  I 
don't  recollect  who  did  go  home  with  her;  I  don't  think  I 
did;  there  were  no  other  young  men  boarding  there  but  me; 
none  there  that  night  that  I  know  of;  I  think  I  have  seen 
Miss  Emma  Chivers  at  Mrs.  Morgan's;  I  don't  think  I  saw 
Mr.  Wood  there  the  same  night;  I  don't  recollect  I  ever  saw 
them  there  both  at  night;  I  could  not  say  positively;  I  have 
no  distinct  recollection  about  it;  I  have  been  away  from  here 
two  years;  I  did  not  suspect  anything  between  them;  I  will 
not  swear  I  saw  them  or  did  not  see  them  there  that  night 
(Do  you  say  she  was  not  there  one  night,  and  you  went  to  the 
school  house  to  see  Mr.  Wood  ?)  I  don't  recollect  anything 
aboat  it;  I  don't  state  positively  that  I  did  not;  I  knew  Miss 
Vol.  xlyiii.  17, 


250         SUPREME  COURT  OF  GEORGIA. 

Wood  V8.  The  State  of  Georgia. 

Emma  as  a  school  girl ;  I  never  saw  any  young  man  take  im* 
proper  liberties  with  her ;  I  have  seen  her  playing  in  a  crowd ; 
I  never  saw  anything  improper  in  her  conduct  privately ;  I 
never  saw  anything  improper  in  a  crowd.  (Ever  see  anythii^ 
different  to  other  girls  ?)  No,  I  did  not.  (Was  she  not  re- 
garded as  a  smart;  model  girl — well  educated  ?)  She  was  con- 
sidered very  smart ;  I  never  heard  of  her  as  a  model  girl. 
(Mr.  Ballinger,  when  you  were  in  school  one  day  at  dinner, 
did  anything  particular  occur  ?  Did  you  see  her  and  a  young 
man  by  themselves  ?)  I  may  have  done  so — ^I  may  not.  (Did 
you  go  in  school  house  one  day  at  noon  and  get  in  a  tousel  with 
a  young  man,  and  see  her  in  there  ?)  I  have  a  sort  of  recollec- 
tion of  scuffling  with  young  Collier;  I  think  Miss  Emma  was 
in ;  there  were  children  in — there  were  other  children  in ;  I 
don^t  remember  who  they  were.  {What  happened  ?)  I  be- 
lieve I  got  wet;  the  children  did  not  engage  in  it;  I  tlon'i 
remember  who  were  there. 

Mamie  Wood,  sworn :  I  was  fourteen  last  September ;  Mr. 
Wood — ^Myron  D.  Wood — is  my  &ther;  I  recollect  when 
Mrs.  Chivers  and  Emma  lived  at  our  house ;  I  recollect  the 
well  being  cleaned  out  two  or  three  times ;  a  white  man  cleaned 
it  out  once ;  a  negro  man  cleaned  it  out  once  while  Emma  was 
living  there.  (Did  you  see  or  hear  anything  about  finding  a 
ring  ?)  I  don't  remember  anything  about  it  at  any  time ;  none 
of  the  family  said  anything  about  a  ring  being  found  in  the 
well ;  I  was  at  home  all  the  time ;  Emma  lived  at  my  father's. 
(Did  you,  at  any  time,  see  your  fiither  show  anything  towards 
her  that  gentleman  ought  not  to  do  ?)  No,  sir ;  I  never  saw 
him  kiss  her,  or  put  his  hand  on  her  at  all. 

Cross-examined:  I  am  fourteen  years  old  now;  I  was  ten 
in  1868 ;  I  was  born  in  1857. 

Miss  Mary  A.  H.  Gay,  sworn:  I  reside  in  DeKalb 
county,  in  the  northwest  part  of  this  village;  I  live  veiy 
near  the  house  that  Mrs.  Chivers  lived  in  during  1868;  I 
live  on  this  side  of  that  house ;  in  going  to  Mrs.  Chivers' 
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house  fix)m  town,  persons  would  have  to  pass  my  house.  (In 
going  from  her  house  towards  the  church,  would  they  pass 
your  house  ?)  They  would  not  go  as  near  as  from  town ;  there 
are  two  streets  passing  my  house— one  across  and  one  direct. 
(In  1868  did  persons  live  with  you?)  My  sister  and  my 
brother's  widow  and  her  little  son ;  in  1868  he  was  about  six 
years  old;  he  was  born  30th  March,  18.64;  that  would  make 
him  about  four  years  old  then.  (Please  tell  the  jury  in  your 
own  language,  about  seeing  persons  visit  Mrs.  Chivers'  house, 
the  hours  they  went  and  left  there ;  state  all  you  know.)  My 
little  nephew  was  sick  in  August  and  September,  1868;  he 
was  sick  a  long  while;  his  mother  and  myself  occupied  the 
room  nearest  to  Mrs.  Chivers',  we  could  see  a  great  deal  of 
passing;  I  never  saw  so  much  at  any  other  one  house;  not 
only  young  men  from  this  place  but  from  a  distance;  at 
all  hours  of  day  and  night;  I  saw  them  leaving  there  till 
daylight,  should  I  be  up  with  the  little  boy.  (Any  par- 
ticular young  man  that  you  could  see?)  I  got  so  acquainted 
with  the  footsteps  of  a  young  man,  I  could  tell  without  look- 
ing, but  when  I  did  look,  my  impressions  were  confirmed ;  I 
think  I  saw  him  after  midnight  on  more  than  one  occasion; 
that  was  Mr.  Charles  Ramspeck;  I  read  all  night,  I  was  so 
anxious  about  the  boy.  (Have  you  seen  the  same  young  man 
going  at  other  times?)  During  week  days,  I  don't  remember 
to  have  seen  him ;  on  Sunday  he  often  went  and  attended  the 
young  female  of  the  house — I  mean  Emma  Chivers,  by  the 
young  female;  in  the  afternoon  Mrs.  Chivers  generally  walked 
off  and  left  them  together;  the  doors  would  invariable  be  shut, 
and  windows  closed;  he  would  remain  all  of  the  Sabbath  af- 
ternoon; I  think  I  saw  that  every  Sunday  while  they  were 
there;  I  was  absent  when  they  moved  to  Mr.  Wood's  house; 
I  returned  to  Decatur  in  the  early  part  of  September.  (Were 
you  home  in  March?)  I  think  I  was;  I  don't  think  I  saw  any- 
thing of  that  sort  during  that  time;  there  was  nothing  to  cause 
me  to  be  up  during  the  night.  (Do  you  recollect  the  Sunday- 
school  exhibition?)  I  can't  remember  when  it  was;  I  don't 
remember  only  the  latter  portion  of  the  year;  I  have  no  diary 
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on  that  subject;  I  have  a  diary y  but  not  with  me;  I  think  I 
was  not  here  when  Mrs.  Chivere  moved  to  Mr.  Wood^s;  when 
I  came  home  I  foand  her  living  there;  I  think  it  must  have 
been  in  October  when  she  moved  th^re,  or  in  November^  but 
I  am  not  certain. 

Cross-examined:  All  these  things  happened  in  latter  part 
of  the  year  1868.  (May  it  please  your  Honor,  we  move  to 
mle  out  this  testimony,  as  it  refers  to  mattera  since  die  c^lanse 
is  alleged.  Judge :  '^  That  question  will  not  be  acted  on  now.") 
(What  is  your  age  ?)  That  is  rather  a  delicate  question ;  I 
was  bom  in  1828 ;  I  have  been  here  twenty-one  years ;  I  am 
not  a  married  lady.  (Did  not  you  and  Mrs.  Chivers  have  a 
difficulty  once?)  I  heard  a  great  deal  about  her;  I  told  het 
what  I  heard,  and  it  made  her  very  angry ;  I  never  quarreled 
with  her ;  I  told  her  she  kept  a  house  of  assignation ;  that 
was  told  to  me  in  Atlanta;  Mr.  Harvill  told  it  to  me;  it  was 
in  the  &11,  a  little  after  the  surrender.  (We  object  to  testimony 
as  to  Mrs.  Chivers,  she  is  no  party  to  this  seduction,  we  have 
nothing  to  do  with  difficulties  between  her  and  this  witness. 
Judge :  "You  may  show  the  state  of  witness'  feelings.")  I  am 
a  member  of  the  Baptist  church ;  I  have  seen  Miss  Emma  at 
Mr.  Wood's  house  frequently;  (Did  you  ever  tell  Mr.  Wood 
about  these  things  ?)  No,  I  don't  think  I  ever  did ;  I  wasa  friend 
of  Mr.  and  Mrs.  Wood ;  I  spoke  of  it  before  Emma's  baby  was 
born ;  I  did  in  our  family ;  I  never  told  it  of  her ;  I  thought 
she  was  a  poor  orphan  girl;  I  did  not  know  that  Mr.  Wood 
was  educating  Emma  for  a  teacher ;  I  knew  he  was  teaching 
her ;  I  think  I  knew  he  was  teaching  her  free ;  I  am  well  ao* 
quainted  with  citizens  here;  I  knew  the  young  ladies;  I  am 
a  friend  to  her  but  did  not  associate  with  her  much ;  I  did 
know  of  some  girls  who  would  not  associate  with  her,  nor 
even  go  with  her  to  school ;  they  are  young  ladies ;  they  are 
related  to  Mr.  Wood.     (When  did  they  quit  going  with  her?) 

That  was  when  she  lived  by  us;  Mrs.  W forbid  her 

daughters  to  associate  with  her  by  the  doctor's  request ;  that 

was  when  Emma  was  going  to  school;  Mrs.  W told  me 

so ;  I  heard  her  tell  it  before  me;  I  don't  know  when  Emma 
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had  a  baby ;  I  don't  remember  if  I  heard  it  (forbidding 
young  ladies  to  aseodate  with  Emma,)  while  Emma  lived 
there,  (at  the  Wadsworth  house.)  (Do  you  know  that  Emma 
and  tliese  girk  were  at  the  same  Sunday-School  ?)  I  did  not 
attend  that  church ;  I  did  not  know  these  facts ;  the  Misses 

W n  did  not  go  to  school  with   Emma  ;  they  quit  asso- 

dating  with  her  before  she  left  Mr.  Wood's;  I  knew  the 
Misses  Moore;  Emma  and  Sally  Moore  quit  keeping  her 
company.  (Do  you  say  they  quit  associating  with  her,  of 
your  own  knowledge  ?)    I  know  this,  that  when  she  was  at 

church (Please  answer  my  question.)    I  don't  know 

this  positively.     (Do  you  know  they  did  do  it  ?)    I  know 

their  father  told  me (Once  more,  do  you  know  they 

quit  associating  with  her  ?)    I  think  their  father  could  state 

that;  I  did  not  know;  I  know  that  Mr.  Moore  said 

(I  don't  want  to  hear  that)  I  know  Mr.  Moore  was  a 
member  of  the  Presbyterian  church.  (Did  you  say  that  you 
saw  a  young  man  oome  out  of  her  house  in  daylight?)  I  have 
seen  him  come  out  of  their  yard.  (Who  ?)  Mr.  Ramspeek 
was  the  most  constant  visitor ;  I  did  not  see  him  come  out  of 
the  house ;  I  have  seen  him  come  out  of  the  yard  in  daylight ; 
it  must  have  been  in  September ;  I  have  known  of  others, 
quite  a  number,  coming  at  every  hour,  from  nine  o'clock  till 
daylight.  (Did  other  young  men  come  out  after  twelve 
o'clock  except  Charles  Ramspeek  ?)  I  can  only  guess  from  those 
who  went  in  at  daylight;  I  can  only  tell  who  was  there  in  the 
day  time;  there  was  a  young  man  name  of  D n,  he  is  con- 
nected with  the  Durham  &mily.  (Who  else?)  I  was  told  not  to 
tdl ;  Mr.  Kirkpatrick's  sons.  Tommy  and  Jimmy ;  I  don't 
know  they  were  the  ones  that  came  out  between  twelve  o'clock 
and  day-light.  (Are  they  the  gentlemen  that  left  between  twelve 
o'clock  and  daylight  ?)  I  should  prefer  not  to  say.  (Ques- 
tion repeated.)  I  never  saw  them  come  out  at  night.  (Coun- 
sel for  defense  objected;  objection  overruled.)  (Are  those 
young  men  in  the  catalogue  of  those  coming  out  at  all  hours 
of  the  night  f)  I  don't  know  what  to  say;  I  know  Ed.  Bur- 
nett went  there  in  the  day  time;  I  would  rather  suspect  him 
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than  those  young  men,  (Kirkpatricks ;)  I  could  see,  as  we 
had  no  palings ;  I  could  see  there  would  two  or  three  go  at  a 
time,  or  one  at  a  time ;  I  never  saw  Ed.  Burnett  come  from 
there  between  midnight  and  daylight ;  I  think  Robert  Brown 
went  there  a  good  deal.  (What  year?)  He  visited  a  great 
deal,  I  cannot  be  definite ;  I  don't  know  if  it  was  in  1868 ;  I 
have  seen  him  meet  her  at  the  depot  at  dark ;  I  can't  be  posi- 
tive where  I  saw  him ;  I  have  seen  him  with  her  in  day  time, 
walking  with  her ;  I  have  seen  him  at  the  Chivers  place 
often;  I  can't  be  positive  when ;  saw  him  at  the  Wadsworth 
house.  (Do  you  believe  you  ever  did  see  him  there?)  I  see 
there  are  great  efforts  made  to  invalidate  my  testimony  by 
Mr.  Fry  and  others.  Judge:  "Answer  the  questions  to  the 
best  of  your  knowledge  and  belief,  promptly.")  I  don't  re- 
member hitn  (Robert  Brown)  in  that  crowd ;  I  paid  no  atten- 
tion except  when  I  recognized  them.  (Did  you  recognize  any 
one  ?)  None  but  Charles  Ramspeck,  when  I  have  been  in 
the  yard  and  at  the  window.  (Can  you  name  any  one  except 
him  ?)  I  can't  name  any.  (Did  you  ever  see  any  one  but 
Charles  Ramspeck  leave  there  between  twelve  o'clock  and 
daylight?)  I  have  seen  the  forms  of  men,  two  and  three  at  a 
time ;  they  would  go  in  crowds ;  they  went  three  at  a  time ; 
I  never  counted  the  times ;  I  know  of  more  than  once.  (Did 
you  see  it  more  than  once  ?)  Yes ;  I  don't  know  how  often ; 
I  saw  it  twice ;  I  never  told  any  one  except  my  own  family ; 
I  have  seen  Ramspeck  come  out  of  the  yard  at  daylight  in  the 
fall  of  1868,  or  the  latter  part  of  summer,  September  or  Octo- 
ber; at  that  time  he  was  here  during  the  week;  I  noticed  it 
more  than  Sunday  nights;  more  than  once.  (When  and 
where  did  Harvill  tell  you  about  Mrs.  Chivers?)  That  was 
at  his  own  table,  his  wife  and  little  girl  were  present;  it  was 
when  the  railroad  was  torn  up ;  I  don't  remember  exactly,  it 
was  some  time  about  the  conclusion  of  the  war;  he  had 
thought  of  prosecuting  her;  she  stayed  with  a  negro;  none 
of  her  family  stayed  there  with  her;  Emma  was  not  with  her, 
(Defense  objected ;  objection  sustained.)  I  have  been  in  Mem- 
phis for  the  last  month ;  1  was  subpoenaed  as  a  witness;  the 
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subpoena  was  sent  by  mail;  Mr.  Candler  sent  it;  I  have 
been  there  four  months;  I  went  there  to  have  some  publishing 
done;  Mr.  Candler  tel^raphed  me  also  to  come. 

James  W.  Kirkpatrick,  sworn :  (Were  you  present  at  Mrs, 
Chivers*  a  short  time  after  the  birth  of  Erftma's  child,  when  I 
(MrCandler)  was  present,  Mr.  Bany,  Mr.  Wood  and  Mrs.  Chiv- 
ers  and  her  son  Tom  ?)  I  was,  one  night.  (Do  you  recollect  if 
I  asked  Emma  I.  Chivers  what  she  promised  herself,  etc  ?) 
You  made  the  inquiry  this  way :  "  If  she  did  not  know  that  it 

• 

was  wrong?"  she  said  she  did ;  you  asked  her  what  induced  her 
to  perpetrate  that  wrong?  her  answer  was,  "because  I  loved 
him.''  (Did  she  give  any  other  reason  that  night?)  She  did 
not;  I  think  she  never  said  that  Mr.  Wood  had  told  her  that 
he  loved  her  better  than  any  other  woman  alive ;  she  never 
said  that.  (Did  Emma  say  that  night  that  Mr.  Wood  had 
promised  to  marry  her  ?)  No,  she  did  not.  (Did  she  say  any- 
thing about  marrying?  Nothing  at  all  said  about  that,  noth- 
ing at  all.  (Anything  said  by  her  about  Mr.  Wood  having 
made  it  a  subject  of  prayer  ?)  No,  sir.  (Anything  said  by 
her  that  Wood  had  said  it  was  not  wrong  ?)  No,  sir ;  nothing 
of  that  kind,  that  I  have  any  recollection  of.  (About  his  wife 
being  in  bad  health,  etc.  ?)  No,  sir.  (Did  she,  at  that  time, 
or  any  other,  say  she  had  been  deceived  by  Mr.  Wood?) 
Nothing  of  that  kind  stated  that  night ;  the  only  reason  she 
assigned  was  that  she  loved  him ;  you  said,  did  she  not  know 
he  was  a  married  man  ?  did  she  have  the  same  love  for  him  that 
she  would  for  a  young  man  ?  She  said  she  did.  (What  did 
she  say  as  to  her  suspicions  of  being  pr^nant  ?)  In  the  after- 
noon she  said  she  had  no  knowledge  or  suspicion  or  idea  that 
she  was  pregnant ;  that  she  was  taken  by  surprise  when  her 
child  was  bom ;  you  (Candler)  cautioned  her  not  to  make  that 
statement — ^it  could  not  be  believed;  she  said  she  had  no 
symptoms  of  its  moving  as  a  living  child  in  the  womb ;  said 
she  had  no  intimation  or  knowledge  whatever  before  it  was 
bom.  (What  was  Emma's  condition  as  to  health  ?)  As  far 
as  I  could  judge,  she  talked  as  well  as  ever  she  did ;  she  was 
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up  and  dressed  in  her  usual  apparel ;  no  complaint  made  at 
alL  (Did  she  make  any  allusion  to  Mr.  Wood,  saying  it  was 
not  wrong ;  that  his  love  was  pure  and  holy,  etc.  ?)  She  told 
nothing  of  that  kind,  if  my  recollection  serves  me  right;  you 
mentioned  something  of  that  kind  in  the  afternoon.  (Was 
that  not  in  reference  to  an  old  field  scene?)  Yes,  sir?  (Was 
the  lane  transaction  mentioned  that  night?)  I  don't reooUect 
that  it  was.  (Was  anything  said  about  intercourse  at  her 
mother's  house?)  She  stated  she  had  had  once,  and  only 
once,  and  that  was  in  the  front  room ;  I  think  you  asked  her, 
''This  room?"  and  she  said,  ''Yes,  only  that  one  time," 
(What  was  the  condition  of  Mrs.  Wood's  health  in  1867  and 
1868 ?)  I  have  no  right  to  judge,  except  fix)m  what  I  saw; 
she  was  in  school  daily ;  scarcely  a  day,  wh^i  teaching,  but 
she  went-^wet  and  dry.  (What  year  was  she  sick  ?)  I  think 
it  was  in  1869,  if  my  memory  serves  me  right ;  it  was  during 
summer  months,  I  think.  (What  was  the  final  result  of  Mrs. 
Wood's  sickness?)  I  know  what  was  told — ^I  don't  know  of 
my  own  knowledge,  only  what  was  stated  by  the  physicians; 
I  know  where  Mrs.  Morgan  lived ;  I  think  that  was  in  1856 ; 
the  same  place  where  Mr.  Ladd  now  lives ;  I  think  Mrs.  Mor- 
gan was  diere  in  1856 ;  I  recollect  Dr.  Chivers  came  there;  I 
think  Mrs.  Morgan  was  there  part  of  1855. 

Crosa-eosamined:  (Who  were  present  at  that  interview  yon 
testified  about?)  We  had  two  interviews:  one  in  the  after- 
noon— ^ihe  one  in  which  Emma  said  she  yielded  to  him;  myself 
and  Mr.  Candler  went  first ;  we  went  there  for  the  purpose  of 
having  an  interview  with  her;  it  was  done  at  the  instance  of 
the  Presbyterian  church — Mr.  Wood's  church ;  we  went  as  offi- 
cers of  the  church ;  I  was  an  elder,  Mr.  Candler  was  a  deacon 
at  that  time ;  we  stayed  there  near  two  hours ;  we  did  not  ex- 
amine her  as  to  the  getting  or  birth  of  the  child,  the  examine* 
tion  was  as  to  the  fiither  of  it;  she  at  first  refused  to  tell;  I 
don't  know  that  we  told  her  that  the  church  had  sent  us ;  I  had 
heard  before  that  Mr.  Wood  was  fiither  of  the  child ;  she  told 
us  then  that  she  had  never  stated  who  was  fiither  of  it;  she  said 
she  would  not  tell  who  was  &ther  of  it  till  he  was  in  her  praa* 
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enoe ;  Mr.  Csmdler  asked  her  how  the  report  got  out  that  Mr. 
Wood  was  fitther  of  it ;  she  said  she  had  never  said  so ;  Mr. 
Candler  told  her  be  did  not  come  to  ascertain  who  was  the  father 
of  it,  if  Mr.  Wood  was  not;  she  said  she  would  not  state  who 
the  fathe):  was^  till  he  was  there ;  we  got  away  about  sunset, 
without  hearbg  who  was  &ther  of  the  child ;  we  asked  her  if 
Mr.  Wood  would  come  down  there  after  supper,  would  she  then 
state  who  was  fitther  of  the  child ;  I  went  myself  and  noti* 
fied  him,  and  got  him  and  Mr.  Barry,  (he  was  an  elder  of  the 
ohuroh  with  me,)  and  we  four  went — Kirkpatrick,  Barry, 
Candler  and  Wood ;  when  we  went  in,  we  stated  that  Mr. 
Wood  had  come,  at  our  request ;  then  she  said  Mr.  Wood  waa 
Ikther  of  the  child ;  Mr.  Wood  was  sitting  there ;  I  think  he 
fiaid  it  was  &l8e ;  I  think  he  said  it  was  an  infitmous  &Isehood, 
or  infamous  lie ;  her  mother  and  brother  were  in  the  room ;  I 
don't  think  Mr.  Wood  said  anything  else ;  we  had  a  long  con- 
versation with  her ;  she  did  not  hesitate  about  answering  who 
was  &ther  of  the  child ;  I  think  the  question  was  only  asked 
once ;  I  think  the  child  wa8  about  three  or  four  weeks  old ; 
I  dou't  know,  of  my  own  knowledge,  that  she  had  been 
sick ;  she  showed  some  evidence  of  having  been  sick,  but  not 
unusually  so;  ladies  are  very  sick  at  these  times;  I  have 
known  Miss  Emma,  I  suppose,  since  she  first  came  here ;  she 
was  a  member  of  our  church ;  Mr.  Wood  never  was  a  member 
of  our  chorch ;  according  to  our  discipline,  ministers  are  not 
manbers  of  the  church  where  they  preach ;  Emma  was  a  mem- 
ber at  the  time  of  the  birth  of  her  child ;  was  a  member  in 
good  standing;  had  been  in  Sabbath-school;  I  was  associate 
saperintendent  and  teacher ;  s^iie  was  a  good  scholar ;  (prior  to 
January,  18^8  ?)  as  to  her  connection  with  the  Sunday-school, 
I  don't  think  I  could  answer ;  when  she  was  a  member  of  my 
class,  she  was  a  regular  attendant ;  I  have  presented  her  with 
some  books — ^perhaps  a  Bible ;  it  probably  was  given  for  punc- 
taal  attendance ;  (Bible  shown  to  witness ;)  I  expect  I  gave 
her  that  Bible  with  that  inscription :  '^  Presented  to  Emma 
I.  Chivers  for  punctuality  and  good  lessons,  by  her  teacher, 
James  W.  Kirkpatriok.    July  1st,  1868.''    At  that  time,  she 
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waa  a  good  scholar  and  a  good  girl^  as  far  as  I  know.  (Do 
you  know  of  any  &ct  to  show  that  she  was  not  virtuous?)  I 
do  not.  (Are  you  a  friend  to  Mr.  Wood?)  I  suppose  I 
should  be  considered  such. 

RoBEBT  L.  Babby^  sworn:  (Were  you  pres^it  one  night 
at  Mrs.  Chivers^  house^  three  weeks  after  the  birth  of  Emma's 
child,  with  myself  (Mr.  Candler)  and  Mr.  Kirkpatrick  and  Mr, 
Wood,  Mrs.  Chivers  and  her  son?)  I  was.  (Was  she  not  asked 
by  me  what  did  she  promise  herself  in  having  carnal  know- 
ledge and  intercourse  with  Mr.  Wood ;  did  I  not  say  to  her, "  do 
you  not  know  he  is  a  married  man,  a  minister  of  the  gospel — 
there  were  young  men— did  she  not  know  it  was  wrong?'') 
These  &cts  were  presented  to  her  as  you  stated  them ;  her  answer 
was,  because  she  loved  him;  she  gave  no  other  reason  for  it. 
(Did  she  say  or  intimate  that  she  had  been  deceived  by  Wood?) 
She  did  not.  (Did  she  say  anything  that  Mr.  Wood  had 
promised  to  marry  her  under  certain  circumstances?)  She 
did  not.  (Did  she  say  that  he  told  her  his  ^fe  was  in  bad 
health,  and  could  not  live  long?)  She  did  not  speak  of  Mr. 
Wood's  wife  that  I  know  of.  (Did  she  say  anything  of  him 
loving  her  better  than  any  other  woman  alive?)  No,  sir. 
(Did  she  say  that  Mr.  Wood  had  told  her  he  had  made  inter- 
course with  her  a  subject  of  prayer?)  Not  a  word  of  it;  she 
did  not  begin  to  intimate  it;  after  we  got  into  the  house ;  Miss 
Emma  was  lying  on  the  bed  dressed ;  aftier  remaining  a  few  min- 
utes, you,  Mr.  Candler,  notified  her  that  we  had  come  to  hear 
the  &cts  connected  with  Mr.  Wood  being  &ther  of  the  child; 
if  she  was  able  to  make  a  statement,  we  were  ready  to  hear 
it;  tell  it  in  her  own  way,  there  was  no  difficulty  about  her 
talking — no  complaint  made  any  way;  she  talked  a  good  deal 
about  it.  (Any  intimation  that  she  had  been  deceived  at  all?) 
Not  a  word.  (What  did  she  say  about  knowing  of  her  preg- 
nancy ?)  She  said  she  did  not  know  that  she  was  in  that  con- 
dition until  she  had  the  child.  (Do  you  know  when  the  Grood 
Templar's  fishing  party  was?)  On  Saturday,  the  7th  day  of 
May,  1870, 1  believe;  I  was  at  Mr.  Wood's  house  that  night — 
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I  took  supper  there;  the  Bev.  Mr.  King  took  supper  there; 
I  left  there  about  nine  o'clock;  Emma  Chivers  was  not  there 
that  night;  if  she  was  she  had  hid  awaj;  I  saw  Mr.  Wood 
and  his  frmily  and  this  minister — ^I  left  them  there;  I  think 
Mr.  Wood  went  to  the  General  Assembly  (Synod)  the  week 
after  the  fishing  party;  I  don't  know  the  day  he  started;  I 
don't  know  the  exact  day  he  returned;  I  think  about  the 
fourth  Sunday  in  March — ^that  is  my  recollection — no,  in  May ; 
the  Assembly  met  in  Louisville;  they  assembled  on  the  15th| 
I  believe;  Mr.  Wood  was  in  the  country  a  good  deal,  visiting 
his  congregations;  he  came  ftom  Lawrenceville  with  Mr. 
King;  he  had  been  up  there;  I  don't  know  how  long.  (What 
was  the  condition  of  Mrs.  Wood's  health  in  1868?)  I  sent 
my  children  to  her  school  the  first  part  of  1869;  in  1868  she 
taught  with  Mr.  Wood;  it  is  about  four  hundred  yards  from 
her  house  to  the  school;  I  can't  say  thai  she  walked;  she 
taught  school  in  first  part  of  1869,  in  the  Wadsworth  house; 
I  think  she  was  taken  sick  in  first  part  of  1869;  I  can't  tell 
of  my  own  knowledge  what  was  the  matter  with  her;  I  came 
home  at  night  when  not  prevented  by  business;  I  was  here 
on  Sabbath;  I  attended  prayer  meetings  during  the  week;  I 
saw  Mrs.  Wood  on  these  occasions;  she  appeared  to  be  in  good 
health ;  it  did  not  look  like  any  oho  could  have  better  health 
than  she  in  1868 ;  she  was  a  fine  looking  woman  then  and  now; 
I  know  Mr.  Moore's  daughters — they  are  my  nieces;  I  don't 
know  their  ages;  in  1865  and  1866  mey  were  girls  not  grown; 
the  oldest  was  born  somewhere  about  1850;  I  think  they 
were  sent  to  Salem,  North  Carolina,  after  1866;  that  is  my 
recollection. 

Cross-examined;  (Were  you  and  Mr.  Candler  and  Mr, 
Kirkpatrick  sent  to  question  this  young  lady  about  her  con- 
nection with  Mr.  Wood  ?)  I  was  not  sent ;  I  don't  know  about 
Candler  and  Kirkpatrick;  I  went  to  see  Mr.  Kirkpatrick;  I 
went  to  Mr.  Wood's  house  and  found  him. 

(Defense  propose  to  swear  Mr.  George  to  contradict  one  of 
the  State's  witnesses;  State  objected,  as  he  was  not  put  under 
the  rule ;  witness  was  sworn.) 
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Benjahin  F.  Geoboe^  sworn:  (Qaestion  bj  the  Judge: 
'^Did  you  hear  anj  portion  of  Emma  I.  Chivers'  testimony 
about  a  ring?  '^  Witness :  '^  I  donH  think  I  did ;  I  heard  a  por« 
tion  of  the  testimony  read  over.")  I  clerked  for  Mr.  Bamspeck 
in  1866,  1867,  and  1868;  I  think  I  quit  clerking  for  him  in 
tiie  first  part  of  1869.  (Did  Miss  Emma  I.  Chivers,  at  any 
time,  exhibit  a  plain  gold  ring  to  you  in  Mr.  Ramspeck's 
store?)  I  don't  remember  that  she  did,  though  she  may  have 
done  so.  (Do  you  recollect  being  in  the  store  at  any  time^ 
and  her  exhilnting  a  gold  ring  to  you?)  I  do  not.  (Was 
your  attention  ever  attracted  to  a  ring  on  her  hand?)  I  have 
no  such  recollection;  I  don't  recollect  anything  about  the 
ring;  I  don't  remember  that  she  ever  spoke  to  me  at  any  time 
about  a  ring. 

Oross-eooamined:  I  may  have  seen  a  ring  on  her  hand;  I 
can't  say  positively;  I  knew  her  well;  she  has  been  in  the 
store  often;  I  had  many  conversations  with  her;  she  might 
have  had  such  a  conversation;  I  may  have  forgotten  it;  I 
don't  say  one  way  or  the  other.  (Was  she  virtuous  at  that 
time?)  As  far  as  I  know  of  my  own  knowledge,  I  never 
kissed  or  hugged  her. 

Itedirect-examination:  I  have  visited  her  mother's  house;  I 
know  nothing  about  her  virtue. 

J.  L.  Dabnell,  M.  p.,  sworn:  I  made  entries  in  Mrs. 
Chivers'  Bible;  it  was  the  family  record;  I  filled  it  out  by 
her  request.  (Testimony  objected  to  by  the  State.  Defense 
wish  to  contradict  statements  of  principal  witness  for  the  State. 
Judge:  "You  may  prove  a  record  but  not  the  contents.")  I 
made  a  record  in  her  Bible.  (Did  you  ever  make  any  changes 
in  those  entries?)     I  never  made  any  changes  or  additions. 

OroM'-exammed:  (Do  you  remember  this,  positively?)  I 
remember  it  well  enough  to  swear  to  it;  I  think  I  should  have 
remembered  if  I  had  done  it;  I  made  the  entries  the  year 
before  the  war — ^in  1860. 
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JAM393  C.  AvABY,  M.  D.^  swotd':  I  am  a  practioing  phy- 
sician— ^I  was  in  1868  and  1869;  I  know  when  Mrs.  Wood 
was  flick — ^when  I  first  saw  her  in  1869 — ^in  March.  (This 
witness  testified  as  to  the  condition  of  Mrs.  Wood's  health 
during  the  year  1869^  and  its  results^  testimony  was  ruled 
cot  and  withdrawn  from  the  jury,  but  defense  allowed  to  show 
the  condition  of  Mrs.  Wood's  health  about  the  time  of  the 
alleged  ofiense.  Do  you  know  the  condition  of  Mrs.  Wood's 
health  before  June,  1868?)  I  never  heard  of  her  being  sick; 
I  did  not  attend  her  for  sickness;  occasionally  I  saw  her  in 
passing  to  church  and  other  places;  she  bore  no  evidence  of 
bad  health.  (Defense  wished  to  show  the  condition  of  Mrs. 
Wood's  healthy  for  the  purpose  of  contradicting  the  statements 
of  Emma  I.  Chivers.  Judge:  "You  may  show  the  condi- 
tion of  her  health  before  or  about  the  time  of  the  allied  se- 
dacti(»i,  but  not  after.") 

X/.  J.  Winn,  sworn :    (Were  you  acquainted  with  the  oon- 
dition  of  Mrs.  Wood's  health  in  1868  ?)     I  think  I  was;  from 
February  of  that  year  till  May  I  saw  her  perhaps  two  or 
three  times  a  week ;  I  think  from  June  I  saw  her  almost 
daily ;  her  health  was  good ;   it  was  not  so  good  in  early 
spring;  she  suffered  from  attacks  of  nervous  headache ;  latter 
part  of  spring  and  early  summer  she  was  looking  better  than 
I  ever  saw  her;  it  was  a  subject  of  remark ;  her  appearance 
was  very  healthy ;  I  know  that  was  in  June.    (Are  you  ac- 
qttainted  with  the  Wadsworth  house?)    Yes,  sir.     (How  are 
the  inside  doors?)    The  door  to  the  room  next  Mr.  Wood's 
house^  (east  room,)  that  door  opens  into  the  other  room,  that 
is^  in  leaving  the  room  you  push  the  door  from  you.     (Testi- 
mony objected  to  by  the  State,  as  the  witness  was  not  put  un- 
der the  rule;  witness  being  an  attorney,  and  counsel  in  the 
case,  was  excepted  from  the  rule.)    There  are  no  door  facings 
at  all,  there  is  a  staple,  but  no  lock  to  the  door,  that  is  its 
eandition  now  ;  I  can  state  there  has  been  no  alteration  while 
I  lived  here ;  I  remember  some  fifteen  years  ago  there  was  an 
additional  sill  put  to  the  house ;  I  have  been  living  here  all 
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the  time  since  thewar,  passing  there  two  or  three  times  daily; 
there  have  been  no  repairs  since  1868^  nothing  about  the  doorB; 
in  1868  I  was  in  the  house  frequently^  as  there  was  a  school 
there ;  after  Mrs.  Wood  left  it,  they  got  up  a  ghost  there ;  I 
went  in  and  passed  through  the  same  door ;  I  think  it  is  the 
same  door ;  the  condition  of  the  door  is  nothing  but  rough 
planks,  what  we  call  sheeting,  and  if  they  were  joined  to- 
gether originally,  they  have  shrunk  so  as  to  leave  great  cracks 
in  the  door ;  above  the  door  I  could  run  my  hand  in  it,  or  be- 
tween the  side  where  the  door  opens ;  it  is  more  Uke  a  shutter 
than  a  door;  I  should  so  call  it* 

Oro88-€xamined :  (Did  you  ever  examine  the  door  before 
1868?)  I  never  had  examined  buttons  or  fiistenings;  I  was 
there  in  1868 ;  my  statement  as  to  the  fastenings  is  based  on 
my  observations  since  1868 ;  I  think  there  has  been  no  new 
door  for  many  years.  (At  the  time  the  child  was  born,  was 
there  not  a  good  deal  of  anxiety  in  Mr.  Wood's  family  for 
fear  he  was  father  of  it?)  No ;  on  Friday  after  the  child  was 
bom,  I  heard  some  of  the  boys  talking;  (the  child  was  bom 
the  previous  night  or  early  that  morning ;)  I  heard  it  whis- 
pered that  there  was  a  young  preacher  over  by  the  depot;  I 
heard  it  from  several;  that  aroused  my  anxiety  and  curiosity 
to  some  extent;  I  knew  she  had  lived  at  Mr.  Wood's  house; 
I  mentioned  that  to  my  wife ;  I  did  not  know  whether  it  was 
a  mere  rumor  or  the  girl  had  said  it ;  there  was  that  anxiety 
that  such  a  report  might  produce ;  I  told  Mr.  R on  Satur- 
day after,  as  we  went  up  on  the  train,  that  there  was  consid- 
erable excitement  at  the  depot ;  Dr.  Durham,  who,  I  heard, 
was  present  at  the  birth,  said  if  what  she  said  was  true  it  would 
raise  the  worst  stink  that  ever  was  in  this  country ;  I  went  to 
Atlanta ;  I  went  to  Dr.  Durham's  office  and  asked  him  the 
question  directly  who  she  had  said  was  fkther  of  the  child ;  he 

said  that  she  had  said  Mr.  Wood;  I  went  to  R 's  store; 

I  said.  Hardy,  who  do  you  suppose  is  fiither  of  the  child  ?  he 
said,  "  Mr.  Wood  f  I  said  that  is  what  I  have  heard ;  I  was 
then  speaking  of  what  I  had  heard  the  day  before. 

Here  the  defense  closed,  except  the  statement  of  defendant. 
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STATEMENT  OF  MYRON  D.  WOOD. 

It  is  a  source  of  satisfaction  to  me  that  I  am  able  to  make 
a  statement  in  this  case.  I  was  desirous  of  making  a  state- 
ment on  the  previous  trial.  I  am  glad  the  opportunity  is 
now  ofiered  me.  I  state  it^  intending  to  be  brief  as  to  the 
&ct3  in  the  case,  with  the  assertion  that  I  do  so  under  a  sol- 
emn sense  of  my  accountability  to  God  and  man^  that  I  never 
seduced  Emma  I.  Chivers.  I  never  in  any  single  instance^  in 
all  my  life,  had  any  intercoui^  with  her^  and  the  facts  stated 
in  this  indictment  as  to  such  intercourse  are  entirely  ialse.  In 
1867^  January  of  that  year^  the  second  or  third  day,  I  came 
to  Decatur  to  take  charge,  as  pastor,  of  the  Presbyterian 
church  of  this  place.  I  was  slightly  acquainted  with  Emma 
I.  Chivers,  from  having  met  her  in  my  fether's  femily.  I 
knew  hardly  anything  of  Emma  I.  Chivers.  I  visited  the 
&mily  twice  perhaps  before  June  or  July  of  1867,  in  the  regu- 
lar course  of  my  ministrations  as  pastor.  At  that  time  the 
school  became  vacant.  Mr.  Hunter,  who  had  been  teaching 
here,  went  away.  I  was  told  if  I  would  take  charge  of  the 
school  it  would  be  worth  so  much,  if  I  could  attend  to  the  du- 
ties of  the  school  and  pastorate  of  the  church.  The  school 
was  offered  to  me ;  I  consented  to  take  it.  Knowing  that 
Mrs.  Chivers  had  rendered  considerable  service  and  assistance 
during  the  war  to  my  mother^s  fiimily,  I  told  her  that  as  far 
as  her  children  were  concerned,  they  should  have  tuition  with- 
out charge,  if  she  had  two  or  three.  She  sent  two.  The  offer 
was  not  a  peculiar  one — it  was  made  to  others.  During  the 
first  term  of  the  school — ^from,  say  August,  1867,  to  the  close 
of  the  year,  I  noticed  nothing  peculiar  about  Emma  Chivers. 
She  was  a  constant  attendant  at  school,  a  very  good  scholar. 
I  remember  but  one  thing,  which  was  at  the  close  of  the  term, 
that  in  a  Latin  dass  composed  of  three  persons  she  stood  third, 
the  others  being  unusually  smart  Her  mother  then  came  to 
me  and  said  Emma  was  discouraged  about  her  Latin,  and  said 
that  she  could  not  get  along — ^the  other  two  were  so  much 
better  than  she  was,  she  was  about  to  give  up  in  despair. 
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The  Latin  lessons  oonsisted  of  some  translations  from  English 
into  Latin  and  Latin  into  English.  I  told  her  mother  I  ' 
would  assist  her,  as  she  was  so  much  discouraged.  There- 
fore, one  evening,  in  coming  from  Mr.  Winn's,  I  stopped  at 
her  mother's  house,  whether  eight  or  ten  o'clock,  I  don't  re- 
member the  hour;  I  don't  think  it  was  as  late  as  ten  o'clock. 
There  was  a  light  in  the  room,  so  I  had  reason  to  believe  the 
&mil7  were  up ;  and  as  she  wanted  me  to  assist  her  in  her 
lessons,  I  went  in  and  did  so.  I  remember  the  very  passage 
I  assisted  her  in  translating.  I  had  done  so  with  other  schol^ 
ars  when  thej  asked  me.  I  then  went  home,  and  I  do  most 
solemnly  and  earnestly  avow  that  there  was  only  one  other 
single  instance  in  which  I  gave  her  a  private  recitation,  at  my 
present  residence-^-all  her  other  lessons  were  heard  in  school. 
Further,  as  an  act  of  kindness  to  her  and  her  mother,  Mr* 
Moore,  of  Atlanta,  of  the  firm  of  Moore  &  Marsh,  came  to  me 
near  the  depot  and  told  me  there  were  reports  about  Emma 
I.  Chivers  to  the  effect  that  her  mother  went  off  at  night  and 
allowed  young  men  to  stay  with  her  too  late  at  night.  He 
said  he  knew  nothing  that  was  actually  wrong  having  oc« 
curred,  but  the  report  is  that  young  men  have  been  there  too 
late  without  a  light  in  the  house.  I  told  Mrs.  Chivers  of  that 
as  a  friend  and  as  her  minister,  and  warned  her  to  be  more 
circumspect  with  r^ard  to  her  daughter,  if  these  &ctB  were 
true,  into  which  I  did  not  inquire. 

Now,  we  come  to  the  time  of  her  moving  fix)m  her  house 
across  the  railroad  to  the  Wadsworth  house.  I  had  nothing 
in  the  world  to  do  with  that — before  my  Maker,  I  had  noth- 
ing to  do  with  getting  Emma  to  the  Wadsworth  house.  When 
they  got  there,  I  visited  them  occasionally — ^more  often  thaa 
I  had  done  before,  and  the  time  of  assisting  her  in  her  Latin 
translation  was  after  she  came  over  there,  which  I  related  jost 
now. 

In  r^ard  to  moving  to  my  bouse,  I  had  nothing  to  do  with 
that;  my  own  family  know  it,  my  mother  knows  it^  my  wife 
knows  it,  my  children  know  it,  as  &r  as  they  have  heard  it 
talked  about;  the  others  know  it  positively.    My  mother 
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waated  Mrs.  Cfaivert  to  come  over  and  cook,  as  she  was  a 
white  person  and  responsible.  Mj  father^s  health  was  poor, 
and  my  mother  wanted  Mrs.  Chivers  to  assist  in  the  fiunily. 
I  at  first  opposed  it.  Mrs.  Chivers  came  over  and  said  she 
would  come  in  the  daj  and  cook,  and  go  back  home  at  night. 
There  was  talk  of  her  leaving  her  fitmily  alone.  I  told  her 
she  must  not  stay  at  our  house  and  leave  them  alone ;  that 
is  the  only  suggestion  I  made  as  to  her  moving  to  my  house. 
I  did  not  make  that  as  a  suggestion  for  her  to  move,  but  not  to 
leave  her  children.  It  having  been  proposed  by  my  mother 
that  Mrs.  Chivers  should  move,  I  agreed  to  it;  my  wife 
agreed  to  it 

I  spoke  to  persons  about  reports  I  had  heard.  I  spoke  to 
]Mr.  Earkpatrick ;  I  asked  him  if  these  reports  were  true,  or 
had  any  foundation.  He  said  he  had  heard  of  them,  but  did 
not  know  if  they  had  been  investigated.  My  remark  to  him 
was, ''  Well,  not  as  to  anything  actually  bad,  but  only  occa- 
sional indiscreet  behaviour?''  He  said,  ''Yes,  as  to  things 
actually  bad,  there  had  been,  but  had  in  a  measure  died  out." 
After  that,  I  spoke  to  Mr.  Robert  Davis,  an  elder  in  my 
churcji,  when  at  a  meeting  at  Allen's,  (Lawrenceville,)  in 
August,  1868.  I  asked  him  as  to  the  character  of  the  fam- 
ily. He  said  there  might  have  been  some  talk,  but  people 
hoped  for  the  best ;  he  said  afW  the  war  all  persons  were  anx- 
ious to  coneeal  and  cover  up  what  had  been  said  and  done 
daring  the  war ;  he  said  her  daughter  was  a  smart  girl,  and 
he  hoped  a  good  girl.  I  conversed  also  with  Charles  Bams- 
peck,  in  a  buggy,  going  to  Lawrenceville,  on  the  same  subject ; 
he  will  remember  the  conversation.    He  stated  to  me  that 

there  was  a  young  man  by  the  name  of  D n  who  had  said 

very  harsh  things  about  Emma,  and  that  there  was  a  young 
lady  in  this  place  who  had  said  something  about  her  charac- 
ter, but  he  did  not  believe  a  word  of  it ;  she  was  a  perfect 
lady ;  he  was  glad  she  was  going  to  my  house,  and  hoped  I 
would  protect  her  and  elevate  her  character.  I  told  him 
I  certainly  should  try  tofdo  so.  They  then  came  to  my 
house.  That  is  the  history  of  it.  Th^  bad  only  been  there 
Vol.  XLTin.  18. 
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a  short  time  before  I  found  that  all  was  tiot  right.  I  have 
never  spoken  against  Mrs.  Chivers  or  her  daughter^  even 
when  I  had  serious  doubts  about  her  conduct.  A  gentleman 
came  and  asked  me,  in  confidence,  if  he  should  allow  his 
daught^  to  associate  with  her.  I  told  him  I  knew  nothing; 
I  concealed  all  I  could;  that  gentleman  is  Mr.  B.  W.  Swann. 
But  I  did  not  like  Mrs.  Chivers'  actions  in  my  household. 
My  wife  knows  that  she  tried  to  produce  discord  in  my  fam- 
ily, between  my  wife,  on  one  side,  and  my  mother  and  fitther. 
It  came  to  our  knowledge  that  she  did  do  that;  that  neither 
she  nor  her  children  spoke  the  truth,  in  instances  which  I 
will  not  now  stop  to  relate — the  only  reason  is,  I  want  to 
fipare  feelings,  and  not  bring  these  things  to  the  public  notice. 
My  family  knows  these  things  as  well  as  I  do,  and  could 
swear  to  them.  These  facts  caused  us  to  wish  her  to  leave 
the  house. 

Another  circumstance.  Emma  Chivers,  on  one  occasion, 
had  thrown  down  a  young  lady,  who  visited  our  house,  and 
exposed  her  person.  I  told  her  to  stop;  she  did  not  do  it; 
she  looked  at  me  in  anger;  I  said,  while  you  are  in  my  house 
you  must  do  as  I  say;  she  said,  I  can  leave  it;  I  said,  yon 
must  leave  it  before  night.  I  told  her  mother  that  unless  she 
could  be  in  obedience,  she  must  leave;  she  afler wards  came 
and  begged  pardon.  I  consented  to  let  her  remain  till  the 
year  was  out.  I  was  glad  when  the  time  came  for  them  to 
leave. 

With  regard  to  these  matters  set  out  in  the  indictment,  as 
to  the  lane,  and  walking  in  the  lane,  I  know  nothing  of  these 
circumstances.  I  did  walk  home  with  her  one  time  from  the 
school-house.  I  think  the  reason  of  that  was,  we  had  an  ex- 
hibition, parties  went  to  practice  for  it — ^I  went;  Emma  was 
one  of  those  parties,  and  her  mother's  invariable  request  to 
me  was,  *'  Mr.  Wood,  don't  let  the  young  men  go  with  Emma," 
and  for  that  reason,  without  asking  her  specially  to  go  home, 
I  walked  home  with  her — she  did  not  even  take  my  arm. 
That  is  the  only  occasion  I  remember  walking  home,  or  in 
the  street  in  any  way.    I  did  that  same  thing  in  another  case. 


ATLANTA,  JANUARY  TERM.  1873.         267 


Wood  M.  The  State  of  Georgia. 


Mr.  Wilson's  family  lived  about  a  mile  from  the  village;  his 
daughter  came  to  the  school-house  to  practice  for  the  exhibi- 
tion ;  I  escorted  her  home.  Charles  Ramspeck,  Em  ma  Chi  vers 
and  Miss  Maggie  Morgan,  were  all  along,  and  when  we  came 
back  Emma  and  Charles  went  that  way.  home.  I  never  sus- 
pected anything  wrong  about  it ;  that  was  the  fact. 

In  regard  to  seduction  at  the  house,  I  know  nothing  about 
it;  I  will  take  my  oath  on  it  at  any  time;  I  know  nothing 
about  it.  With  the  exception  of  going  to  assist  her  in  her 
Latin,  I  know  of  no  time  of  going  to  the  house,  except  going 
early  in  the  evening,  in  the  way  of  a  visit,  and  that  very  sel- 
dom. I  did  go  to  Atlanta  about  that  time,  and  previously 
several  times,  and  came  back  at  night.  I  can  explain  it.  It 
was  in  term  time;  I  was  teaching  school;  books  had  to 
be  bought  for  scholars  coming  in;  we  had  a  regular  set  of 
books;  I  was  accustomed  to  go  and  buy  those  books  from 
Phillips  &  Crew,  and  bring  them  home,  when  the  package 
was  not  too  large,  and  having  them  sent  by  the  train  when  it 
was  too  large,  and  myself  coming  home  at  night  because  there 
was  no  train,  sometimes  walking,  so  as  to  be  home  at  school 
in  the  morning.  My  family  was  always  informed  of  my  bus- 
iness, and  when  I  should  come  back,  frequently  at  about  nine 
or  ten  o'clock  at  night.  Mr.  Candler  is  acquainted  with  it, 
and  knows  it.  That  is  all  I  know  about  going  to  Atlanta 
and  coming  back  at  night. 

In  regard  to  my  telling  Emma  that  I  made  seduction  an 
object  of  prayer,  I  will  die  with  the  assertion  on  my  lips  that 
I  never  told  her  so.  I  never  fold  her  that  I  loved  her  better 
than  my  wife,  I  always  told  her  that  I  loved  my  wife  better 
than  any  one  in  the  world.  I  know  she  has  heard  me  say 
that,  as  I  have  said  it  in  presence  of  others.  When  my  wife 
was  sick  in  1869 — one  of  our  respectable  doctors,  Doctor 
Durham,  heard  what  I  say — there  was  some  danger  to  her 
life  unless  there  should  be  relief  (by  medical  means)  of  the 
child,  or  she  should  have  abortion.  I  said  to  the  doctor,  with 
tears  in  my  eyes,  the  child  is  nothing,  a  thousand  children 
are  nothing — save  my  wife.    That  was  in  1869,  six  or  eight 
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months  after  the  time  when  this  witness  said  I  told  her  mj 
wife  would  not  live  over  two  years  I 

In  reference  to  the  matter  of  congeniality,  it  may  be  that  I 
told  her  our  minds  were  congenial.  I  might  have  told  her 
so ;  but  as  to  congeniality  of  heart,  or  love,  I  never  breathed 
such  a  thing  to  her.  1  never  tried  to  wrong  or  injure  her  or 
her  mother  in  any  way.  I  might  perhaps  be  asked  why  she 
should  say  all  these  things.  I  frequently  say  I  don't  know. 
I  have  thought  of  a  good  many  things.  My  idea  is  that  her 
mother  formed  an  intense  hatred  to  me  from  things  that  took 
place  at  our  iiouse,  and  that  Emma  and  her  mother  are  ca- 
pable of  anything.  And^  God  knows,  I  do  not  say  it  in  a 
spirit  of  uncharitableness,  but  simply  in  selfnlefense  and  in 
answer  to  these  statements  presented  by  these  witnesses.  I 
say  now — whatever  will  be  the  result  and  issue  of  this  whole 
matter — if  the  life  of  that  child  is  spared,  it  will  be  my  vin- 
dication. I  know  it  is  not  my  child.  I  said  to  her  mother 
when  I  first  heard  of  it,  in  the  excitement  of  sudden  passion, 
I  told  her  she  lied  when  she  said  it.  I  know  it  is  not  my 
child.  As  soon  as  I  heard  it,  I  went  to  Mrs.  Chivers  and 
she  would  not  let  me  see  her  daughter.  She  said  Emma  was 
too  sick.  I  told  her  what  my  friends  had  told  me  that  Emma 
had  said,  that  I  had  sent  for  her  and  had  ruined  her,  and 
other  stories.  I  had  heard  there  were  two  or  three  stories. 
Mrs.  Chivers'  reply  was,  "none  but  some  ladies  know  these 
things,  and  they  took  a  solemn  oath  not  to  mention  it."  I 
said  to  Mrs.  Chivers,  "you  know  that  stone  (pointing  to  a 
large  one,)  can  be  the  &ther  of  her  child  as  soon  as  I  can." 
She  said  she  never  thought  anything  of  the  kind,  but  that 
Emma  was  not  in  her  right  mind ;  when  she  was  in  her  right 
mind,  she  would  let  me  know^  and  I  could  have  a  conversa- 
tion with  her.  She  said  in  the  meantime  her  daughter  could 
not  be  spoken  to  by  me  or  any  one  on  the  subject. 

In  r^ard  to  what  witnesses  said  about  my  absence — I  al- 
lude to  the  witness,  Mr.  Andrew  Collier:  On  the  16th  of 
January,  my  wife  received  a  letter  from  a  certain  J.  D.Gard- 
ner, of  Troy,  Alabama,  formerly  of  the  firm  of  Gardner, 
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Worthy  &  Worthy.  The  letter  ran  in  this  way:  "Dear 
Madam — I  recently  had  a  conversation  with  a  citizen  here,  in 
this  county,  Mr.  Collier,  who  fold  me  things  in  regard  to  the 
trial  of  your  husband,  M.  D.  Wood,  which  I  think  would  be 
invaluable  to  you  in  procuring  a  pardon  for  your  husband 
from  Governor  Smith.  Mr.  Collier  speaks  from  his  own 
knowledge  and  his  affidavit  would  be  positive  '^ 

These  were  the  words  in  the  letter.  Judge  Hillyer  read 
the  letter,  and  has  it.  Mr.  Lester  and  you  (Mr.  Candler) 
were  not  here.  I  gave  the  letter  to  Judge  Hillyer.  When 
it  was  received,  I,  my  wife  and  Judge  Hillyer  read  it.  We 
were  the  only  persons  that  knew  of  it.  T  wrote  to  this  Mr. 
Gardner  and,  after  some  time,  Judge  Hillyer  wrote  a  letter 
in  reply  to  him.  Mr.  Andrew  Collier  wrote,  under  cover 
of  a  letter  to  his  brother,  a  reply  to  Judge  Hillyer's  let- 
ter; that  letter  was  shown  to  me,  in  which  he  stated  what 
he  knew.  I  then  told  Mr.  Henry  Hillyer  to  go  and  see  about 
it,  as  the  witness  was  out  of  the  State,  and  his  interrogatories 
in  such  a  case  would  be  of  no  avail.  His  reply  to  me  was, 
*'you  had  better  go,''  and  after  conversing  on  the  subject,  I 
agreed  to  go  and  try  to  persuade  the  young  man  to  come  to 
this  State  and  give  his  testimony,  that  we  knew  was  in  the 
letter.  I  got  to  Troy  on  Friday  night ;  he  lived  nineteen  miles 
from  Troy.  I  hired  a  buggy  and  set  out  in  the  storm  and 
snow ;  it  sleeted  and  blew  a  hurricane,  blowing  down  trees  on 
the  route.  I  went  to  Mr.  Collier's  and  came  back  by  five 
o'clock  next  morning.  I  saw  him  not  more  than  one  and  a 
half  hours,  and  conversed  in  presence  of  the  man  who  had 
driven  me  in  the  buggy,  I  asked  what  he  knew,  and  if  he 
would  oonie  and  testify.  He  consented.  I  went  back  that 
night,  in  order  to  get  back  to  the  train  and  be  home  on  Sat- 
urday, 60  as  to  be  in  time  for  Court  here  on  Monday.  That 
is  all  I  know  about  that 

I  have  only  one  word  to  say  more,  it  is  this :  It  is  a  satis- 
faction to  me  to  know  there  is  not  a  single  member  of  my 
fiimily  believes  I  am  guilty.  (Judge  Hillyer :  "About  the 
ficene  at  Mrs.  Morgan's  ?  ")    That  I  have  already  spoken  of. 
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She  may  have  been  at  Mrs.  Morgan's  that  night,  I  don't  re- 
member. I  walked  with  her  from  that  neighborhood;  there 
was  no  agreement  or  understanding  to  meet  there.  (Any 
plan  ?)  No,  sir.  (Judge  Hillyer :  "  Was  Mr.  Ballinger  therey 
and  did  you  suggest  to  escort  Emma  home?  ")  No,  sir,  noth- 
ing of  the  kind. 

There  is  no  member  of  my  femily  believes  me  guilty.  My 
wife  said,  when  this  matter  came  oat,  "  Of  all  the  women  in 
this  State,  Emma  I.  Chivers  is  the  last  I  should  have  thought 
would  have  attracted  you,  Mr.  Wood."  She  had  no  jealous 
feelings  towards  or  in  regard  to  Emma  Chivei^  at  all ;  and  if 
she  could  testify,  could  prove  an  cUibi.  She  would  take  her 
oath  that,  from  circumstances  which  may  occur  in  any  family, 
when  I  slept  in  the  study  I  always  had  the  door  open ;  it  was 
never  shut ;  it  was  absolutely  impossible  for  any  one  to  come 
in  there  without  my  wife  knowing  it.  She  would  testify  in 
reference  to  the  room  above;  there  is  but  a  floor;  she  can 
hear  the  moving  of  a  chair,  or  any  conversation.  As  the  door 
from  that  room  opens  on  the  back  piazza,  from  there  on  to  the 
piazza  and  into  her  room  was  my  usual  way.  She  never  went 
to  sleep  till  I  came  down.  We  frequently  conversed  between 
the  two  rooms.  She  would  say,  "  You  must  come  down  now, 
for  I  want  to  go  to  sleep.''  I  would  shut  the  door  and  go  down. 
And  when  this  girl  says  I  was  with  hef,  my  wife  knows  I  was 
with  her.  I  say  I  never  had  carnal  knowledge  of  Emma  I. 
Chivers  in  my  life.  (Judge  Hillyer;  "The  prisoner  con- 
sents to  be  cross-examined.") 

No  cross-examination. 

STATE,  IN   REPLY. 

Charles  M.  Ramspeck,  re-introduced:  (State  whether, 
at  any  time,  you  ever  came  out  of  Mrs.  Chivers'  house  at 
daylight?)  That  is  positively  false;  I  never  did.  (Is  it  true 
that  you  were  in  the  habit  of  frequently  leaving  there  between 
midnight  and  daylight?)  Not  to  my  knowledge,  I  never  left 
at  that  time ;  I  have  staid  there  till  probably  twelve  o'clock ; 
I  never  knew  of  any  young  men  leaving  her  house  between 
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midnight  and  daylight ;  I  never  walked  down  the  railroad^ 
hugging  Miss  Emma  Chivers^  or  her  hugging  me. 

Harriet  H.  Chivers,  re-introduced:  (Who  made  Em- 
ma's dresses  in  1867  T)  I  have  always  made  them ;  her  dresses 
buttoned  behind  in  1867;  she  had  one  calico  dtess  in  1867; 
the  first  time  was  after  we  moved  to  Mr.  Wood's  house,  when 
her  dress  buttoned  in  front ;  I  think  that  was  in  the  summer 
of  1868 ;  I  lived  in  the  house  with  Mr.  Wood  from  August 
or  July,  and  lived  there  till  next  October.  (Did  you  quarrel 
with  him  ?)  No,  sir,  no  quarrel ;  there  was  something ;  he 
had,  at  one  time,  a  quarrel  with  Emma ;  what  was  said,  I  did 
not  hear ;  I  was  in  the  kitchen ;  that  is  the  only  time  that  I 
*  remember ;  that  was  in  regard  to  a  carpet  that  was  put  down 
on  the  floor ;  Mr.  Wood  never  told  me  to  take  Emnia  off  the 
place. 

Closed  for  State. 

]!>EFEN8£  IN   REBUTTAL. 

W.  D.  KiRKPATRiCK,  re-introduced :  (Do  you  know  what 
kind  of  a  dress  Emma  I.  Chivers  wore  at  school  in  1866  and 
1867  ?)  I  think  she  wore  a  dress  open  in  front — most  of  the 
large  girls  did ;  she  was  considered  one  of  the  large  girls ;  I 
think  I  know,  of  my  own  knowledge,  that  it  opened  in  front. 

Croaa-examined :  I  never  had  my  hand  in  it ;  I  never  kissed 
or  hugged  her ;  I  knew  most  of  the  larger  girls ;  I  did  not 
notice  her  dress  more  than  others ;  I  looked  at  that  part  of 
their  dresses ;  I  frequently  look  at  a  ^woman's  breast ;  I  am 
certain  of  it  that  hers  opened  in  front. 

The  Court  charged  the  jury  as  follows: 

"  Gentlemen  op  the  Jury  :  The  defendant  is  charged 
with  the  seduction  of  Emma  I.  Chivers.  He  begins  the  trial 
with  the  presumption  of  innocence  in  his  &vor.  The  law 
presumes  that  every  man  is  innocent  until  the  contrary  is 
shown.  The  State  makes  the  charge,  and  the  proof  in  the 
case  must  support  it.     It  must  appear  beyond  a  reasonable 
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doubt  that  the  defendant  is  guilty.  The  extent  to  which  your 
minds  must  be  convinced  is  a  matter  to  which  your  atteDtion 
will  naturally  be  directed.  Absolute  certainty  cannot  be  at- 
tained by  the  testimony  of  witnesses  in  Court;  it  is  possible 
that  any,  that  all  human  testimony  may  be  wrong  or  untme. 
The  possibility  of  error  is  inherent  in  the  very  nature  of  it. 
Hence  it  is,  that  a  &ct  is  not  required  to  be  established  to  an 
absolute  certainty.  A  reasonable  and  moral  certainty  is  what 
the  law  requires.  To  authorize  a  verdict  of  guilty^  you  must 
have  a  certain  degree  of  mental  assurance  or  (jonviction.  The 
inquiry  is,  whether  the  guilt  of  the  defendant  is  established 
to  a  moral  and  reasonable  certainty?  Before  you  act  in  mat- 
ters of  the  highest  concern  to  yourselves,  your  minds  are  con-, 
vinced  to  a  certain  degree  of  the  propriety  of  your  action. 
That  is  the  degree  of  mental  conviction  that  is  required  in 
this  case.  You,  carefully  and  impartially,  examine  the  testi- 
mony for  the  sole  purpose  of  ascertaining  the  truth.  After 
such  an  examination  of  the  testimony,  is  the  mind  unsettled, 
wavering,  unsatisfied  ?  If  it  is,  that  is  the  reasonable  doubt 
of  the  law,  and  produces  an  acquittal.  This  doubt  must  be 
a  reasonable  one,  such  as  rests  upon  the  mind  of  an  impartial 
juror  who  is  searching  for  the  truth.  It  must  grow  out  of 
the  testimony,  or  spring  from  the  want  of  testimony.  You 
cannot  imagine  that  this  or  that  may  or  may  not  be  so,  create 
a  doubt  and  then  act  upon  it.  It  must  be  a  reasonable  doubt, 
honestly  and  fairly  entertained  by  an  honest  and  fair-minded 
man  who  seeks  only  the  truth.  If  such  a  doubt  exists,  you 
should  acquit;  if  it  does  not  exist,  it  would  be  your  duty  to 
convict. 

^' The  defendant  is  allowed  to  make  such  statement,  not 
under  oath,  as  he  may  deem  proper  in  his  defense.  It  is  to 
have  such  weight  as  you  may  deem  proper  to  give  it. 

''It  is  alleged  in  the  indictment,  that  the  defendiait  by  per* 
suasion  and  promises  of  marriage,  and  by  certain  fhlse  and 
fraudulent  means  therein  set  forth,  did  seduce  Emma  I.  Chiv* 
ers,  a  virtuous  unmarried  female  and  induce  her  to  yield  to 
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his  lustfiil  embraces,  and  allow  him  to  have  carnal  knowledge 
of  her. 

"It  must  appear  from  the  testimony,  that  she  was,  at  the 
date  of  the  allied  seduction,  a  virtuous  unmarried  female. 
The  test  is  to  be  applied  to  her  at  that  date,  and  not  at  a  sub- 
sequent period.  The  presumption  of  the  law  is,  that  she  was 
virtuous,  and  that  presumption  remains  until  removed  by  the 
proof.  She  must  have  had  personal  chastity.  If  she,  at 
that  time,  had  never  had  unlawful  sexual  intercourse  with 
man ;  if  no  man  had  then  carnally  known  her,  she  was  a 
virtuous  female  within  the  meaning  of  this  law.  If  man  had 
then  carnally  known  her,  had  had  unlawful  sexual  intercourse 
with  her,  she  was  not  a  virtuous  female  within  the  meaning 
of  this  law. 

*'If  it  appears  that  she  was  a  virtuous  unmarried  female, 
it  must  further  appear  that  the  defendant  seduced  her;  that  he 
led  her  aside  from  the  path  of  virtue;  that  he  induced  her  to 
part  with  her  virtue,  and  to  allow  him  to  have  carnal  knowl- 
edge of  her,  by  the  persuasion  and  promise  of  marriage,  or  by 
the  other  alleged  false  and  fraudulent  means  that  are  set  out  in 
the  indictment.  Did  he  use  the  persuasion  and  make  the 
promise  to  marry  her,  as  is  alleged  in  the  indictment,  for  the 
purpose  of  deceiving  her  and  of  inducing  her  to  allow  him  to 
have  carnal  knowledge  of  her,  and  did  the  persuasion  and 
promise  of  marriage,  when  so  used,  mislead  and  deceive  her, 
and  induce  her  to  yield  to  his  lustful  embraces  and  allow  him 
to  have  carnal  knowledge  of  her.  If  so,  he  would  be  guilty ; 
if  otherwise,  he  would  not  be. 

"Did  he  use  or  employ  any  of  the  means  set  out  in  the  in- 
dictment? If  he  did,  were  they  or  any  of  them,  in  the  man- 
ner that  he  used  them,  false?  Did  he  employ  them  for  the 
purpose  of  deceiving  her,  and  of  inducing  her  to  yield  to  his 
lustful  embraces,  and  allow  him  to  have  carnal  knowledge  of 
her,  and  did  they,  or  any  of  them,  when  so  used,  mislead  and 
deceive  her,  and  induce  her  to  allow  him  to  have  carnal  knowl- 
edge of  her?  If  so,  he  would  be  guilty;  otherwise,  he  would 
not  be.     It  matters  not  whether  the  persuasion  and  promise 
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of  marriage,  or  the  other  &lse  and  fraudulent  means  were 
used  at  the  precise  time  the  carnal  knowledge  was  had.  In 
this  respect,  it  matters  not  when  they  were  used,  if  they  in- 
duced her  to  yield  to  his  lustful  embraces  and  allow  him  to 
have  the  carnal  knowledge.  The  carnal  knowledge  must  have 
been  the  result  of  the  use  of  the  persuasion  and  promise  of 
marriage,  or  the  other  false  and  fraudulent  means.  If  tibe 
female  was  induced  to  yield  to  his  lustful  embraces,  and  al- 
lowed him  to  have  carnal  knowledge  of  her  in  consequence 
of  her  own  lustfiil  desire;  if  she  was  not  misled  or  deceived, 
and  induced  to  yield  and  allow  it,  in  the  manner  slated,  but 
did  yield  to  him  and  allow  the  intercourse  for  some  other  rea- 
son, or  from  some  other  cause,  he  would  not  be  guilty  of  se- 
duction. 

/'The  object  of  the  testimony  is  to  enlighten  your  minds  in 
reference  to  the  issue  formed.  You  are  the  judges  of  the  testi- 
mony— ^you  pass  upon  its  credibility.  As  a  rule,  every  wit- 
ness is  to  be  believed  until  impeached  according  to  some  of 
the  modes  known  to  the  law.  You  will  take  each  witness, 
just  as  he  or  she  may  be  presented  to  you  by  the  case,  and  de- 
termine what  degree  of  credit  his  or  her  testimony  is  en- 
titled to  here.  In  judging  of  the  credibility  of  the  witnesses, 
you  will  look  to  the  manner  of  the  witness  in  testifying — the 
inherent  probability  or  improbability  of  the  testimony  given. 
A  witness  may  be  impeached  by  proof  of  contradictory  state- 
ments. When  that  is  done,  it  is  a  question  for  the  jury  to 
determine,  in  view  of  all  the  testimony,  how  far  the  witness 
is  to  be  believed.  If  a  witness,  from  inadvertence,  or  acci- 
dent, or  &ilure  of  memory,  makes  a  false  statement,  the  jury 
are  to  determine  how  fkr  such  statement  affects  his  or  her 
credit,  and  to  what  extent  he  or  she  is  to  be  believed.  If  a 
witness,  willfully,  knowingly  and  corruptly,  swears  falsely — 
that  is,  of  wicked  purpose,  knowingly  swears  fiilsely,  intend- 
ing to  do  so,  such  witness  is  not  to  be  believed,  and  the  mat- 
ters stated  by  such  witness  are  not  to  be  taken  as  true,  unless 
they  are  established  by  other  testimony.  The  relation  that 
the  witnesses  t^ear  to  the  case,  their  feeling,  and  all  the  testi- 
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mony  in  the  case,  are  to  be  looked  to  in  passing  apon  their 
credibility.  The  testimony  is  to  be  reconciled,  if  it  can  be 
done,  but  if  it  is  irreconcilable,  then  you  must  determine 
whom  you  will  believe.  These  rules  apply  to  all  the  wit- 
nesses, to  those  of  the  State  and  to  those  of  the  defendant ;  to 
those  who  are  introduced  to  prove  contradictory  statements,  as 
well  as  to  those  who  are  said  to  have  made  the  statements. 

"A  juror  can  look  <^nly  to  the  law  and  the  testimony  for 
his  verdict.  He  cannot  appeal  to,  or  consult,  his  own  private 
knowledge  of  either,  or  of  both  of  the  parties,  or  of  any  fiict. 
He  can  consider  no  evidence  or  fact  but  that  which  he  hears 
from  the  witnesses  in  open  Court;  upon  that  his  verdict  must 
be  based.  Look  to  the  testimony  I  Accept  these  parties  and 
the  witnesses  as  they  are  made  to  appear  by  the  testimony. 
Try — ^test  them  all  by  that,  keeping  constantly  in  view  the 
great  controlling  object  of  your  inquiry,  which  is  an  earnest, 
honest,  impartial  effort  to  learn  the  truth.  It  matters  not  to 
you  what  may  be  the  consequences  of  your  verdict — ^for  the 
ooDsequences,  you  are  not  responsible.  It  is  your  duty  to 
make  a  true  verdict,  and  there  your  duty  and  your  responsi- 
bility end.  The  trial  has  been  a  long  one,  and  you  have  been 
greatly  taxed.  All  of  you  have  served  at  personal  inconve- 
nience, and  some  of  you  have  served  under  the  most  trying 
circumstances.  But  a  public  necessity  existed,  and  you  have 
cheerfully  made  the  sacrifice.  Preserve  your  patience  and 
impartiality  unto  the  end.  Nerve  yourselves  for  a  faithful 
discharge  of  your  duty.  Dispassionately  consider  the  case, 
and  as  you  may  find,  so  write  your  verdict." 

The  jury  returned  a  verdict  of  guilty;  whereupon  the  de- 
fendant moved  in  arrest  of  judgment  on  the  ground  ''that  tlie 
indictment  did  not  contain  any  sufficient  allegation  of  crime 
against  the  defendant,  to  authorize  judgment  or  sentence 
against  him  thereon."  The  motion  was  overruled^  and  the 
defendant  excepted. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds : 
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Ist.  Because  the  Court  erred  in  sustaining  the  demurrer  to 
the  special  plea  in  bar  of  said  indictment. 

2d.  Because  the  Court  erred  in  admitting  evidence  over  the 
objection  of  defendant's  counsel,  going  to  show  that  the  de- 
fendant had  used  means  to  keep  young  men  from  visiting  and 
associating  with  Emma  I.  Chivers,  and  to  induce  her  to  avoid 
the  company  and  association  of  young  men;  and  that  her 
mother  agreed  to  the  employment  of  such  means,  and  to  place 
the  said  Emma  I.  Chivers  and  her  education  entirely  under 
the  defendant's  charge  and  control;  and  that  the  defendant 
told  the  said  Emma  I.  Chivers  that  she  was  his  favorite  pupil 
and  he  wished  her  to  tmst  him  wholly,  and  that  as  she  had 
no  one  to  depend  on,  he  wanted  to  keep  her  from  annoyance ; 
and  that  he  had  a  particular  secret  to  tell  her,  but  could  not  do 
so  unless  they  became  more  intimate  than  they  then  were;  and 
that  the  defendant  and  the  said  Emma  I.  kept  up  a  corres- 
pondence by  letters;  and  that  the  defendant  gave  her  a  ring 
as  a  pledge  of  his  promise  to  marry ;  and  that  he  brought 
about  her  removal  to  his  own  house,  and  continued  intercourse 
and  sexual  connection  with  her  for  more  than  two  years  after 
the  loss  of  her  virtue ;  and  that  she  gave  birth  to  a  child  of 
which  the  defendant  was  the  father;  and  that  she  yielded  to  the 
defendant  because  he  was  her  pastor,  and  was  her  superior,  and 
because  she  thought  he  knew  better  than  she  what  was  right 
and  what  was  wrong,  and  that  she  thought  he  was  so  noble 
and  pure,  and  that  she  had  perfect  confidence  in  him,  and  she 
thought  everything  he  said  was  right. 

3d.  Because  the  Court  erred  in  admitting  evidence  over  the 
objection  of  counsel  for  defendant,  tending  to  show  means 
used  and  persuasions  employed  by  defendant  to  seduce  the 
said  Emma  I.  Chivers,  which  were  not  specified  in  the  in- 
dictment, and  which  also  went  to  show  means  used  aft;er  the 
alleged  seduction. 

4th.  Because  the  Court  erred  in  the  following  charge  to  the 
jury:  "The  presumption  of  law  is,  that  she  (Emma  I.  Chiv- 
ers, the  female  allied  to  have  been  seduced)  was  virtuous, 
and  that  presumption  remains  until  removed  by  the  proo£ 
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She  must  have  bad  personal  chastity.  If  she^  at  the  time  of 
the  allied  seduction^  had  never  had  unlawful  sexual  inter- 
course with  man,  if  no  man  had  then  carnally  known  her, 
had  had  sexual  intercourse  with  her,  she  was  a  virtuous 
female  within  the  meaning  of  this  law,'' 

''  Did  he  (the  defendant)  use  the  persuasion  and  make  the 
promise  to  marry  her  (Emma  I.  Chivers)  as  is  alleged  in  the 
indictment,  for  the  purpose  of  deceiving  her,  and  of  inducing 
her  to  allow  him  to  have  carnal  knowledge  of  her,  and  did  the 
persuasion  and  promise  of  marriage,  when  so  used,  mislead 
and  deceive  her,  and  induce  her  to  yield  to  his  lustful  em- 
braces, and  allow  him  to  have  carnal  knowledge  of  her?  If 
so,  he  would  he  guilty;  if  otherwise,  he  would  not  be," 

'^Did  be  employ  or  use  any  of  the  means  set  out  in  the 
indictment?  If  he  did,  were  they,  or  any  of  them,  in  the  man- 
ner that  he  used  them,  &lse?  Did  ^he  employ  them  for  the 
purpose  of  deceiving  her,  and  of  inducing  her  to  yield  to 
his  lustfiil  embi:aces,  and  to  allow  him  to  have  carnal  knowl- 
edge of  her,  and  did  they,  or  any  of  them,  when  so  used, 
mislead  and  deceive  her  and  induce  her  to  allow  him  to  have 
carnal  knowledge  of  her?  If  so,  he  would  be  guilty,  other- 
wise, he  would  not  be." 

5th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
the  eleven  following  written  requests : 

1.  ''A  man  may  have  unlawful  carnal  knowledge  of  a 
woman,  and  not  be  guilty  of  the  crime  of  seduction.  There 
is  a  wide  distinction  between  the  crime  of  adultery  and  forni- 
cation, and  the  crime  of  seduction.  Under  the  laws  of  this 
State,  the  offense  of  seduction  can  only  be  committed  by  per- 
suasion and  promises  of  marriage,  or  by  some  false  and  fraud- 
ulent means  other  than  persuasion  and  promises  of  marriage." 

2.  '' Before  you  can  convict  the  defendant  of  the  charge  in 
this  bill  of  indictment,  you  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  before  and  at  the  time 
of  the  alleged  seduction,  Emma  I.  Chivers  was  an  unmarried 
female,  and  that  she  was  virtuous,  that  is  to  say,  that  she  was 
cliaste,  pure,  unpolluted  and  uncorrupted,  and  that  Myron  D. 
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Woody  finding  her  thus  virtuous,  did,  by  persuasion  and  prom- 
ises  of  marriage,  or  by  somQ  other  fiilseand  fraudulent  means, 
seduce  her,  and  induce  her  to  yield  to  his  lustful  embraces, 
and  allow  him  to  have  carnal  knowledge  of  her/' 

3.  "If  you  are  satisfied  from  the  evidence,  that  at  the  time 
of  the  alleged  seduction,  Myron  D.  Wood  was  a  married  man, 
living  and  cohabiting  with  a  lawful  wife,  and  that  Emma  I. 
Chivers  knew  that  fact,  and  knew  that  Wood  could  not  law- 
fully marry  her,  and  could  not  make  to  her  a  valid  or  lawful 
promise  of  marriage,  then  you  could  not  find  him  guilty  of 
seducing  Emma  I.  Chivers,  by  persuasion  and  promises  of 
marriage,  because  a  married  man  who  is  living  and  cohabiting 
with  a  lawful  wife,  and  that  fiict  is  known  to  the  woman  who 
is  alleged  to  have  been  seduced,  cannot,  in  law,  be  guilty  of 
seducing  her  by  persuasion  and  promises  of  marriage/' 

4.  "  Before  yon  can  find  the  defendant  guilty  of  seducing 
Emma  I.  Chivers,  by  false  and  fraudulent  means,  the  evi- 
dence must  satisfy  you,  beyond  a  reasonable  doubt,  that  he 
told  her  some  fitlsehood,  something  that  was  not  true,  and  the 
evidence  must  further  satisfy  your  minds  that  what  he  said 
was  not  only  fiilse,  but  fraudulent,  and  that  she  was  deceived 
by  it,  and  thai  she'was  induced  by  it  to  allow  the  defendant 
to  have  carnal  knowledge  of  her;  because,  if  what  Wood  said 
was  false,  and  Emma  I.  Chivers  knew  it  was  false,  and  was 
not  deceived  by  it,  and  did  not  act  upon  it,  he  would  not  be 
guilty  of  seduction,  under  the  laws  of  this  State/' 

5.  "  If  you  believe  from  the  evidence  that  Wood  told  Miss 
Chivers  that  he  would  marry  her  when  his  wife  should  die, 
and  that  his  wife  could  not  live  long,  and  was  in  bad  health, 
such  a  promise  is  contrary  to  public  policy  and  social  morality, 
and  would  not  support  an  indictment  for  seduction,  and  is  not 
one  of  the  false  and  fraudulent  means,  of  which  the  law 
speaks,  in  defining  the  crime  of  seduction/' 

6.  "  If  you  believe  firom  the  evidence  that  Wood  told  Miss 
Chivere  that  it  was  not  wrong  for  her  to  yield  herself  to  him, 
when  she  knew  that  it  was  wrong,  and  that  it  was  contrary  to 
the  Bible,  and  contrary  to  morality  and  virtue,  then  she  was 
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not  deceived  or  defrauded  by  that  assertion.  And  if  you  be- 
lieve that  Wood  told  her  that  he  would  not  harm  her,  when 
she  knew  that  what  he  was  endeavoring  to  do  would  ruin  her 
morally  and  socially,  then  she  was  not  deceived  or  defrauded 
by  that  assertion.  And  if  you  believe  that  Wood  told  her 
that  l^is  passion  for  her  was  pure  and  holy,  )vhen  she  knew  it 
was  lustful,  and  that  he  was  seeking  to  gratify  it  by  sexual  in- 
tercourse, then  she  was  not  deceived  or  defrauded  by  that  as- 
sertion.'* 

7.  "Testimony  to  warrant  a  conviction  in  a  criminal  case, 
should  come  from  the  lips  of  a  credible  and  truthful  witness, 
and  hence  the  law  declares  that  if  a  witness  swear  willfully 
&lse  upon  any  one  material  point,  the  jury  are  at  liberty  to  dis- 
regard her  testimony  altogether,  unless  corroborated  by  circum- 
stances, or  by  unimpeachable  evidence.*' 

8.  "Where  the  only  witness  to  a  transaction  testifies  falsely 
to  a  leading  fact,  respecting  which  there  could  be  no  mistake 
or  misapprehension,  her  credit  will  not  be  restored  so  as  au- 
thorize a  conviction  upon  her  testimony  alone,  although  she 
may  be  corroborated  as  to  immaterial  matters  by  other  wit- 
nesses or  circumstances.'* 

9.  "If  a  witness  swears  willfully  and  knowingly  false,  even 
to  a  collateral  fiict,  her  testimony  ought  to  be  rejected  entirely, . 
unless  it  be  so  corroborated  by  circumstances,  or  other  unim- 
peachable evidence,  as  to  be  irresistible." 

10.  "One  reason  for  disbelieving  a  witness  is  the  improba- 
bility or  impossibility  of  her  story ;  another  reason  for  dis- 
crediting her  is  the  fact  that  in  her  own  testimony,  she  dis- 
closes acts  done  by  her,  and  habits  of  life  pursued  by  her, 
which  exhibit  moral  turpitude  in  herself." 

11.  "The  credit  of  a  female  witness  may  be  impeached  by 
proof  that  she  is  a  common  prostitute." 

6th.  Because  the  verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence. 

The  motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant excepted  upon  each  of  the  aforesaid  grounds. 
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Hill  &  Candler  ;  Georgb  N.  Lester^  for  plaintiff  in 
error. 

1st.  The  presiding  Judge  erred  in  overmling  the  special 
plea  in  bar  of  the  indictment^  because,  in  this  State,  a  man 
who  is  known  to  the  female  alleged  to  be  seduced,  to  be  a 
married  man,  living  and  cohabiting  with  a  lawful  wife,  oao- 
not  be  guilty  of  the  crime  of  seduction:  See  Code  of  Geor- 
gia, section  4305,  which  is  the  same  section  that  defines  the 
crime,  and  provides  that  "the  prosecution  may  be  stopped  at 
any  time  by  the  marriage  of  the  parties,  or  a  bona  fide  and  con- 
tinuing offer  to  marry  on  the  part  of  the  seducer:"  See,  alao, 
Mann  t;^.  The  State,  34  Georgia  Reports,  1 ;  The  People  w, 
Alger,  1  Parker's  Criminal  Reports,  333. 

2d.  The  presiding  Judge  erred  in  overruling  the  motion  in 
arrest  of  judgment  as  alleged. 

3d.  The  presiding  Judge  erred  in  admitting  the  evideooe 
specified  in  the  second,  third  and  fourth  grounds  of  the  mo- 
tion for  a  new  trial  made  by  the  defendant  in  this  case,  be- 
cause said  testimony  was  illegal,  irrelevant,  outside  of  the 
case  made  in  the  indictment,  and  established  a  state  of  fiicts 
of  which  the  defendant  was  not  put  upon  notice,  and  which 
he,  therefore,  could  not  and  did  not  come  prepared  to  meet  on 
the  trial ;  and  because  the  admission  of  said  testimony  violar 
ted  the  old  and  familiar  principle  of  law,  that  the  all^ationa 
and  proof  must  agree.  This  testimony  being  illegal,  its  ad- 
mission is  good  ground  for  a  new  trial:  See  Code  of  Georgia, 
section,  3663. 

4th.  The  presiding  Judge  erred  in  charging  the  jury,  "that 
the  presumption  of  law  was,  that  the  female  alleged  to  have 
been  seduced  was  virtuous,  and  that  that  presumption  re- 
mained until  removed  by  the  proof:"  See  1  Bishop  on  Crim- 
inal Procedure,  section  1061;  West  w.  The  State,  1  Wiscon- 
sin Reports,  209. 

5th.  The  presiding  Judge  erred  in  charging  the  jury,  "that 
if,  at  the  time  of  the  allied  seduction,  the  female  allied  to 
have  been  seduced  had  never  had  unlawfiil  sexual  intercourse 


ATLANTA,  JANUARY  TERM,  1873.        281 

Wood  Of.  The  State  of  Georgia. 

with  man,  and  if  no  man  had  then  carnally  known  her,  she 
was  a  virtuous  female  within  the  meaning  of  the  law :"  See 
Zell's  Encyclopedia,  which  defines  the  word  '^virtuous"  to  be, 
^^ chaste,  pure,  unpolluted,  as  a  virtuous  woman;''  Webster's 
Dictionary,  which  defines  the  word  '^virtuous"  to  be,  '^  chaste, 
pure;"  Andre  va.  The  State,  5  Iowa  Reports,  389;  Bock  ve* 
The  State,  5  Iowa  Reports,  430;  The  People  vs.  McArdee, 
6  Parker's  Criminal  Reports,  180;  Kenzon  vs.  The  People, 
26  New  York  Reports,  203;  2  Bishop's  Criminal  Law,  sec- 
tion 1019. 

6th.  The  presiding  Judge  erred  in  charging  the  jury,  'Hhat 
if  the  de&ndant  used  the  persuasion  and  made  the  promise  to 
marry,  as  alleged  in  the  indictment,  for  the  purpose  of  de- 
ceiving the  female  alleged  to  have  been  seduced,  and  of  in- 
ducing her  to  allow  him  to  have  carnal  knowledge  of  her, 
and  the  persuasion  and  promise  of  marriage,  when  so  used 
*  did  mislead  and  deceive  her,  and  induce  her  to  yield  to  his 
lustfiil  embraces  and  allow  him  to  have  carnal  knowledge  of 
her,  the  defendant  was  guilty." 

7th.  The  presiding  Judge  erred  in  charging  the  jury,  '^that 
.  if  the  defendant  used  or  employed  any  of  the  means  set  out 
in  the  indictment,  and  any  of  them,  in  the  manner  that  he 
used  them,  were  false,  and  he  employed  them  for  the  purpose 
of  deceiving  Miss  Chivers,  and  of  inducing  her  to  yield  to 
his  Iqstfiil  embraces,  and  to  allow  him  to  have  carnal  knowl- 
edge of  her,  and  such  means,  when  so  used,  had  that  effect, 
the  defendant  was  guilty."  An  analysis  of  the  indictment 
will  demonstrate  the  impropriety  of  this  charge.  If  erro- 
neous and  hurtful  to  the  defendant,  a  new  trial  ought  to  be 
granted:  See  Code  of  Georgia,  section  3664. 

8th.  The  presiding  Judge  erred  in  refusing  to  charge  the 
jury  as  requested,  which  requests  are  all  copied  in  the  bill  of 
exceptions.  If  the  charges  requested  were  pertinent  and  le- 
gal, the  refusal  to  give  them  ia  a  good  ground  for  a  new  trial : 
See  Code  of  Qeoii^ia,  section  3664.  The  first  request  ought 
to  have  been  given,  because  it  embodies  both  truth  and  law, 
and  was  directly  pertinent  to  the  issue  of  the  case.  So  of  the 
Vol.  xltuz.  19. 
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second,  third,  fourth,  fifth  and  sixth  requests.  The  defend- 
ant rested  his  defense  upon  the  idea,  first,  that  he  never  had 
any  sexual  intercourse  with  Miss  Chivers  at  all,  and,  second, 
that  if  the  jury  should  think  otherwise,  such  intercourse,  un- 
der the  proof,  did  not  amount  to  seduction,  but  was  adnlteiy 
and  fornication  only.  Hence,  it  was  the  defendant's  right  to 
have  the  law  as  to  seduction,  and  as  to  adultery  and  fomica* 
lion,  and  the  difference  between  the  two  clearly  defined,  so 
that  the  jury  might  judge  firom  the  evidence  as  applied  to  the 
law,  of  which  crime,  if  either,  he  was  guilty:  See  1'2  Georgia 
Reports,  142,  head-note  6 ;  15  Ibid.,  189,  head-^otes  2,  3, 4; 
17  Ibid.,  444;  17  Ibid.,  497,  head-note  13;  21  Ihid.,  310;  24 
Ibid.,  605,  head-note  6 ;  29  Ibid.,  694,  head-note  1 ;  30  Ibid., 
133 ;  32  Ibid.,  618 ;  38  Ibid.,  252 ;  44  Ibid.,  128,  head-note«; 
Ibid.,  173,  head-note  6. 

The  seventh  request  should  have  been  given,  because  the 
proof  justified  it;  it  contained  sound  law,  and  was  pertinent' 
to  the  issues  of  the  case:  See  13  Georgia  Reports,  608^  head- 
note  4. 

The  eighth  request  should  have  been  given:  See  23  Geor- 
gia Reports,  297, 

The  ninth  request  should  have  been  given:  See  23  Georgia 
Reports,  676,  head-note  3. 

The  tenth  and  eleventh  requests  should  have  been  given: 
See  29  Georgia  Reports,  266,  head-note  1 ;  30  Ibid.,  888, 
head-note  2. 

John  T.  Glenn,  Solicitor  General ;  Peeples  &  Howell  ; 
George  T.  Fry,  for  the  State.   ,     ^ 

McCay,  Judge. 

By  the  laws  of  this  State,  seduction  is  treated  as  a  most 
heinous  crime,  and  is  punished  with  the  very  longest  period  of 
penal  servitude  known  to  the  Code,  except  that  of  perpetual 
imprisonment.  If  the  crime  be  in  &ct  committed,  this  is  a 
most  just  and  salutary  law,  since  it  is  hardly  possible  to  con- 
ceive of  a  more  base  and  dastardly  deed.    It  is  a  grievous 
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wrong,  done  by  a  selfish,  heartless  villain,  against  a  helpless 
and  innocent  victim,  and  it  is  most  justly  denounced  by  all 
good  people  as  a  fiendish  offense  against  God  and  against  so- 
ciety. The  man  who  is  guilty  of  it  has  betrayed  and  ruined 
a  woman;  has,  by  artAil  and  fraudulent  practices,  seduced  her 
finom  the  paths  of  virtue,  inspired  her  with  lustful  desires,  and, 
finally,  led  her,  perhaps,  at  last,  a  willing  victim  to  crime. 
It  is  this  deliberate,  fraudulent,  artful  leading  into  crime  of  a 
trusting,  pure-minded  girl,  from  chaste  thoughts  and  pure  de- 
sires, that  gives  such  moral  turpitude  to  the  offense.  Of  the 
actual  fornication  both  are  guilty — guilty  even  under  human 
laws — and  both  are  subject  to  the  same  penalty.  It  is  the 
seduction  of  the  woman  by  the  man  that  forms  the  gist  of^ 
gives' the  n%me  to,  and  makes  the  heinousness  of  this  ofiense. 
Neither  the  language  nor  the  spirit  of  the  statute  makes  the 
crime  to  consist  solely  of  procuring,  by  fraudulent  means  or 
otherwise,  a  woman  hitherto  undebauched  to  allow  of  illegal 
sexual  intercourse  with  her.  The  means  used  must  be  fraud- 
ulent and  deceitful,  and  must  ^^  seduce  a  virtuous  unmarried  fe- 
male— induce  her  to  submit  to  the  lustful  embraces  of  the  seducer, 
And  allow  him  to  have  sexual  intercourse  with  her."  All  the 
language,  and  all  the  sentences  and  clauses  have  a  meaning. 
The  woman  must  be  seduced — led  away  from  virtue — induced 
to  permit  lustful  embraces,  and,  finally,  to  commit  the  crime 
of  fornication.  And  this  is  the  invariable  history  of  cases  of 
seduction.  The  seducer  first  gets  the  confidence  of  his  victim 
by  a  promise  of  marriage,  or  by  some  other  fraudulent  means; 
he  next  seduces  her  away  from  modest  and  pure  and  chaste 
thoughts;  then  follows  lustful  toyingsand  lascivious  embraces, 
until  the  poor  girl,  her  confidence  betrayed,  her  chaste  thoughts 
turned  into  lustful  desires,  allows  and  consents  to  crime.  The 
woman  who,  in  consideration  of  a  promise  of  marriage,  con- 
sents to  fornication  with  the  promisor,  is  not  seduced.  She 
sells  herself  just  as  completely  as  if  she  had  given  the  same 
consent  in  consideration  of  a  promise  of  money..  The  whole 
purport  of  the  statute,  its  fundamental,  essential  idea,  is,  that 
the  seducer  has,  by  his  arts,  first  defiled  the  heart,  and  made 
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lust  and  desire  to  dwell  where  he  found  chastity  and  purity, 
and  having  thus  disarmed  his  victim,  procured  an  easy  sur- 
render. He  must  "  seduce  a  viiSbuous  unmarried  female,  and 
induce  her  to  submit  to  his  lustful  embraces  and  allow  him 
to  have  sexual  intercourse  with  her." 

An  indictment  would  not  be  a  good  one  under  this  law,  if 
it  simply  charged  that  the  defendant  had,  by  persuasion  and 
promise  of  marriage,  procured  a  virtuous  unmarried  woman 
to  allow  him  to  have  illegal  sexual  intercourse  with  her.  The 
words  and  the  sense  of  the  statute  require  it  to  be  stated  that  the 
woman  has  been  '^  seduced  and  induced  to  submit  to  the  lust- 
ful embraces  of  the  seducer,  and  allow  him  to  have  carnal 
connection  with  her."  Each  of  these  phrases  is  something 
more  than  mere  tautology  and  useless  verbiage,  and  is  to  be 
treated  as  having  a  meaning,  and  they  are  all  significant  of 
the  legislative  will. 

I  have  been  thus  particular  in  expressing  my  understand- 
ing of  wliat  it  is  that  makes  the  crime  of  seduction,  because  it 
almost  necessarily  follows  that  if  this  be  the  meaning  of  the 
statute,  the  defendant  is  entitled  to  a  new  trial. 

The  indictment  upon  which  the  trial  was  had  contains 
three  counts.  1st.  One  charging  the  seduction  by  persuasion 
and  promises  of  marriage.  2d.  One  charging  the  seduction 
by  fiilse  and  fraudulent  means.  3d.  One  charging  it  by  p6i> 
suasion  and  promises  of  marriage,  and  by  &lse  and  fraudulent 
means  The  second  and  third  counts,  whilst  they  charge  the 
seduction  by  false  and  fraudulent  means  both  set  forth,  as  a 
part  of  the  false  and  fraudulent  means,  the  persuasion  and 
promise  of  marriage,  relied  on  and  set  forth  in  the  first  count 
The  promise  of  marris^e  set  forth  is  to  this  efiect:  That  he 
(the  defendant)  would  marry  the  said  Emma  I.  Chivers,  so  soon 
as  his  wife  should  die,  he  at  the  same  time,  saying  that  his  wi& 
was  in  bad  health  and  would  die  in  less  than  two  years.  To 
the  whole  indictment,  as  well  as  to  each  count  of  it,  the  de^ 
fendant  pleaded  a  special  plea  in  bar,  as  well  as  not  guilty. 
This  special  plea  was  to  the  effect  that  at  the  time  the  said 
crime  was  charged  to  have  been  committed,  as  well  as  for 
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severa?  yean  previous  thereto,  the  defendant  was  a  married 
man,  living  daily  with  his  wife  and  children,  and  that  this  was 
well  known  to  Miss  Chivers,  who  was  a  sensible  and  well 
educated  woman. 

To  this  plea  there  was  a  demurrer,  and  the  demurrer  was 
sustained  by  the  Court  and  the  plea  stricken. 

So  fiur  as  this  was  a  plea  in  bar  to  the  whole  indictment,  we 
ihink  the  Court  was  right.  The  issue  presented  by  the  plea 
assumed  the  law  to.  be  that  a  married  man,  known  by  the  wo- 
man seduced  to  be  such,  cannot,  under  any  circumstances^ 
whether  by  promise  of  marriage  or  otherwise,  be  guilty  of  the 
crime  of  seduction. 

We  are  not  prepared  to  admit  this  to  be  the  law.  The 
woids  of  this  section  of  the  Code  are:  "Any  person,  who,  by 
persuasion  and  promise  of  marriage,  or  by  other  false  and 
fraudulent  means,  shall  seduce  a  virtuous  unmarried  female,'' 
etc.  There  is  also  a  provision  that  the  defendant  may  con- 
done the  offense  by  marrying  the  woman  seduced,  or  by  a 
bona  fide,  continuing  offer  to  marry. 

It  is  contended  that  as  the  female  seduced  must  be  unmar- 
ried, and  as  there  is  a  provision  for  condonation  by  marriage 
or  by  an  ofifer  of  marriage,  it  was  intended  that  a  married  man 
could  not  be  guilty  of  the  o^nse.  But  we  can  see  various 
reasons  why  this  is  not  a  fair  construction  of  the  law.  A  mar- 
ried woman  is  better  skilled  against  the  arts  of  the  seducer 
than  the  ingenuous,  simple-minded  girl,  and  she  cannot  so 
surely  be  treated  as  the  victim  of  a  villain.  Besides,  the 
words  of  the  law  are  not  any  unmarried  man,  but  "any  per- 
son," and  we  think  it  is  straining  that  portion  of  the  section 
which  permits  the  condonation  beyond  its  meaning  to  give  it 
the  eS&ot  contended  for.  It  is  rather  an  aggravation  of  the 
wrong  that  even  the  reparation  permitted  is  impossible.  The 
act  has  two  clauses.  "If  any  person,  by  persuasion  and 
I«omise  of  marraiage,  or  by  other  false  and  frauduUrd  means, 
shall  seduce,"  etc. 

That  a  married  man  may  be  guilty  of  seducing,  by  false 
and  fraudulent  means,  a  woman  who  knows  he  is  married,  is, 
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we  think,  inoontestible.  He  may  win  her  confidence  in  many 
ways.  He  may  be  her  guardian,  her  near  kinsman.  He  may, 
as  is  charged  in  this  case,  be  her  teacher  and  spiritual  adviser; 
she  may  honestly  and  chastely  honor,  confide  in  and  trust  him. 
She  may  look  to  him  as  the  fountain  of  truth  and  parity,  so 
that  his  acts,  his  words  and  his  opinions  shall  be  to  her  as 
those  of  a  God.  Under  such  a  state  of  circumstances,  the  girl 
is  as  much  a  victim  as  though  her  confidence  were  the  product 
of  that  tender  and  confiding  relation  existing  between  plighted 
lovers,  bound  by  pledges  to  be  consummated  at  the  altar  of 
marriage.  Indeed,  as  all  experience  has  proven,  the  influ- 
ence which  a  priest  may  acquire  over  a  devotee  is,  perhaps, 
of  all  others,  the  most  complete,  and  whilst  she  may  by  it  be 
led  to  a  purer  life  and  to  a  holier  condition,  it  is  possible  that 
she  may  be  led  by  it  blindfold  into  sins  of  the  deepest  die. 
We  do  not  think,  therefore,  that  this  plea  was  a  good  plea  in 
bar  to  the  whole  indictment.  But  whilst  we  so  rule^  we  are^ 
at  the  same  time,  of  opinion  that  the  plea  was  a  good  plea  in 
bar  to  the  first  count  of  the  indictment — ^the  count  chai^ng 
the  seduction  on  the  persuasion  and  promise  of  marriage  alone. 
According  to  our  understanding  of  this  statute,  it  requires  that 
the  woman  should  be  betrayed  by  some  9ort  of  false  and  fraud- 
ulent means.  The  statute  says  by  persuasion  and  promise  of 
marriage,  or  other  false  and  fraudulent  means.  In  this  is  im- 
plied that  the  promise  must  also  be  a  fraud,  one  calculated  to 
deceive,  one  that  may  win  the  confidence  and  allay  the  suspi- 
cions of  an  artless,  unsuspecting  maiden.  Can  a  promise  of 
marriage  made  by  a  man  having  already  a  wife,  with  whom 
he  is  at  the  time  living,  and  this  well  known  to  the  woman 
receiving  the  pledge,  have  such  an  effect?  Can  a  woman  of 
ordinary  sense,  who  has  allowed  such  a  promise  to  win  her 
confidence,  claim  to  have  been  seduced  by  arts  and  persuasions 
into  the  sin  of  fornication?  Can  she  be  said  to  be  a  victim  if 
she  has  trusted  to  the  vows  of  a  married  man  that  he  would 
marry  her,  knowinff  as  she  does  that,  he  cannot  and  will  not 
marry  her?  We  think  not.  The  woman  who  listais  to  sueh  a 
promise  is  either  a  fool  or  she  is  a  bad  woman  already.     The 
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confidence  of  no  good  woman  could  be  acquired  by  any  such  a 
promise.  It  could  not  be  made  the  means  of  seduction.  It 
is  upon  its  very  &oe  a  warning  to  beware.  It  is  a  promise 
so  improper  in  itself,  so  contrary  to  all  notions  of  delicacy,  true 
virtue  and  good  morals,  that  any  girl  of  even  ordinary  chas- 
tity must  instead  of  confiding  in,  be  shocked  by  it.  No  rea- 
sonable biunan  being  could  confide  in  such  a  promise  or  be 
bdrayed  by  it  into  confidence  in  the  man  who  made  it.  The 
girl  who  listens  to  such  a  promise  is  not  betrayed,  and  if  under 
such  an  excuse  as  that  she  toys  and  is  finally  a  criminal,  she  is 
not  seduced,  but  has  run,  of  her  own  lusts,  into  sin. 

By  the  way  in  which  this  indictment  is  drawn,  whilst  this 
promise  of  marriage  is  made  a  leading  ingredient  in  each  count, 
yet  as  only  the  first  count  is  based  on  persuasion  and  proD;i- 
ise  of  marriage  alone,  the  plea  though  a  good  plea  in  bar  to 
that  does  not  meet  all  the  false  and  fraudulent  means  charged 
in  the  other  two  counts.  We  think,  therefore,  that  even  if  the 
plea  were  fully  sustained  by  proof  on  the  trial>  there  was  still 
matter  set  forth,  which  if  true,  would  authorize  a  judgment. 

It  is  complained  that  the  Judge  erred  in  charging  the  jury 
that  if  the  defendant  seduced  Miss  Chivers  by  any  of  the 
means  charged,  he  was  guilty.  As  the  promise  of  marriage 
is  set  forth  in  each  count,  and  is  alleged  to  be  one  of  the  fraud- 
ulent means  by  which  the  seduction  was  efieeted,  it  follows 
firom  what  I  have  said  that  this  charge  was  error.  To  make 
a  fraud,  there  must  be  confidence  and  a  betrayal  of  it.  A 
pretence,  that  is  upon  its  fiice  a  sham,  that  can  deceive  nobody, 
that  no  modest  woman  would  listen  to  for  a  moment,  cannot 
beget  confidence,  aifd  cannot  be  the  meatus  of  betrayal. 

Again,  it  is  charged  as  error  that  the  Court  told  the  jury 
that  if  the  girl  had  never  before  had  carnal  sexual  intercourse 
with  a  man,  she  was  a  virtuous  woman  in  the  sense  of  the 
statute,  and  that  the  law  presumed  her  to  be  such  until  it  was 
otherwise  proven.  I  am  disposed  to  agree  with  the  Judge  as 
to  the  presumption  of  law.  It  is  true  the  law  presumes  the 
prisoner  innocent  until  he  is  proven  guilty;  but  it  docs  not 
fellow  that,  in  making  out  this  proof,  the  State  can  use  no 
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presumptions.  The  law  will  presume,  for  instanoe,  that  the 
prisoner  is  a  sane  man;  it  will  presume  malice  from  certain 
acts;  it  will  presume  that  the  sun  rose  and  set,  as  it  has  al- 
ways done;  it  will  presume  that  witnesses  tell  the  truth,  un- 
less something  appears  to  the  contrary.  Indeed,  as  is  well 
settled  one  may  be  found  guilty  of  ev^i  murder  on  proof  of 
&cts  from  which  his  guilt  is  presumed.  The  natuml,  n<Hrmal 
condition  of  an  unmarried  female  is  virtuous.  If  she  be  less 
than  this,  it  is  a  fault,  and  it  ought  not  to  be  presumed  ii|  any 
investigation.  But  J  do  not  agree  wi&  his  Honor  in  his 
charge  as  to  what  constitutes  a  virtuous  woman  in  the  sense 
of  this  section  of  the  Code.  The  whole  of  the  section  is  to 
be  taken  together,  and  the  word  virtuous  is  to  have  sudi  a 
meaning  as  does  not  make  other  parts  of  the  section  meaning- 
less. Under  the  definition  the  Judge  gave  to  the  jury  of  this 
word,  it  means  simply  a  woman  who  has  never  before  been 
guilty  of  fornication  or  adultery.  She  may  be  a  bad  woman 
at  heart;  she  may  be  filled  with  all  uncleanness;  she  may  be 
burning  with  lust,  and  yet,  if,  through  lack  of  opportunity, 
she  be  yet  not  an  actual  violator  of  the  law,  she  is  a  virtuous 
woman  in  the  sense  of  this  law,  and  one  may  be  guilty  of  the 
fiendish  crime  of  seducing  her,  indueinff  her  to  submit  to  his 
lustful  embraces,  and  to  allow  of  criminal  intercourse. 

I  do  not  think  so.  It  needs  no  finud  or  vile  arts  to  make 
an  actual  criminal  of  such  a  woman.  She  cannot  be  seduced 
from  virtuous,  chaste  thoughts  to  lustful  desires  and  lascivious 
passions — she  is  there  already;  and  the  man  who,  by  promise 
and  persuasion,  gets  her  to  break  the  law,  has  only  violated 
the  last  clause  of  this  statute.  The  crime  he  commits  is  ne- 
ther within  the  letter  nor  the  spirit  of  this  law.  The  woman 
is  not  a  victim. 

It  is  said  no  other  distinct  line  can  be  drawn  than  that 
drawn  by  the  Judge.  And  that  is  true.  But  where  is  the 
necessity  of  any  fixed  line  at  all?  The  persuasions,  the  arts 
and  firauds  of  the  defendant  in  oomnUUing  the  crime  are  not^  and 
cannot  be  so  reduced  to  exactness  Why  should  the  character 
of  the  woman  be  determined  only  by  a  rigid  rule?    She  is  not 
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on  trial.  If  it  were  a  crime  not  to  be  virtuous,  there  would 
be  propriety  in  fixing  the  terms  of  the  crime,  to  use  words 
that  would  show  precisely  how  the  guilt  should  be  proven* 
But  here  the  crime  is  the  seduction  of  virtue,  and  I  can  see  no 
propriety  in  any  other  line  than  that  which  aatiafies  the  mind 
of  ike  jury.  It  is  said,  too,  that  facts  which  under  one  set  of 
drcnmstauoes  show  want  of  virtue — ^that  is,  of  a  chaste  mind — 
might  not  do  so  in  other  circumstances.  But  this  is  true,  even 
if  the  standard  be  as  contended  for.  In  this  State  the  acts 
and  practices  described  by  Mr.  Irving  as  common  even  between 
virtuous  minded  people  among  the  Knickerbockers,  or  by 
Hogg  and  Scott,  among  the  Scotch,  would  justify  a  jury  in 
finding  cu^ucU  guilt  before  the  law. 

In  my  judgment  the  question  of  what  is  a  virtuous  wo- 
man ought  to  be  left  in  each  case  to  the  jury,  since  so  far  as 
it  is  evidenced  by  circumstances,  it  must  depend  upon  educa- 
tion and  on  the  8taie  of  society  in  which  the  girl  has  been 
reared.  To  require  the  defendant,  in  order  to  defend  himself 
from  a  criminal  charge,  to  start  with  a  presumption  of  the 
virtue  of  a  giri,  and  prove  her  want  of  virtue  in  this  sense  by 
actual  direct  proof,  is  absurd.  The  woman  herself  cannot 
be  compelled  to  answer,  no  man  can  be  Tnade  to  swear,  since 
a  witness  cannot  be  required  to  confess  a  crime.  Such  things 
are  invariably  done  in  secret  and  the  proof  would  be  pmcti- 
cally  impossible.  Nor  is  the  reply  to  the  position  I  have 
taken  that  this  rule  takes  away  the  protection  of  tlie  law  from 
a  girl  who,  playfully  pr  in  the  mere  spirit  of  fun  or  flirtation, 
and  from  habits  of  life  or  the  customs  of  society,  does  acts 
which  squeamish  people  deem  improper.  This  utterly  mis- 
conceives the  position  I  have  taken.  I  insist  upon  it  that  a 
woman  is  not  a  ^^ virtuous  woman''  whose  heart  is  lascivious, 
whose  mind  is  corrupted  and  defiled  by  lustful  desires  and 
unehaste  wishes,  and  that  this  may  be  proven  by  other  facts 
than  proof  that  will  satisfy  the  mind  of  an  act  punishable  by 
law.  What  that  evidence  may  be  or  may  not  be,  I  would 
leave  to  the  &cts  of  each  case.  Do  they  satisfy  the  jury  that 
the  girl  is  impure,  lustful,  lasciviouS|  that  her  heart  has  gone 
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away  from  virtue,  that  however  her  body  may  yet  be  not  ao- 
tually  defiled,  yet  that  all  tnie  chastity  has  c^»ed  within  her, 
and  that  it  needs  no  arts  or  seductions,  but  only  opportunity, 
for  her  to  be  guilty  of  the  act  of  crime?  The  definition  given 
by  the  Judge  makes  a  virtuous  woman  to  be  one  of  a  certain 
physical  c(mdUion. 

Virtue  is  a  thing  of  the  heart  and  mind«  A  woman  who 
has  been  guilty  of  fornication  has  done  an  act  showing  that 
she  is  not  of  a  virtuous  heart,  or,  at  least,  that  she  was  not  at 
the  time  of  the  act.  The  evidence,  it  is  true,  is  very  condo- 
sive,  but  it  does  not  at  all  follow  that  she  is  a  virtuous  woman 
because  she  has  not  broken  the  law,  no  more  than  it  follows 
that  a  man  is  honest  ^because  he  has  not  violated  the  kw 
against  stealing. 

To  be  guilty  of  the  crime  of  seduction  is  one  thing,  and  to 
induce  a  woman  to  commit  fornication  is  another.  The  crime 
of  seduction  involves  purity  of  heart  and  a  chaste  mind  in  the 
woman  seduced.  She  must  be  led  away  from  virtue.  The 
definition  of  the  Judge  would  exclude  a  woman  who,  years 
before,  had  been  guilty  of  fornication,  but  who  had  repented 
and  was  now  perfectly  virtuous ;  perhaps  the  more  so  that  she 
once  had  sinned  and  repented  in  sackcloth  and  ashes.  And 
this  definition  of  a  seducible  woman  is,  as  I  believe,  oontqoy 
to  the  general  sense  of  the  word,  as  used  both  in  England  and 
America. 

In  the  United  States,  seduction  is  made  a  crime,  in  several 
of  the  States,  to- wit :  in  Pennsylvania,  Ohio,  New  York,  M|n« 
nesota,  Iowa,  Oregon,  and  in  other  States.  In  all  of  these 
States  the  crime  consists  in  seducing  a  '^  hitherto-chaste  female," 
or  "  of  previous  chaste  character,''  or ''  of  good  repute  for  chas- 
tity," and  in  none  of  them,  so  &r  as  I  can  find,  has  it  ever 
been  held  that  actual  criminal  sexual  intercourse  is  the  only 
test  of  unchastity.  It  is  hardly  to  be  supposed  that  it  was 
the  intention  of  our  Legislature  to  lower  the  legal  standard 
to  be  applied  to  the  victim  of  the  seducer.  We  all  speak  the 
English  language.  The  poetry  and  the  literature  of  our  mother 
tongue^  which  fix  the  meaning  of  words,  have  painted  the  char- 
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acter  of  a  seducer  in  terrible  colors,  and  it  is  a  &ir  presnmp* 
tion,  especially  in  oonstming  a  criminal  law  against  the  pris- 
oner, that  tida  is  the  character,  the  betrayer  of  female  innocence, 
that  was  intended  to  be  punished.  This  is  the  character  pun- 
ished in  other  States;  this  is  the  natural,  long  understood 
meaning  of  the  words,  and  this,  in  my  judgment,  is  the  only 
sense  of  the  word  which  will  make  the  different  clauses  of 
this  statute  all  have  a  meaning,  and  rescue  it  from  (what  ap- 
pears to  have  been  its  understanding  in  this  trial,)  the  impu- 
tation of  being  an  act  to  punish  a  man  who  buys  a  woman  to 
consent  to  gratify  his  lust  by  a  promise  to  marry  her,  a  consid- 
eration which  may  or  may  not  be  better  than  a  money  consid- 
eration, according  to  the  character  of  the  man  who  pays  the 
price.  T  think,  too,  that  this  Court,  in  the  case  of  Mann  vs. 
The  StaUy  34  Georgiay  1,  virtually  decided  this  question.  In 
that  case,  Mann  had  been  convicted  of  violating  this  very  law. 
This  Court  granted  him  a  new  trial,  because  he  had,  afler  the 
trial,  discovered  he  could  prove  by  a  witness  that  before  the 
seduction  he][had  seen  the  woman,  after  night,  come  out  of  her 
Other's  house  with  a  man  with  whom  she  was  on  &miliar 
terms,  go  some  fifty  yards  from  the  house  and  lay  down,  and 
that,  from  what  he  had  known  of  the  girl,  it  was  his  opinion 
that  she  was  of  easy  virtue.  Surely  this  would  not  prove  the 
girl  to  be  guiliy  of  fornication,  and  the  Court,  in  granting  a 
new  trial,  could  only  have  done  so  because  the  proof  would 
show  the  woman  not  to  be  a  modest,  pure  minded  woman. 
The  proof  made  in  this  case  by  Collier  is  such  that,  if  true, 
this  girl  was  not  a  good  girl  before  Wood  met  her.  The 
charge  of  the  Court,  in  effect,  withdrew  this  evidence  from 
the  jniy  as  proof  of  a  want  of  chastity,  because  it  did  not 
show  actual  crime.  * 

In  this,  I  think,  there  wa^  error.  If  Collier  told  the  truth 
this  girl  was  not  seduced.  She  was  ripe  for  crime  already, 
and  only  needed  the  chance  to  &11  into  it  in  fact.  I  do  not 
intend  by  this  to  say  that  the  jury  were  bound  to  believe  Col- 
lier, but  I  think  the  Court  erred  in  his  charge  by  declaring 
to  the  jtuji  in  effect,  that  the  defendant  might  be  guilty 
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though  Collier  spoke  the  truth.  No  girl^  in  1117  judgment 
who  is  BO  far  given  up  to  unchaste  thoughts  and  lustful  de- 
sires as  Collier  testifies  to,  can,  in  anj  &ir  sense  of  those 
words,  be  called  a  virtuous  female.  It  is  a  perveraion  of  terms 
that  shocks  all  sense  of  propriety  in  the  use  of  language.  As 
the  case  went  to  the  jury,  this  evidence  of  Collier,  Kirkpat- 
rick  and  others,  was  before  them  only  to  contradict  Miss  Chiv- 
ers  when  she  swore  that  no  man  except  Wood  had  been  guiltjr 
of  such  freedom  with  her  person.  It  was  only  there  as  to  her 
credit  In  our  judgment  it  was  entitled,  if  true,  to  &r  more 
weight  than  this.  It  went  to  show  that  Wood  was  not  guilty, 
that  the  whole  story — of  an  innocent,  pure-minded  girl,  wiap*> 
ped  up  in  holy  reverence  for  her  minister,  and  led  by  him, 
through  her  confidence  in  his  sanctify,  to  believe  a  lie  and  go 
into  sin,  thinking  it  right^is  all  a  sham.  The  girl  who  thus 
plays  with  a  viper,  who  thus  stands  upon  the  brink  of  the 
riv^  of  vice  and  Indicatee  her  i«adia^  to  plonge  into  its 
polluted  waters,  is  not  the  material  of  which  saintly  devotees 
are  made.  Bhe  has  drank  of  the  fountain  of  carnal  desire. 
The  eyes  of  such  a  woman  are  opened ;  her  ideas  of  morality 
and  holiness  are  not  at  the  behest  of  a  saintly  hypocrite  4  she 
is  too  old,  too  much  of  earth  and  of  the  flesh,  to  be  borne  off 
to  those  serene  heights  where  her  saintly  heart  may  be  be- 
guiled into  thinking  wrong,  right,  and  lasciviousness,  purity. 
One  can  conceive  of  simplicity  and  innocence  thus  wrapped 
up  in  a  supposed  apostle,  but  if  Collier's  story  be  true,  this 
girl  was  not  capable  of  losing  herself  in  any  such  fiinaticism. 

We  think,  there  was  error  also  in  the  refiisal  to  charge,  as 
requested  by  defendant's  counsel,  that  "one  reason  for  disbe- 
lieving a  female  witness  is  the  &ct  that  the  witness  discloses 
in  her  testimony  acts  done  by  het  and  habits  of  life  pursued 
by  her  which  exhibit  moral  turpitude.'' 

This  is  the  precise  language  of  this  Court,  in  the  oase  of 
McDanid  vs.  Walker,  29  Oeorgta,  180,  and  it  is  law  if  the 
facts  of  this  case  make  it  pertinent.  One  female  witness  here 
testified,  that  for  eighteen  months  she  had  been  in  the  practice 
of  fi^uent  illegal  sexual  commerce  with  the  pastor  of  the 
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diurch  to  which  she  belonged;  that  she  was  in  the  frequent 
habit  of  going  from  the  prayer  meeting  to  their  place  of  guilt ; 
that  she  would  of  her  own  motion  follow  him  to  his  home, 
wait  until  his  &mily  prayers  were  ooncloded^  and  then  steal 
fix>m  her  hiding  place  into  his  study,  where,  almost  in  sight  of 
his  wife  and  children,  she  would  join  "with  him  in  the  viola* 
tion  of  all  the  laws  of  God  and  man,  and  even  of  decency,  and 
then  go  her  way  alone  to  her  mother's  house,  she,  too,  all  the 
while,  a  member  of  his  church  and  communing  with  him  and 
her  fellow  members.  Such  guilt,  duplicity  and  hypocrisy  is 
yeiy  great,  and  it  was  proper  matter  for  the  jury  to  call  to 
mind  in  fixing  the  credit  to  be  given  to  her  statements. 

It  seems  absurd  to  say  that  the  prisoner  is  not  to  have  the 
benefit  of  any  doubt  of  the  truthMness  of  such  a  witness^ 
because  he  was  the  author  of  and  joined  in  it.  * 

That  is  what  is  to  be  tried,  and  such  a  position  assumes  his 
guilt.  The  law  presumes  he  is  innocent  until  proven  guilty, 
and  this  position  that  against  him  the  woman  is  to  be  believed, 
because  he  is  guilty,  takes  for  granted  the  whole  issue  on  trial. 

Nor  can  it  be  said  that  this  charge  was  improper  as  asked, 
because  it  points  out  too  clearly  the  witness  and  amounts  to  a 
presumption  of  the  fact.  The  Judge  can  only  charge  upon 
points  involved  in  the  evidence,  and  if  the  statement  of  the 
law  is  so  pertinent  to  the  fitcts  before  the  jury  as  to  make  it 
fit  with  startling  accuracy,  that  is  no  reason  why  the  law 
should  not  be  given. 

It  would  be  a  very  liberal  construction  indeed  to  say  that 
this  request  was  given  under  the  general  remarks  of  the  Judge 
as  to  the  credibility  of  witnesses.  It  is  only  by  rather  a 
strained  inference  that  such  a  view  can  be  sustained.  All 
that  can  &irly  be  said  is,  that  the  charge  as  given  is  not  in- 
consistent with  this  request.  But  our  statute  means  more 
than  this.  It  says  that  a  new  trial  may  be  granted  if  the 
Judge  refuse  to  give  a  pertinent  l^al  written  request  in  the 
language  requested.     Revised  Code,  section  3664. 

It  is  ordinarily  proper  to  give  the  charge  in  the  language 
requested ;  surely  that  is  contemplated  by  the  statute.     True, 
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it  Bometimes  happens  that  this  is  verbose,  wanting  in  precis^ 
ion,  and  we  would  not  make  it  necessarily  error  to  refuse  the 
exact  language.  But  clearly,  the  party  has  a  right  to  have 
his  written  request,  if  it  be  legal,  pertinent  and  material,  givai 
distinctly  and  in  substance.  It  ought  not  to  be  left  to  the 
mere  inference  of  the  jury,  unless  that  inference  be  very  plain 
and  necessary. 

We  think  there  was  error  in  infusing  to  draw  the  dis- 
tinction  between  seduction  and  fornication  and  adultery,  be- 
cause, in  our  opinion,  the  jury  mighty  under  the  indictment, 
anA  under  the  evidence,  have  found  the  defendant  guilty  of 
adultery  and  fornication.  It  is  a  settled  rule  that  under  a 
charge  of  a  higher  offense  of  the  same  nature,  if  the  higher  nec- 
essarily includes  the  lower,  the  jury  may  find  the  defendant 
guilty  of  the  lower.  Aj9  in  murder,  the  jury  may  convict  of 
manslaughter,  assault  and  battery,  or  even  of  assault.  Seduc- 
tion is  a  felony.  It  necessarily  includes  the  other.  One  can- 
not  be  guilty  of  seduction  unless  he  be  also,  as  part  of  the 
same  act,  guilty  of  adultery  or  fornication.  On  the  principle 
that  on  an  indictment  for  the  felony,  the  jury  may  find  de- 
fendant guilty  of  the  mere  misdemeanor,  it  would  seem  to 
follow  that  under  an  indictment  for  seduction  the  prisoner 
may,  if  the  proof  justify  it,  be  found  guilty  of  adultery  or 
fornication,  as  the  facts  show  which  of  the  offenses  it  is.  In 
New  York  this  very  question  has  been  so  decided,  and  the 
general  rule,  where  the  larger  offense  includes  the  leaser,  is 
well  settled  by  the  decisions  of  our  own  Court. 

Judgment  reversed. 

Trippe,  Judge,  concurring. 

The  plea  in  this  case  makes  the  issue  whether  a.  married 
man,  whose  marriage  is  known  to  the  female  all^;ed  to  be  se- 
duced, can  commit  the  crime  of  seduction  by  persuasion  and 
promises  of  marriage.  The  words  of  the  law  are :  "  If  any 
person  shall,  by  persuasion  and  promises  of  marriage,  or  by 
other  fiilse  and  fraudulent  means,  seduce  a  virtuous  unmarried 
female,  and  induce  her  to  yield  to  his  lustful  embraces,  and 
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allow  him  to  have  carnal  knowledge  of  her^  such  person,  on 
conviction^  shall  be  punished/'  etc. 

The  first  count  in  the  indictment  charges  the  seduction  to 
have  been  accomplished  by  persuasion  and  promises  of  mar- 
riage. The  second  count  charges  ''other  fiilse  and  fraudulent 
means.''  The  third  count  charges  both  persuasion  and  prom- 
ises of  marriage^  and  other  false  and  firaudulent  means.  The 
plea  was  filed  to  ail  the  counts^  and  agreed  by  the  State  to 
apply  to  each  and  all.  The  State  demurred  to  the  plea,  the 
demuirer  was  sustained^  and  the  plea  disallowed  as  to  either 
or  any  of  the  counts.  Thus  the  Court  below  held  that  a  mar- 
ried man,  whose  marriage  was  known  to  the  alleged  victim, 
coald  commit  the  crime  of  seduction  by  persuasion  and  prom- 
ise of  marriage.    That  judgment  is  brought  here  for  review. 

What  was  the  object  of  the  statute  ?  It  was  not  to  make 
adultery  or  fornication  an  offense  and  punishable.  That  had 
been  done  before.  It  was  not  to  make  fornication,  when  com- 
mitted by  persons  between  whom  there  existed  an  engagement 
to  marry,  more  penal  than  it  already  was,  simply  because  of 
that  engagement.  The  statutes  of  some  of  the  States  do  this, 
but  in  each  such  statute,  or  in  the  decisions  construing  them, 
it  is  provided  or  held  that  the  man  must  be  unmarried,  or  not 
known  to  the  woman  to  be  married.  The  great  object  of 
those  statutes,  and  of  ours,  and  of  all  such  law  givers,  must 
have  been  to  prevent  the  sacred  promise  of  marriage — ^the 
promise  to  become  one — ^the  promise  of  taking  the  vow  of 
love  and  fidelity  and  protection  for  life — from  being  made  a 
means  of  destroying  the  character,  the  peace  and  happiness  of 
one  who  accepts  and  confides  in  that  promise.  It  was  to  pro- 
tect the  honor  and  purity  of  woman  from  an  attack  by  a 
sedacer,.  armed  with  all  the  power  and  influence  that  such  a 
promise  piust  give. 

If  a  woman  be  in  danger  from  a  seducer,  the  pQwer  and 
chances  of  that  seducer  are  greatly  increased  when  she  surren- 
ders her  heart,  and  the  strong  bond  of  promised  marriage  ex- 
ists between  them.  Just  there  this  wise  and  salutary  law — 
salutaty  if  not  perverted^Hsteps  in  and  says  to  the  lustful  out- 
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law,  "  If  you  make  the  promise  to  enter  into  that  relation 
which  the  law  of  God  and  man  sanctions,  approves  and  in- 
vites, and  public  policy  demands — an  instrument  to  debancfa 
virtue  and  ruin  her  who  has  trusted  to  it — the  brand  of  the 
felon  shall  be  upon  you.''  I  repeat,  such  a  law  is  wise,  pru- 
dent and  salutary.  It  punishes  with  severity  a  most  odious 
crime,  aad  protects  virtue  where  ite  defensee  are  overreached 
by  the  &lse  pretences  or  fraudulent  artifices  of  the  spy  and 
the  traitor.  But  to  say  that  a  promise  of  marriage,  no  matter 
by  whom  made,  whether  the  man  be  married  or  not^  whether 
the  promise  be  impossible  or  not,  shall  or  can  be  the  means  of 
seducing  a  "  virtuous  unmarried  female/'  and  shall  be  pan- 
ishable,  in  case  of  such  a  seduction,  with  the  same  ignomini- 
ous penalty,  is  to  confound  all  gradations  of  punishment,  and 
to  vindicate  the  assumed  wrongs  of  one  who  leaps  to  her  ruin, 
as  strongly  as  the  wrongs  of  one  who  has  been  cheated,  blinded 
and  defrauded  to  her  ruin  by  falsehood  and  firaud.  No  rule 
of  the  civil  Code  grades  its  penalties  on  such  a  basis. 

A  &lse  and  fraudulent  promise  of  marriage,  trusted  in  by 
the  woman,  has,  doubtless,  often  been,  and  may  be  again,  the 
means  of  seducing  a  ^'  virtuous  unmarried  female;"  and  though, 
by  her  fall,  she  may  draw  the  finger  of  scorn  upon  her,  yet  the 
law  becomes  her  avenger  and  punishes  her  wrong-doer,  be- 
cause, by  his  falsehood,  she  is  defrauded  to  her  ruin.  But  for 
her,  or  any  one,  or  the  law,  to  ascribe  her  wrongs  or  rain  to  a 
promise  which  she  knew  was  both  false  and  impossible  of  per- 
formance; to  say  she  was  seduced  by  listening  to  a  promise  as 
degrading  to  her  by  listening  to  it  as  to  the  one  who  made  it; 
by  a  promise  of  a  man  of  what  she  knew  he  did  not  have,  is 
as  utterly  at  variance  with  the  true  wisdom  of  all  law  and 
sound  morals  as  it  would  be  for  her  to  claim  the  sympathy 
and  vindicative  protection  of  the  law  for  yielding  herself  by  a 
promise  of  a  palace  fix)m  a  pauper,  or  of  a  crown  from  a  b^gar. 
Ab  well  might  she  say  a  bauble  or  a  penny  was  her  price,  as 
that  a  known  barren,  worthless,  promise  won  her. 

Surely  the  law  does  not  set  up  her  virtue  as  of  such  great 
worth,  that  it  must  be  vindicated  by  such  high  penalties.    Bat 
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it  may  be  said  that  if  the  law  so  declares^  it  matters  not  what 
may  be  thought  of  its  wisdom  or  the  consistency  of  its  logic^ 
it  must  be  administered  as  it  is  written.  This  is  true,  but  it 
IS  none  the  less  the  duty  of  a  Court  to  construe  and  define  the 
the  meaning  of  the  law  when  a  question  for  construction  arises. 
The  words  of  the  law  are:  "Shall  by  persuasion  and  promises 
of  marriage,  or  other  fitlse  and  fraudulent  means  seduce  a  vir- 
tuous unmarried  female,"  etc.  No  one  can  deny  that  the 
^ other  means,''  other  than  promise  of  marriage,  must  be  "false 
and  fraudulent."  Those  are  the  very  words  of  the  law. 
^' False"  means  that  which  is  not  true,  coupled  with  a  lying 
intent.  ^^  Fraudulent"  is  something  that  will  deceive,  cheat, 
mislead,  inducing  a  belief  in  what  is  not  true  and  action  on 
aoch  belief.  Can  it  be  fairly  claimed  that  all  the  other  means 
must  be  false  and  fraudulent,  believed  in  by  the  victim,  and 
she  deceived  by  them,  but  it  matters  not  whether  the  promise  of 
marriage  was  false  or  fraudulent  or  believed  in,  or  whether  she 
was  deceived  by  it  or  not?  This  would  make  mere  words — 
words  known  to  be  nothing  but  an  empty  sound — vox  et  pras' 
terea  nihUy  constitute  an  essential  in  a  most  in&mous  crime.  It 
would  only  be  equaled  by  that  construction  of  the  old  English 
statute  making  it  treason  to  imagine  the  death  of  the  King, 
where  it  was  held,  that  the  owner  of  an  inn  called  "  The 
Crown,"  on  urging  his  son  to  do  his  duty,  because  he  would 
be  heir  to  the  Crown,  was  guilty  of  treason  in  imagining  the 
death  of  tiie  King,  for  no  one  could  inherit  from  the  King 
until  he  was  dead.  The  whole  spirit  of  our  law,  the  reason 
and  the  context  seem  to  require  the  construction,  that  the 
promise  of  marriage  must  be  made  under  circumstances  that 
would  not  only  make  it  &lse,  but  the  victim  of  that  promise 
must  be  deceived  by  it.  This  she  could  not  be  if  she  knew  the 
promise  could  not  be  performed. 

Again:  It  is  said  that  the  promise  might  be  made  by  a  man 
who  was  married  and  his  marriage  not  known  to  the  woman. 
What  I  have  said  meets  this  point  and  implies  that  by  such  a 
promise  the  crime  of  seduction  could  be  committed  under  the 
law. 

Vol.  XI.TIII.  20. 
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It  ia  further  said  that  the  promise  might  be  conditionally 
made,  to- wit :  on  the  event  of  a  divorce^  or  the  expected  death 
of  the  wife,  and  a  virtuous  female  misled  or  deoeived  by  sack 
a  promise.  The  indictment  does  charge  this  latter  ccmditioOi 
that  is^  that  the  death  of  the  wife  was  expected,  or  it  was  be- 
lieved or  stated  by  the  defendant  to  Miss  Chivets  that  his 
wife  would  not  live  longer  than  two  years,  and  he  would  then 
marry  her,  I  wUl  not  dismiss  this  as  was  done  by  a  Judge 
in  his  reply  to  a  similar  point,  by  the  single  remark  ''that 
such  a  promise  would  be  void  as  against  public  policy,  I  have 
no  doubt  whatever." 

Doubtless  such  a  promise  would  be  void.  But  a  higher 
ground  may  be  taken  in  reply.  Such  a  promise  and  soch  ne- 
gotiations are  not  only  void  as  against  public  polity,  but  the 
public  policy  that  would  allow  no  woman  damages  for  a 
breach  of  a  marriage  promise  so  made,  still  less  would  vindicate 
her  if  she  gave  up  her  virtue  by  means  of  such  a  promise^  and. 
in  such  vindication  impose  a  longer  term  of  imprisonment 
upon  the  allied  wrong  doer  than  for  any  other  crime  save 
one  that  is  punishable  by  death  or  imprisonment  for  life. 
The  man  who  would  thus  act  might  deserve  such  a  fiite,  but 
I  do  not  think  that  any  law  or  law-giver  would  give  as  a 
reason  for  the  punishment  that  he  had  seduced  <a  virtuous  un- 
married female.  The  moral  crime  against  the  dying  wife 
might  call  for  any  penalty,  but  hardly  any  law  would  punish 
the  act  as  a  wrong  against  her,  who  would  by  her  own  showing 
exhibit  herself  as  unworthy  of  any  defender.  Least  of  all^ 
could  such  a  woman  thus  bartering  her  virtue,  claim  to  be  a 
''virtuous  female"  seduced  by  promise  of  marriage,  and  I  do  * 
not  think  that  such  a  promise  or  such  a  character  comes  withia 
the  scope  of  the  provisions  of  the  law.  The  man  who  thus 
acts,  who  comes  within  either  class  that  I  have  been  consid- 
ering, may  be  vile  and  a  criminal,  he  is  vile  and  a  criminal, 
and  would  be  punished  on  conviction,  but  not  for  what  he  is 
not  and  cannot  be  in  such  cases,  the  seducer  of  a  virtuous  un- 
married female  by  persuasion  and  promise  of  marriage. 

But  few  laws  of  a  similar  kind  to  ours  have  been  brought 
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UBdar  notice  in  the  argument  of  this  case.  One  statute,  that 
of  Wisconsin,  excludes  all  idea,  by  its  very  terma,  that  a  mar- 
tied  man  can  seduce  by  or  under  a  promise  of  marriage,  or 
that  a  promise  of  marriage  from  a  married  man  can  have  any 
agency  in  seduction*  The  statute  is,  ''any  unmarried  man 
who,  under  promise  of  marriage,  or  any  married  man  who 
shall  seduce,'^  etc  The  law-makers  there  did  not  seem  to 
think  such  a  thing  possible  as  seduction  by  a  married  man 
under  a  promise  of  marriage.  In  New  York  the  statute  says 
nothing  of  a  married  man,  but  provides  a  punishment  for 
seduction  '^  under  promise  of  marriage.^'  Under  that  act  it 
was  held  in  two  cases  that  a  married  man,  known  to  the  wo- 
man to  be  married,  cannot  be  guilty  of  seduction  ''under 
promise  of  marriage*''  The  Court  in  pronouncing  judgment 
say:  "To  call  such  an  engagement  a  promise  of  marriage 
would  be  a  flagrant  perversion  of  all  legal  sense  and  learning," 
1  Parker's  Criminal  Reports,  333. 

I  do  not  think  the  Court  erred  in  charging  that  "the  pre- 
sumption  of  law  is  that  the  female  alleged  to  have  been  se- 
duced was  virtuous,  and  that  presumption  remains  until 
removed  by  proof.  She  must  have  personal  chastity.  If 
she,  at  the  time  of  the  alleged  seduction,  had  never  had 
unlawful  sexual  intercourse  with  man,  if  no  man  had  then 
carnally  known  her,  she  was  a  virtuous  female  within  the 
meaning  of  the  law.  If  man  had  then  carnally  known 
her,  had  had  sexual  intercourse  with  her,  she  is  not  a  virtuous 
female  within  the  meaning  of  the  law."  The  proof  of  lasciv- 
ious indulgences  and  wanton  dalliances,  with  other  evidence 
short  of  dir^  proof  of  the  overt  act,  may  authorize  a  jury  to 
infer  actual  guilt,  the  illicit  act.  In  the  eye  of  the  law  a  wo- 
man is  virtuous  unless  she  is  guilty  of  sexual  intercourse. 
She  may  do  wild  and  wanton  things,  but  unless  she  be  legally 
guilty,  she  is  legally  virtuous.  If  she  does  not  violate  the 
law,  she  does  not  forfeit  the  protection  of  the  law.  Any  other 
standard  in  law  would  seem  to  set  up  too  loose  a  rule  for  the 
gaidance  of  juries,  and  what  would  be  held  by  one  jury  as 
showing  a  want  of  virtue,  would  be  considered  by  another  as 
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innocent.  If  a  jury  believe  fix)m  the  evidence  that^the  illicit 
act  has  been  committed^  the  want  of  virtue  is  then  shown. 
This  may  be  shown  by  ctrcumstances  as  well  as  by  direct  proof. 
I  concur  with  my  brother  McCay  as  to  the  right  of  the  de- 
fendant to  have  had  the  request  in  relation  to  the  credibility 
of  a  witness  given  in  charge ;  and  the  more  especially  was  it 
his  right  where  his  conviction  may  be  had  on  the  uncorrobo- 
rated evidence  of  the  woman  allied  to  have  been  seduced.  The 
statutes  on  this  point,  in  several  of  the  States  and  of  the  United 
States,  require  the  woman's  testimony  to  be  corroborated  I 
have  found  no  statute  that  does  not  require  this^  except  our  own. 
Where  a  defendant  is  thus  exposed,  he  is  entitled  specially  to 
the  right  to  have  all  legal  and  proper  principles  applicable  to 
the  case  to  be  given  in  charge  to  the  jury.  I  also  concur  on 
the  other  points  in  his  opinion  on  which  the  judgment  of  this 
Court  is  given,  and  genemlly  in  his  reasoning  thereon,  except 
as  to  the  point  wherein  I  have  above  expressed  a  diflfere&t 
opinion,  and  I  concur  in  the  judgment  reversing  the  judg- 
ment of  the  Court  below,  and  granting  a  new  trial. 

Wabner,  Chief  Justice,  dissenting. 

The  defendant  was  indieted  for  the  seduction  of  Emma  I. 
Chivers,  an  unmarried  female,  under  the  provisions  of  the 
4305th  section  of  the  Code,  which  declares  that,  "  if  any  per- 
son shall,  by  persuasion  and  promises  of  marriage,  or  other 
false  and  fraudulent  means,  seduce  a  virtuous  unmarried  fe- 
male, and  induce  her  to  yield  to  his  lustful  embraces,  and  allow 
him  to  have  carnal  knowledge  of  her,  such  person,  on  convic- 
tion, shall  be  punished  by  imprisonment  and  labor  in  the  pen- 
itentiary for  a  term  not  less  than  two  nor  longer  than  twenty 
years.  The  prosecution  may  be  stopped  at  any  time  by  the 
marriage  of  the  parties,  or  a  bona  fide  offar  to  marry  on  the 
part  of  the  seducer." 

When  the  defendant  was  arraigned,  he  filed  a  plea  in  bar 
of  the  indictment,  ailing  therein  that  he  was  a  married  man 
at  the  time  the  offense  is  alleged  to  have  been  committed,  and 
had  been  so  for  more  than  eleven  years;  had  a  lawful  wife, 
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with  whom  he  was  then  oohabiting,  and  three  children,  which 
was  well  known  to  the  said  Emma  I.  Chivers,  and  could  not 
have  been  a  party  to  a  contract  of  marriage,  etc. 

The  counsel  for  the  State  demurred  to  the  plea,  which  was 
sustained  by  the  Court,  and  the  defendant  excepted.  The 
question  made  by  the  defendant's  plea  is,  whether  a  married 
msiiy  known  to  be  so  by  the  female  alleged  to  have  been  se- 
duced, can  be  indicted  and  convicted  under  the  before  recited 
section  of  the  Code,  This  section  of  the  Code,  it  will  be  per- 
ceived, is  not  restricted,  by  its  terms,  to  unmarried  men,  but  de- 
clares that  if  <my  person  shall,  by  persuasion  and  promises  of 
marriage,  or  other  false  and  fraudulent  means,  seduce  a  virtuous 
onmarried  female,  etc.  The  fact  that  the  seducer  cannot  repair 
the  injury  don^  by  marriage,  because  he  is  already  married, 
does  not  lessen  the  ofiense,  but  is  an  aggravation  of  it.  It 
might  as  well  be  said  that  if  an  unmarried  man  should  seduce 
a  virtuous  unmarried  female,  by  persuasion  and  promise  of 
marriage,  and  should  afterwards  marry  another  woman,  that 
he  could  not  be  convicted  and  punished  because  he  could  not 
then  repair  the  injury  by  marriage  of  the  victim  of  his  lust. 
This  section  of  the  Code  should  receive  a  reasonable  construc- 
tion, that  the  injury  done  to  the  seduced  female  may  be  repaired 
by  the  seducer  by  marriage,  when  it  can  lawfvlly  be  done.  But 
it  is  said  the  seduced  female  in  this  case  knew  at  the  time  that 
the  defendant  could  not  marry  her,  and,  therefore,  she  was  not 
deceived  by  him,  that  she  acted  in  her  own  wrong.  The  reply 
is,  that  the  provisions  of  the  statute  are  aimed  at  the  seducer^ 
and  not  at  his  victim;  besides,  it  is  alleged  in  the  indictment 
ihat  the  defendant's  wife  was  in  bad  health  and  could  not 
live  long,  and  that  he  promised  to  marry  her  after  his  wife's 
death* 

The  mother  of  the  human  race  was  tempted  and  fell,  and 
the  object  and  theory  of  our  law  is  to  punish  the  tempter,  the 
seducer,  whether  he  be  a  married  or  an  unmafried  man.  If 
the  defendant  truthfully  represented  to  Miss  Chivers  that  his 
wife  was  in  bad  health  and  could  not  live  long,  and  promised 
to  marry  her  after  his  wi&'s  death,  and  thereby  persuaded  and 


302  SUPREME  COURT  OF  GEORGIA. 

Wood  vs.  The  State  of  Oeoi^gia. 

indnced  her  to  yield  to  his  lustful  embraces^  and  allowed  him 
to  have  carnal  knowledge  of  her^  then  he  would  be  guilty  of 
seduction  und^  the'  provisions  of  the  Code.  If  the  defend- 
ant &lsel7  and  fraudulently  represented  to  her  that  his  wife 
was  in  bad  health  and  could  not  live  loag,  when  in  Act  she 
was  not  in  bad  healthy  and  conditionally  promised  to  marry 
her  as  before  stated,  and  thereby  persuaded  and  induced  her 
to  yield  to  his  lustful  embraces,  etc.,  then  he  would  be  guilty 
of  seduction,  notwithstanding  he  was  a  married  man. 

Persuasion  and  promises  of  marriage  are  not  the  <m\y  means 
contemplated  by  the  statute  by  which  a  virtuous  unmarried 
female  may  be  seduced.  The  statute  did  not  intend  to  enu- 
merate all  the  means  to  which  the  artful  seducer  might  resort 
to  accomplish  his  purpose,  but  if  he  promises  marriage,  or  by 
*' other  false  and  fraudulent  nteans,"  seduces  a  virtuous  un- 
married female,  he  would  be  guilty  of  seduction,  although  he 
might  not  have  promised  marriage.  The  other  means  em- 
ployed to  accomplish  his  purpose,  as  contemplated  by  the 
statute,  must  be  such  as  the  law  will  recognize  to  he  fake  and 
fraudiUent,  according  to  the  legal  sense  of  those  words,  as  appli- 
cable to  the  fects  of  the  case.  As  if  the  defendant  although 
a  married  man,  being  the  pastor  of  the  church  of  which  the 
young  unmarried  female  was  a  member  and  her  school  teacher, 
as  is  disclosed  by  the  evidence  in  this  record,  having  her  entire 
confidence,  told  her  that  he  loved  her,  and  asked  her  to  return 
his  love,  and  if  she  would  allow  him  to  be  intimate  wit^  her  he 
would  not  harm  her,  would  not  hurt  her  fellings  for  the  world, 
that  he  had  thought  of  all  this  before  and  knew  it  was  not 
wrong ;  had  made  it  a  subject  of  prayer,  had  prayed  to  be  direc- 
ted right,  that  his  conscience  did  not  smite  him  for  the  course 
he  was  taking,  that  he  believed  if  it  had  been  ivrong  that  Prov- 
idence would  have  interposed  some  way  to  prevent  it,  that  he 
had  that  much  confidence  in  God  that  he  believed  that  some 
obstacle  would  have  been  interposed  to  their  intimacy,  that  his 
wife  did  not  love  him  and  had  reftised  to  have  anything  to  do 
with  him,  that  he  had  no  one  in  whom  he  could  place  confi- 
dence, and  begged  her  to  trust  him  wholly^  and  not  to  be  ao 
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reserved,  that  she  must  know  that  if  he  did  anything  wrong  it 
would  hurt  him  as  much  as  her^  that  she  might  know  that  he 
would  not  injure  himself,  etc. 

In  view  of  the  relative  position  which  this  unmarried  fe- 
male occupied  towards  the  defendant,  the  means  employed  by 
him  to  seduce  her,  come  within  the  definition  of  ''other  &lse 
and  fraudulent  means,'^  as  contemplated  by  the  statute,  and 
the  &ct  that  he  was  a  married  man  at  the  time,  and  that  his 
victim  knew  it,  does  not  protect  him  against  the  crime  of  se- 
duction, as  charged  in  the  indictment,  and,  in  my  judgment, 
there  was  no  error  in  sustaining  the  demurrer  to  the  defend- 
ant's  plea.  The  ol:gect  and  intention  of  the  statute  was  to 
protect  the  virtue  of  unmarried  females  against  seduction,  by 
married  as  well  as  upmarried  men,  either  by  persuasion  and 
promises  of  marriage,  absolute  or  conditional,  or  by  other 
fiJse  and  fraudulent  means,  and  to  punish  the  offender  there- 
for in  the  Courts,  so  as  to  prevent  the  injured  parties  or  their 
friends  from  seeking  redress  by  the  punishment  of  the  offender 
with  their  own  hands.  The  statute  is  a  beneficial  one,  and 
I  am  not  disposed,  as  a  judicial  magistrate,  to  restrict  its  opera- 
ti<Mi  80  as  to  defeat  its  object  and  manifest  intention.  The 
motion  in  arrest  of  judgment  was  properly  overruled. 

The  offense  as  charged  in  each  count  in  the  indictment  is 
sufficiently  technical  and  correct,  and  states  it  in  the  terms 
and  language  of  the  Code,  and  so  plainly,  that  the  nature  of 
the  offense  charged  might  have  been  easily  understood  by  the 
jury.  It  is  only  necessary  to  all^  in  the  indictment  such 
facts  as  make  out  the  offense  under  the  provisions  of  the  Code. 
All  the  evidence  expected  to  be  introduced  on  the  trial  need 
not  be  set  forth  in  the  indictment,  and,  therefore,  there  was  no 
error  in  the  Court  in^  admitting  evidence  pertinent  to  the  issue 
on  trial,  because  it  was  not  set  forth  therein. 

It  ie  insisted  that  the  Court  erred  in  charging  the  jury 
''that  the  presumption  of  law  is  that  she,  Emma  I.  Chi  vers, 
the  female  all^:ed  to  have  been  seduced,  was  virtuous,  and 
ti^p»«»pSL,«™..Ul,».ovedbyp™f.  Sh,m„.. 
have  personal  chastity.    If  she,  i^t  the  time  of  the  alleged  se^ 
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ductioiiy  had  never  had  unlawful  sexual  interoouTBe  with  man, 
if  no  man  had  then  carnal  knowledge  of  her,  she  was  a  vir- 
tuous female  within  the  meaning  of  the  law.  If  man  bad 
theh  carnal  knowledge  of  her,  had  had  sexual  int^conrse 
widi  her^  she  was  not  a  virtuous  female  within  the  meaning 
of  the  law." 

This  charge  of  the  Court  was,  in  my  judgment,  a  ooneot 
interpretation  of  what  the  statute  means  by  a  virtuous  un- 
married female.  If  the  unmarried  females  in  this  State  are 
not,  in  the  eye  of  the  law,  presumed  to  be  virtuous  until  the 
contrary  is  shown,  the  condition  of  our  unmarried  females  is 
quite  different  from  what  I  have  always  supposed  it  to  b^ 
and  cannot,  by  my  judgment,  sanction  the  contrary  presump- 
tion that  th^y  are  not  virtuous,  but  must  aiBrmativ^ly  prove 
that  they  are  so.  The  presumption  of  the  law  is  that  all  of 
our  unmarried  females  are  virtuous,  and  that  the  reverse 
thereof  is  the  exception.  The  proposition  contended  for,  as 
applicable  to  our  unmarried  females  in  this  State,  is  simply 
monstrous.  The  public  morals  of  our  people  have  not  yet 
become  so  corrupted  that  the  law  will  presume  that  our  un- 
married females  are  not  virtuous,  and  if  sudi  a  state  of  things 
existed,  it  would  be  a  very  cogent  reason  why  the  statute  against 
seduction  should  be  enforced  for  the  protection  of  society  gen- 
erally. 

But  it  is  said  the  Court  erred  in  its  charge,  in  not  submitting 
the  question  to  the  jury,  under  the  evidence  of  Collier  and 
others,  whether  Miss  Chivers  was  a  virtuous  unmarried  female, 
as  contemplated  by  the  statute,  at  the  time  of  her  alleged 
seduction  by  the  defendant.  The  Court  did  charge  the  jury 
that  if  she  had  never  had  unlawful  sexual  intercourse  with 
man,  if  no  man  had  then  had  carnal  knowledge  of  her,  she 
was  a  virtuous  female,  within  the  meaning  of  the  law,  but  if 
man  had  then  carnal  knowledge  of  her,  had  had  unlawful 
sexual  intercourse  with  her,  she  was  not  a  virtuous  female, 
within  the  meaning  of  the  law.  If  that  was  not  the  proper 
standard  by  which  a  virtuous  female  should  be  tested,  in  the 
sense  of  the  statute,  what  shall  be  the  proper  standard?    If 
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fihe  had  her  pristine  virtue  at  the  time  the  defendant  seduced 
her,  and  be  dq)rived  her  of  it,  was  she  not  a  virtuous  female, 
in  the  sense  that  word  is  used  in  the  statute  ?  Will  the  way- 
ward, imprudent  acts  of  a  school  girl,  the  allowing  improper 
•liberties  to  be  taken  with  her  person  in  play,  or  otherwise, 
rebut  the  presumption  of  the  law  that  she  is  a  virtuous  female, 
in  the  sense  of  the  statute,  and  that  she  has  had  carnal  knowl- 
edge of  a  noan?  In  the  estimation  of  some  people,  if  an  un- 
married female  wears  her  dress  too  short  or  too  low,  and 
thereby  exposes  her  person,  she  might  not  be  considered  a 
virtuous  female.  , 

What  shall  be  the  test  of  a  virtuous  unmarried  female,  in 
the  sense  and  meaning  of  the  statute,  unless  we  adopt  that  as 
stated  by  the  Court  in  its  charge  to  the  jury?  In  my  judg- 
ment, so  long  as  an  unmarried  female  retains  her  personal 
chastity,  she  is  a  virtuous  unmarried  female,  within  the  true 
intent  and  meaning  of  the  statute,  and  that  he  who  persuades 
or  induces  her  to  surrender  to  him  that  personal  chastity,  in 
the  manner  as  prescribed  therein,  is  a  seducer ;  in  other  words, 
if  no  man  has  ever  before  deprived  the  unmarried  female  of 
her  personal  chastity,  the  first  man  that  unlawfully  does  so  is 
the  seducer  of  a  virtuous  unmarried  female,  as  contemplated 
by  the  statute. 

In  this  case,  the  female  allied  to  have  been  seduced  had 
not  only  the  presumption  of  the  law  in  &vor  of  her  being 
virtuous,  but  she  stated  positively,  in  her  evidaioe,  that  no 
man  had  ever  had  carnal  knowledge  of  her  but  the  defendant 
Was  there  anything  in  the  evidence  of  the  defendant  which, 
in  the  judgment  of  the  law,  would  rebut  the  presumption  of 
her  being  a  virtuous  unmarried  female,  in  the  sense  of  the 
statute,  and  her  sworn  statement  that  she  was  so  at  the  time 
of  the  alleged  seduction  ? 

Whether  the  jury  believed  the  statements  of  Collier,  I  do 
not  know,  that  was  a  question  for  them,  but  what  were  his  state- 
ments in  relation  to  Miss  Chivers'  personal  chastity  ?  In  1867, 
be  went  to  school  with  her  to  the  defendant;  she  called  him 
to  her  one  day  in  the  school  room,  and  told  him  to  sit  by  her. 
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he  did  so^  and  she  took  his  hand^  pat  it  inside  her  hoBom 
next  to  her  skin,  he  felt  her  Ic^,  hugged  and  kissed  her.  At 
another  time,  she  told  him  that  she  would  let  him  sleep  with 
her  that  night,  provided  her  mother  was  absent,  agreed  to  gO| 
but  did  not|  was  sick.  At  another  time,  one  day  about  two 
o'clock|  she  sort  of  pulled  up  her  clothes  and  asked  him  if 
he  did  not  want  to  feel  her  1^;  this  was  near  the  school- 
house  where  the  boys  were  playing  ball ;  she  also  told  him 
one  day  in  the  school-house,  that  if  he  would  call  on  her  some 
night  like  a  decent  young  man,  and  afler  he  went  oat,  wait 
on  the  railroad  about  half  an  hour  or  so,  she  would  oome  oat 
and  meet  him  on  the  railroad;  that  arrangement  was  never 
consummated,  was  sick,  and  went  home  to  Alabama,  where  he 
lived  then  and  now.  Take  all  this  evidence  of  Collier  to  be 
true,  and  what  of  it?  Does  it  prove  that  any  man  had  oamal 
knowledge  of  her  person,  or  that  she  was  not  a  virtuous  an- 
married  female  in  the  sense  of  the  statute,  at  the  time  of  the 
allied  seduction  by  the  defendant?  The  law  presumes  her 
to  have  been  so,  and  she  swore  positively  that  she  was  so.  So 
fix  as  the  evidence  of  Collier  is  concerned,  admitting  it  all  to 
be  true,  the  citadel  of  her  virtue  remained  intact;  it  was  not 
captured  by  him,  or  any  other  man,  up  to  the  time  of  the 
alleged  seduction  by  the  defendant,  so  fir  as  the  evidence  shows. 
it  is  somewhat  remarkable,  however,  that  Collier,  being  about 
nineteen  or  twenty  years  of  age,  who  was  so  much  iempUid  by 
this  young  lady,  according  to  his  account  of  it,  did  not  im- 
prove the  opportunities  so  gratuitously  and  repeatedly  offered 
to  him.. 

After  all,  the  question  on  this  branch  of  the  case  for  the 
juiy  to  decide,  was  whether  Miss  Chivers  was  a  virtuous  un- 
married female  at  the  time  of  the  alleged  seduction  by  the 
defendant,  within  the  meaning  of  the  statute;  had  she  ever 
before  that  time  had  carnal  knowledge  of  a  man?  Was  she 
in  possession  of  her  personal  chastity  at  that  time,  and  did  the 
defendant  take  it  from  her?  The  presumption  of  the  law 
was  in  her  favor,  besides  her  positive  evidence  of  the  fict^ 
and  admitting  all  the  evidence  offered  to  prove  the  contrary 
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thereof  to  have  been  true,  still,  it  &lls  very  fiir  short  of  being 
sufficient,  under  the  law,  to  oebut  that  legal  presumption,  and 
the  proven  &ct  that  she  was,  at  the  time  of  the  seduction,  a 
virtuous  unmarried  female,  in  the  sense  and  meaning  of  the 
statute. 

There  is  no  evidenoe  offered  by  the  defendant  which  ap- 
proximates to  the  establishment  of  the  &ct  that  she  had  carnal 
knowledge  of  any  man  prior  to  the  alleged  seduction.  The 
evidence  of  Collier,  if  true,  proves  improper  conduct  on  her 
part,  but  there  is  nothing  in  that  evidence  which  would  auth- 
orize the  jury,  under  the  law,  to  find  that  she  had  carnal 
knowledge  of  him,  or  any  other  man.  I  will  not  say  that 
evidence  of  a  man  and  woman  being  found  in  bed  together, 
or  other  acts  of  a  similar  character,  which,  under  the  law, 
would  raise  a  violent  presumption  of  unlawfiil  sexual  inter- 
course between  the  parties,  would  not  be  sufficient  evidence 
of  carnal  knowledge  of  each  other  to  authorize  the  jury  to  so 
find;  but  there  are  no  facts  of  that  kind  proved  in  this  case, 
or  any  other  fiicts  which,  under  the  law,  would  raise  a  vio- 
lent presumption  that  she  had  had  carnal  knowledge  of  any 
man  other  than«the  defendant,  and,  for  that  reason,  there  was 
no  error  in  the  charge  of  the  Court  of  which  the  defendtot 
can  complain.  The  Court  ought  not  to  have  charged  the  jury 
upon  an  assumed  state  of  &cts  not  proved  by  the  evidence, 
but  the  Court  did  charge  the  jury  that  she  must  have  had 
personal  chastity,  that  if  man  had  carnally  known  her,  had 
had  unlawful  sexual  intercourse  with  her,  she  vras  not  a  vir- 
tuous female  within  the  meaning  of  the  law,  and  left  the  jury 
to  decide  that  question,  under  the  evidence,  in  relation  tp  that 
point  in  the  case,  including  Collier's  evidence,  as  well  as  that 
of  the  other  witnesses. 

Where  is  the  evidence  in  this  record  that  raises  a  violent 
presumption  under  the  kw,  that  Miss  Chivers  ever  had  at  any 
time  carnal  knowledge  of  any  man  other  than  the  defendant, 
which  would  have  authorized  the  Court  to  have  charged  the 
jury  in  relation  to  it?  When  a  defendant  is  indicted  on  the 
criminal  side  of  the  Court  for  seducing  a  virtuous  unmarried 
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female,  it  is  not  a  good  legal  defense  for  him  to  Mack  ball  her 
diaracter  by  proving  loose  declarations,  imprudent  or  immod- 
est conduct  on  the  part  of  his  victim ;  but  he  must  go  further, 
and  prove  that  she  had  lost  her  personal  chastity  prior  to  bis 
alleged  seduction  of  her,  or  he  must  prove  such  fects  as,  under 
the  law,  would  raise  a  violent  presumption  that  she  had  done 
80,  such  facts  as,  under  the  law,  would  authorize  a  jury  to  find 
that  she  had  had  unlawful  sexual  intercourse  with  a  man.  To 
hold  otherwise  will  make  the  statute  which  was  intended  to 
protect  the  personal  chastity  of  unmairied  females  not  worth 
the  pap^  on  which  it  is  written. 

It  was  not  the  object  of  the  statute  to  protect  the  d^end- 
anfs  per9(mcU  ehastUyy  as  the  argument  assumes,  but  the  object 
of  it  was  to  protect  the  perscMud  chastity  of  the  unmarried 
female  against  his  attempts  to  take  it  firom  her,  no  matter 
what  may  now  be  his  pretexts  or  excuses  for  depriving  her  of 
it  If  she  was  such  a  notorious  character  as  he  would  now 
have  us  to  believe,  why  did  he  not  have  her  excluded  from  the 
church  of  which  he  was  the  pastor.  Is  it  a  l^al  defense  for  him 
now  to  say  that  he  was  seduced  to  deprive  her  of  her  personal 
chastity?  The  argument  amounts  to  just  that  and  nothing 
more. 

It  was  not  a  question  of  damages  that  was  involved  on 
the  trial  of  the  accusation,  or  whether  the  defendant  was  guilty 
of  the  oflense  of  adultery  and  fornication,  but  {he  question  was 
did  the  defendant  deprive  the  unmarried  female  of  her  per* 
sonal  chastity,  as  allied  in  the  indictment.  If  she  had  lost 
it  befell,  then  he  did  not  deprive  her  of  it^  for  he  could  not 
take  firom  her  that  which  she  did  not  have.  The  law,  however, 
presumes  that  Miss  Ghtvers  was  a  virtuous  unmarried  female 
in  the  sense  of  the  statute,  at  the  time  of  the  alleged  seduction; 
she  swore  that  she  was,  and  taking  all  the  evidence  ofiered  by 
the  defendant  to  show  the  contrary  thereof  to  be  true,  it  is 
not  sufficient,  under  the  law,  to  have  authorized  the  jury  to 
find  that  she  was  not  a  virtuous  unmarried  female  as  contem- 
plated by  the  statute,  and  who  could  not  have  been  seduced 
and  deprived  of  her  personal  chastity  by  the  defendant^  as 
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alleged  ia  the  indictment.  In  my  judgment,  there  was  no 
error  in  the  refusal  of  the  Court  to  charge  as  requested  or  in 
the  charge  as  given,  of  which  the  defendant  had  a  right  to  com- 
plain, in  view  of  the  evidence  contained  in  the  record.  If  the 
jury  believed  the  testimony  of  Miss  Chivers  and  her  mother, 
(and  that  was  a  question  exclusively  for  their  consideration) 
then  the  verdict  was  unquestionably  right,  and  according  to  the 
repeated  rulings  of  this  Court,  heretofore  made,  that  verdict 
should  not  be  disturbed.  I  am,  therefore,  of  the  opinion  that 
the  judgment  of  the  Court  below  should  be  afi&rmed. 


Leonidas  N.  Callaway,  plaintiff  in  error  vs.  The  May- 
or AND  Aldermen  of  the  City  of  MiLL£i>0EyiLL£, 
defendant  in  eiTor. 

Toll  &  Doerflinger,  plaintiffs  in  error  vs.  The  Mayor 
AND  Aldermen  of  the  City  of  Milledgeville,  de- 
fendant in  error. 

A  manicipal  corporation  which  has,  without  anthority  of  law,  levied  and 
coHected  a  license  fee  for  retailing  spirituous  liquors,  is  liable  to  an 
action  by  the  party  paying  the  same  for  the  recoTery  of  the  amount  of 
the  fee  thus  paid. 

Municipal  corporation.  License.  Before  Judge  Bobin- 
SON.     Baldwin  Superior  Court.     August  Term,  1872. 

The  above  cases,  involving  the  same  questions,  were  argued 
and  decided  together. 

They  where  heard  upon  the  following  agreed  statement  of 
fiicta : 

"  The  plaintiffs,  Leonidas  N.  Callaway  and  Toll  &  Doer- 
flinger, being  liquor  dealers  within  the  corporate  limits  of  the 
City  of  Milledgvalle,  were^  by  an  ordinance  of  the  City 
Council,  required  to  take  out  licenses  during  the  years  1866^ 
1867,  1868  and  1869,  to  retail  spirituous  liquors  in  said  city, 
and  for  said  license  for  the  year  1866,  Callaway  paid  to  the 
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clerk  of  said  Coancil  $60  00,  for  the  year  1867,  $151  00,  for 
the  year  1868,  0101  00,  and  for  the  year  1869,  $101  00.  Toll 
&  Doerflinger  paid  to  said  cl^k  for  the  year  1867,  |150  00, 
for  the  year  1868,  $101  00,  and  for  six  months  of  the  year 
1869,  $51  00.  By  a  decision  of  the  Supreme  Court  of  (Jeor* 
gia,  the  power  of  the  said  City  Council  to  grant  license  to  re- 
tail spirituous  liquors  was  denied,  and  therefore  the  exaction 
of  said  license  fees  was  unauthorised.  The  Ordinary  of  the 
county  of  Baldwin  now  claims  from  the  plaintiffi  the  amount 
of  a  county  license  to  retail,  for  the  years  they  were  licensed 
as  aforesaid  by  said  City  Council.  The  plaintiffs  brought  their 
actions  to  recover  the  amount  of  said  license  fees  thus  illegal- 
ly exacted  from  them." 
The  Court  dismissed  both  cases  and  the  plaintiff  excepted. 

I.  L.  Harris;  Sandfori)  &  Furman,  for  plaintiffiin 
error. 

L.  H.  Briscoe,  by  Z.  D.  Harrison,  for  defendant 

Trippe,  Judge. 

If  an  injunction  will  be  granted  against  a  municipal  cor- 
poration to  restrain  the  collection  of  an  illegal  tax,  will  not 
an  action  lie  to  recover  that  tax  if  It  be  paid;  can  a  reasona- 
ble reply  in  the  negative  be  made?  Is  not  an  affirmative 
answer  almost  a  necessary  legal  corollary?  If  a  party  can 
enjoin  the  doing  of  an  act  because  it  is  wrongful,  can  he  not 
reoover  damages  when  that  act  is  done,  especially  if  he  suffer 
damage  from  it.  In  42  Oeorgia,  235,  it  was  dedded  that  the 
City  Council  of  Milledgeville  had  no  authority  to  collect  a 
license  fee  for  the  sale  of  liquors  within  the  corporate  limits  of 
the  dty«  In  the  case  of  The  Cherokee  Bank  and  Inmtrance 
Company  t».  Justices  of  the  Inferior  Omrt  of  Whitfield  county j 
28  Qeorgia^  121,  a  mandamae  was  allowed  against  the  Justices 
to  force  then  to  refund  to  the  relators  the  tax  for  two  years 
which  it  was  held  the  county  had  illegally  assessed  and  col- 
lected from  them.    The  principle  that  allowed  the  mandamm 
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in  that  case  would  sustain  the  common  law  action  in  this.  It 
is  hardly  possible  to  conceive  a  case,  except  in  certain  instances 
of  pari  delicto,  where  a  party  illegally  obtaining  money  can- 
not be  made  to  pay  it  back.  Here  the  same  party  (the  city) 
who  got  the  money  is  called  on  to  repay.  It  is  not  like  a  case 
of  attempted  recovery  for  error  of  judgment  in  judicial  officers. 
Nothing  is  demanded  of  the  officers  who  committed  the  error. 
They  did  not  act  judioially  in  assessing  and  collecting  the  tax. 
The  city  has  the  money,  and  under  the  decision  of  this  Court 
has  it  illegally,  and  on  the  principle  of  returning  what  ex 
mqao  et  bono  does  not  belong  to  it,  should  repay  it.  This  is 
not  like  the  case  of  a  party  voluntarily  paying  money  to 
another  under  mere  ignorance  of  the  law.  Here  they  do  not 
stand  on  an  equality.  No  suit  would  have  been  brought  to 
enforce  the  demand.  The  claimants  of  the  tax  or  license  fee 
held  the  power  of  a  government  in  terrorem  over  the  plain- 
tifis  in  error.  They  could  issue  their  own  process  to  secure 
their  demand,  and,  a  levy* and  sale  were  the  sharp  and  quick 
remedies  to  enforce  it. 
Judgment  reversed. 


Martin  G.  Brady,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Wbere  tbe  defendant  was  indicted  for  having  used  obscene  and  vulgar 
language  in  the  presence  of  a  female,  without  provocation,  the  absence 
of  a  witness  by  whom  he  expected  to  prove  that  the  female  was  at  one 
time  pregnant  and  absented  herself  from  the  community  in  which  she 
lived  on  that  account,  was  no  ground  of  continuance,  as  such  proof,  if 
introduced,  would  constitute  no  defense.     (R.) 

2.  When  obscene  and  vulgar  language  is  used  in  the  hearing  of  a  female, 
the  words  are  used  in  the  presence  of  a  female,  as  contemplated  by  the 
atatttie.     (R.) 

Criminal  law.     Continuance.     Before  Judge  Harrell. 
Terrell  Superior  Court.    May  Term,  1872. 

For  the  &cts  of  this  case>  see  the  decision* 
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F.  H.  Harper^  by  CX/ARKE  &  Goes ;  W.  A.  Hawkins  ; 
C.  B.  WooTEN,  for  plaiDtiff  in  error. 

Jahes  F.  Flewellen^ Solicitor  General;  Lyon  &  iRvnr 
for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  a  misdemeanor  under  sec- 
tion 4306  of  the  Code,  and  charged  with  having  used  obscene 
and  vulgar  language  in  the  presence  of  a  female  without  pro« 
vocation.  On  the  trial  the  defendant  was  found  guilty.  A 
motion  was  made  for  a  new  trial  on  the  grounds  set  forth  in 
the  record,  which  was  overruled  by  the  Court,  and  the  de- 
fendant excepted. 

1st.  There  was  no  error  in  overruling  the  motion  for  a  con- 
tinuance. The  &ct  that  the  defendant  expected  to  prove  by 
the  absent  witness,  that  the  female  in  whose  presence  the  ob- 
scene and  vulgar  words  were  alleged  to  have  been  spoken  was 
at  one  time  pr^nant,  and  absented  herself  fix)m  the  commu- 
nity in  which  she  lived  on  that  account,  did  not  constitute  uiy 
legal  defense  for  the  defendant,  under  the  law,  for  using  ob- 
scene and  vulgar  language  in  herpresence  without  any  provoca- 
tion, and  her  condition  and  absence  from  the  community  did 
not  constitute  such  provocation. 

2d.  The  words  used  by  the  defendant,  as  charged  in  the  in- 
dictment, and  proved  on  the  trial,  are  admitted  to  have  been 
quite  obscene  and  vulgar  enough  to  shock  the  moral  sensibili- 
ties of  all  decent  people ;  but  it  is  said  the  words  were  not  used 
in  the  presence  of  the  female  as  contemplated  by  the  statute. 
The  evidence  is  that  the  female  in  whose  presence  the  words 
are  alleged  to  have  been  used,  resided  in  a  house  close  to  de- 
fendant, just  across  the  street,  in  the  same  village,  and  that 
the  night  the  words  were  used,  the  female  was  at  the  house  of 
a  neighbor,  about  one  hundred  and  fifty  yards  distant  fixun 
defendant's  house.  Whether  defendant  knew  she  was  absent 
from  her  own  house  at  the  time,  does  not  appear,  but  he  was 
Standing  in  the  piazza  of  his  own  house  and  spoke  the  words 
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loud  enough  for  the  female  to  hear  them  at  the  house  of  her 
neighbor,  and  tliey  were  addressed  to  tlie  female  hy  name,  and 

called  her  ^^you  damned  old /'  etc.,  etc.    She  heard  the 

words  distinctlj,  and  it  would  seem  from  the  fact  that  tlie 
W(»ds  were  addressed  to  her  by  name,  that  the  defendant  in- 
tended and  expected  she  should  hear  them;  at  any  rate,  she 
did  hear  them,  and,  in  our  judgment,  when  obscene  and  vul- 
gar words  are  used  in  the  hearing  of  a  female,  the  words  are 
Bsed  in  the  presence  of  a  female,  as  contemplated  by  the  statute, 
the  more  especially  when  the  obscene  and  vulgar  words  are 
addressed  to  that  female  by  name. 
Let  the  Judgment  of  the  Court  below  be  affirmed. 


Abel  A.  Lbmok,  executor,  et  al.,  plaintiffii  in  error  V8,  Wun 
LiAM  Jenkins  et  oLy  defendants  in  error. 

1.  Where  tbe  issue  upon  trial  was,  whether  a  deed  made  by  the  grantor 
nnder  which  property  acquired  by  his  first  wife,  is  conveyed  away  to 
the  exclusion  of  his  child  by  her,  and  under  which  the  fee  simple  title 
is  conveyed  to  his  daughter  by  his  second  wife  and  the  children  of  his 
brother,  was  the  result  of  monomania  and  the  improper  influence  ex- 
ercised by  his  brother,  which  deed  the  grantor  subsequently  had  taken 
Dp,  and  which  he  again  confirmed,  it  was  not  error  in  the  Court  to 
allow  a  witness  to  testify  that  some  time  between  the  execution  of  the 
deed  and  the  death  of  the  grantor,  he  had  heard  him  (the  grantor) 
say  that  his  brother  was  trying  to  get  him  to  convey  to  the  brother  s 
children  said  property,  which  came  by  his  first  wife,  and  that  he  asked 
witness'  advice  about  it ;  that  at  the  time  the  brother  was  present  with 
some  papers  he  was  endeavoring  to  induce  the  grantor  to  sign.     (R.) 

Z  Upon  such  an  issue  it  was  not  error  for  the  Court  to  charge  the  jury 

that  if  the  grantor,  at  the  time  of  the  execution  of  the  first  deed  was 

'laboring  under  monomania,  caused  by  the  marriage  of  his  daughter, 

and  the  deed  was  the  result  of  that  monomania,  they  should  set  it 

aside.     (R. ) 

8.  The  verdict  of  the  jury  being  the  decision  of  a  tribunal  appointed  by 
law  to  pass  upon  facts,  and  being  not  contrary  to,  but  rather  supported 
by  the  evidence  taken  altogether,  ought  not  to  be  disturbed.     (R.) 

New  trial.  Evidence.  Monomania.  Insanity.  Deed.  Before 
Judge  Green.  Henry  Superior  Court.  October  Term,  1872. 
Vol.  xlvui.  21. 
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Abel  A.  Lemon,  as  executor  of  Alexander  Lemon,  deceased, 
filed  his  bill  against  William  Jenkins  and  othera,  contain- 
ing substantially  the  following  all^ations: 

Alexander  Lemon  died  on  December  17th,  1866,  and 
shortly  thereafter  complainant  qualified  as  his  executor;  the 
assets  of  the  estate  which  have  come  to  complainant's  hands 
are  insufficient  to  satisfy  the  debts  of  deceased.  The  second 
item  of  testator's  will  is  as  follows: 

^'Item  2d.  That  whereas,  I  did  heretofore,  to-wit:  on  or 
about  the  13th  day  of  November,  1861,  make  and  execute  to 
my  daughter  Eliza  Ann  Lemon,  and  the  children  of  Abel 
A.  Lemon,  a  certain  deed  of  gift  to  a  certain  parcel  of  land, 
lying  and  being  in  the  fourteenth  district  of  Monroe  county, 
and  known  in  the  plan  of  said  district  as  lot  number  eighty- 
nine  containing  two  hundred  and  two  and  a  half  acres, 
more  or  less;  and,  whereas,  I  did  subsequently,  to-wit:  about 
the  year  of  our  Lord,  1863,  make  and  execute  to  my  daughter, 
then  Mary  Price,  (now  Jenkins)  and  her  heirs,  a  deed  of  gift 
to  the  same  tract  or  parcel  of  land.  It  is  my  will  that  said 
tract  or  parcel  of  land  shall,  at  my  death,  become  the  property 
of  my  said  daughter  Eliza  Ann  Lemon,  and  the  children  of 
Abel  A.  Lemon,  to-wit:  Elizabeth  J.  Lemon,  Martha  A. 
Lemon  and  Abel  Alexander  Lemon,  share  and  share  alike; 
that  my  executor  hereinafter  named,  shall,  in  his  discretion, 
sell  said  land  at  any  time  afl^er  my  death,  or  if  he  thinks  best, 
keep  and  rent  it  out  or  otherwise  use  said  land,  until  all  of 
the  above  named  legatees  become  of  age.  And  that  no  part 
of  said  land  shall  belong  to  my  daughter,  Mary  Jenkins,  or 
her  heirs." 

Complainant  fiirther  alleges  that  on  November  13th,  1861, 
testator  made  and  delivered  to  the  l^atees  mentioned  in  said 
item,  who  were  then  minors,  a  deed  to  said  tract  of  land, 
which  remained  in  the  possession  of  complainant's  family  for 
one  or  two  years,  when  it  disappeared  and  perhaps  may  have 
fallen  into  the  liands  of  testator.  After  the  death  of  testator  this 
deed  was  found,  but  in  a  mutilated  condition,  the  names  of 
testator  and  of  the  attesting  witnesses  having  been  torn  o£ 
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This  instrument  had  never  been  recorded.  On  August  14thy 
1863,  testator  executed  a  deed  conveying  said  tract  of  land  to 
one  William  Price  in  trust  for  the  use  of  his  wife  Mary  F. 
Price  during  her  life,  then  to  her  children,  and  if  no  children, 
to  her  heirs.  William  Price  died  and  his  widow  subsequent- 
ly married  the  defendant,  William  Jenkins.  Testator,  on 
February  23d,  1865,  having  discovered  that  the  first  deed 
was  lost  or  mislaid,  reaffirmed  the  same  under  his  liand  and 
seal.  William  Jenkins  and  wife  claim  said  land  as  do  also  the 
grantees  in  the  first  deed.  Under  these  circumstances  com- 
plainant cannot  sell  the  same  and  apply  the  proceeds  thereof 
to  the  payment  of  testator's  debts  without  litigation.  He 
therefore  applies  to  the  Court  for  its  a&sistance  ^in  order  to 
avoid  a  multiplicity  of  suits,  etc*  Prayer,  that  all  of  said 
deeds  may  be  decreed  to  be  canceled,  and  tliat  the  Court  shall 
decree  to  whom  said  land  belongs;  that  the  writ  of  subpoena 
may  issue. 

The  answers  of  the  defendants  are  unnecessary  to  an  un- 
derstanding of  the  decision  of  the  Court,  and  are,  therefore, 
omitted.  The  bill^  evidence  and  motion  for  a  new  trial  clearly 
present  the  case. 
The  complainant  introduced  the  following  evidence : 
Abel  A.  Lemon,  the  complainant,  in  addition  to  sustaining 
ike  allegations  of  his  bill,  testified  as  follows :  The  deed  of 
November  13th,  1861,  conveying  the  land  in  controversy  to 
Eliza  Lemon,  the  daughter  of  testator  by  his  second  wife,  and 
to  the  children  of  complainant  was  drawn  by  complainant. 
It  was  signed  by  testator,  and  witnessed  by  Humphrey  Tom- 
linson,  John  A.  Smith,  and  Bushrod  Pettil,  a  Justice  of  the 
Peace,  in  the  presence  of  complainant  Testator  then  took 
the  deed,  called  up  the  children,  and  delivered  it  to  his  daugh- 
ter Eliza  for  herself  and  the  others.  Eliza  handed  the  deed 
to  complainant  and  requested  him  to  keep  it.  Testator  was 
complainant's  brother.  He  requested  complainant  to  write 
the  deed  for  him.  Advised  him  to  make  a  will.  He  re- 
fused. Complainant  put  him  off  once  or  twice,  until  he  said 
that  if  complainant  would  not  prepare  the  deed,  he  would  get 
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some  other  person  to  write  it  for  him.  Kept  the  deed  mx  or 
eight  months,  perhaps  longer^  when  testator  asked  for  it 
Complainant  told  him  that  he  had  no  right  to  give  up  the 
deed,  but  disliking  to  refuse  him,  prepared  an  exact  oopj  of 
the  original.  Some  time  after  this,  testator  and  his  son-in- 
law,  William  Price,  came  to  see  complainant,  and  testator  re- 
quested a  settlement  of  money  matters  between  them,  and 
while  complainant  was  looking  up  the  papers  shovring  testa* 
tor's  indebtedness  to  him,  testator  asked  for  the  deed.  Com- 
plainant found  it  and  placed  it  on  the  table.  Testator's  in- 
debtedness to  him  at  that  time  was  more  than  $1,500  00.  He 
paid  in  cash  all  over  that  amount,  and  gave  me  his  note,  with 
Price  as  security,  for  the  balance.  Complainant  then  left  the 
room.  At  this  time  Price  held  the  deed  in  his  hands  and  was 
reading  it.  When  complainant  returned,  testator  and  Price 
were  gone  and  the  deed  was  missing.  Never  asked  testator 
or  Price  for  the  missing  deed,  as  he  had  a  copy.  Never  saw 
this  deed  again  until  he  found  it  in  the  office  of  John  B. 
Hart,  Esq.,  when  he  took  it  up  and  said  it  was.  his  property 
and  he  should  keep  it.  When  the  deed  was  taken  from  the 
possession  of  complainant  it  was  not  mutilated ;  when  he  found 
it  again  the  names  of  the  maker  and  of  the  attesting  witnesses 
were  torn  off.  The  deed  was  executed  at  the  house  of  testa- 
tor. He  was  sober  and  perfectly  capable  of  making  any  con* 
tract.  The  deed  was  read  over  to  him  in  the  presence  of  the 
witnesses.  He  executed  it  freely  and  voluntarily.  Com- 
plainant did  not  influence  him  to  execute  the  deed,  bat  ad- 
vised him  to  the  contrary.  Does  not  know  who  mutilated 
the  deed.  Testator  frequently  sent  for  complainant  to.  advise 
him  in  his  business.  Sometimes  drew  papers  for  him.  Was 
usually  with  him  on  such  occasions.  On  the  occasion  that  the 
deed  of  November  13th,  1861,  was  executed,  oompUdnant 
drew  a  tleed  for  testator,  in  which  he  conveyed  his  n^roes  to 
his  wife  for  life,  remainder  to  his  daughter  Eliza,  and  in  case 
she  died  without  issue,  remainder  over  to  thechildr^of  com* 
plainant.  Thirty  or  forty  n^roes  were  conveyed.  Com- 
plainant was  appointed  trustee.    Testator  had  lost  one  eye^ 
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suffered  from  rheumatism,  and  ooald  not  move  about  well. 
He  sometimes  took  a  drink,  but  never  saw  him  when  he  was 
unable  to  make  a  contract  or  to  transact  his  business.  In 
1861,  testator's  daughter,  Mary,  was  eighteen  or  twenty  years 
old.  Price  ran  away  with  her  and  married  her.  Testator 
was  displeased  with  this  conduct.  When  he  was  in  trouble 
he  did  not  drink.  He  was  very  much  enraged  at  this  mar- 
riage. He  cried  and  cursed  about  it.  The  deed  was  made 
on  the  second  day  after  her  marriage.  The  land  in  contro* 
versy  was  drawn  by  Mary's  mother  and  her  sister,  Eliza 
Smith,  as  orphans.  When  the  deed  of  1863  was-executed, 
testator  and  Price  and  his  wife  were  friendly.  Price  died  be- 
fore the  testator.  When  Mary  married  Jenkins,  testator  was 
very  much  opposed  to  it  and  tried  to  keep  her  from  it.  The 
certificate  by  which  he  reaffirmed  the  deed  of  1861  was  pre- 
pared by  complainant  and  signed  immediately  after  Mary's 
second  marriage.  Complainant  also  drew  the  copy  deed  to 
which  said  certificate  is  attached. 

Humphrey  Tomlinson  proved  the  execution  and  delivery 
of  the  deed  of  November,  1861. 

John  A.  Smith  corroborated  Tomlin^n  as  to  the  execution 
and  delivery  of  the  deed,  and  testified  additionally  as  follows: 
Witness  conversed  with  testator  for  some  time  before  the  other 
witnesses  to  the  deed  came  in,  about  making  a  will  and  not  a 
deed ;  told  him  that  if  he  made  a  deed  he  never  could  revoke 
it  if  he  subsequently  changed  his  mind,  but  if  he  made  a  will 
he  could  change  it.  Testator  replied,  "No,  I  intend  to  make 
a  deed,  so  that  it  cannot  be  changed,  for  my  determination  is, 
and  I  have  made  up  my  mind,  that  my  daughter  Mary  shall 
never  have  the  wrapping  of  my  finger's  worth  of  my  prop- 
erty, and  there  is  no  use  in  talking  about  it."  Testator  was 
competent  to  transact  business,  and  executed  the  deed  freely 
and  voluntarily.  He  was  neither  drinking  nor  drunk  at  the 
time.  Has  known  testator  for  many  years,  and  have  never 
aeen  him  in  a  condition  incompetent  to  transact  his  business. 
He  was  greatly  excited — mad  about  Mary's  marriage.  He 
oied  during  the  time  witness  was  there. 
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Doctor  Tye  testified  as  follows :  Knew  testator  for  twenty- 
five  or  thirty  years;  was  his  family  physician  in  November, 
1861.  He  was  capable  of  attending  to  his  bosiness  and  of 
making  any  sort  of  contract.  He  was  an  excitable  man  and 
sometimes  drank  liquor.  He  kept  it  in  his  house.  He  was 
sometimes  pretty  £ir  along  in  drink. 

The  answers  of  Andrew  J.  Cloud  to  a  set  of  interrogato- 
ries were  substantially  as  follows:  Testator  told  witness  that 
he  made  a  deed  in  1861,  conveying  the  property  in  dispute 
to  bis  daughter  Eliza  and  the  children  of  complainant.  Af- 
terwards saw  the  deed  ;  it  was  signed  by  John  A.  Smith,  H. 
Tomlinson  and  B.  Pettil,  Justice  of  the  Peace,  as  witnesses. 
Does  not  know  when  the  deed  was  executed,  except  from  the 
date  it  bore.  It  was  dated  November  30th,  1861.  Com- 
pared the  copy  deed  prepared  by  complainant  with  the  origi- 
nal before  it  was  mutilated,  and  found  it  correct  This  oc- 
curred at  the  house  of  complainant,  at  McDonough.  Com- 
plainant had  the  original  and  the  copy  in  his  possession  at 
the  time.  Testator  was  very  much  opposed  to  his  daughter's 
marriage,  but  never  saw  him  act  like  a  wild  man.  He  told 
witness  that  she  shoBld  never  have  any  of  his  property.  Has 
no  clear  recollection  on  the  subject,  but  it  is  the  impression  of 
witness  that  he  witnessed  a  deed  from  testator  to  his  daughter, 
Mrs.  Jenkins.  Has  heard  testator  say  that  this  property  came 
by  his  firet  wife. 

Complainant  introduced  the  original  deed  of  November 
13th,  1861,  in  its  mutilated  condition,  and  the  examined  copy 
thq^eof. 

The  depositions  of  Eliza  Barham,  formerly  Lemon,  the 
daughter  of  testator,  of  Nancy  Lemon,  his  widow,  of  Minerva 
Lemon,  his  sister-in-law,  and  of  Elizabeth  J.  Lemon,  corrob- 
orated substantially  the  testimony  of  complainant  as  to  the 
execution  of  the  deed  of  November  13th,  1861,  and  as  to  the 
condition  of  testator  at  the  time.  They  further  testified  that 
n^  influence  was  used  on  testator  to  procure  said  deed,  but 
supposed  it  was  caused  by  the  marriage  of  his  daughter  Mary 
with  William  Price  against  his  wishes ;  that  complainant  only 
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prepared  the  deed  under  the  threat  of  testator  that  unless  he 
did  80  he  would  procure  the  services  of. some  one  else;  that 
William  Price  and  his  wife  were  aware  of  the  existence  of 
said  deed  soon  afler  its  execution. 

Complainant  introduced  testimony  to  show  the  indebted- 
ness of  testator,  unnecessary  here  to  set  forth,  and  closed. 

The  defendants,  Jenkins  and  his  wife,  introduced  the  deed 
of  the  15th  of  August,  1863,  conveying  said  property  to  Price 
as  trustee  for  his  wife. 

Thomas  M.  Speer  testified  as  follows :  Testator  would  not 
sell  the  land  in  controversy  because  he  became  the  owner  of 
it  through  his  first  wife,  and  said  he  intended  it  for  his  daugh- 
ter Mary,  her  only  child.  Witness  endeavored  to  purchase 
it  repeatedly,  but  testator  always  refused  to  sell  for  the  above 
reasons.  About  the  time  of  Mary's  first  marriage  he  drank  a 
great  deal.  Had  offered  more  than  $3,000  00  in  gold  for  the 
land.  The  additional  fifty  acres  embraced  in  the  deed  to 
Mary,  of  1863,  was  worth  $10  00  or  $12  00  per  acre.  Never 
saw  testator  when  he  was  not  competent  to  transact  business. 

Dr.  Hanson  testified  as  follows :  In  1851  or  1852,  a  Mr. 
Tanner  offered  $4,000  00  for  the  lot.  Witness  advised  testa- 
tor to  sell  it.  He  said  that  he  would  not  sell  it  at  any  price, 
that  the  land  came  by  Mary's  mother  and  he  intended  it  for 
her.  Never  saw  testator  when  he  was  incapable  of  attending 
to  business.  Witness  refused  to  marry  Mary  to  Price  be- 
cause he  thought  she  was  too  young.  Testator  was  a  very 
excitable  man.  In  a  trouble  in  reference  to  a  daughter's  mar- 
riage, witness  knows  no  man  who  would  have  been  more  ex- 
cited. There  was  no  reason  why  he  should  have  been  in  so 
excited  a  condition.  During  excitement,  which  is  continued, 
the  blood  tends  to  the  brain,  until  it  would  or  might  produce 
apoplexy. 

James  B.  Crabbe  testified  as  follows :  Has  heard  testator 
say  many  times  that  the  land  in  controversy  came  by  Mary's 
mother  and  he  intended  to  keep  it  for  her.  Saw  Price  steal 
Mary  at  the  time  he  married  her.  As  soon  as  Price  and 
Mary  ran  away,  testator  came  running  by  witness'  shop,  say- 
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ing  he  was  ruined,  that  Mary  had  run  away.  The  next  daj 
he  was  very  much  excited,  crying  and  cursing.  Saw  him 
take  a  drink.  Some  time  after  this  testator  became  reconciled 
to  Price  and  his  daughter.  Saw  Price  and  his  wife  at  testar 
tor's  house. 

Charles  Walker  testified  as  follows:  Has  heard  testator  say 
that  the  lot  in  controversy  came  by  Mary's  mother  and  he  in- 
tended it  for  her.  Price  was  a  clever,  hard  working  man,  of 
good  family.  Testator  and  witness  had  been  very  firiendly 
previously  to  Mary's  marriage,  but  he  would  not  speak  to 
witness  for  six  months  afterwards,  either  because  he  thought 
witness'  son  had  assisted  in  stealing  Mary  or  because  he  heard 
that  witness  was  to  have  married  them. 

James  M.  Hambrick  testified  as  follows :  Has  heard  testa- 
tor say  Ihat  the  land  in  controversy  came  by  Mary^s  mother 
and  he  intended  it  for  her.  Witness  boarded  at  testator's 
house.  For  many  nights  after  Mary's  marriage,  when  wit- 
ness woke  up,  he  would  hear  testator  making  a  noise  as  with 
a  stick,  saying  he  was  ruined,  and  in  the  morning  he  would 
be  in  the  back  yard  crying,  beating  the  ground  with  his  stick 
and  saying,  ^'Ohl  myohildl  my  child  I"  This  ftirious  ex- 
citement continued  for  two  or  three  days.  From  what  wit- 
ness saw  and  heard,  he  does  not  think  that  testator  was  com- 
petent to  contract.  When  he  had  business  to  transact,  he 
would  send  for  complainant.  Has  heard  him  speak  oft;ener 
of  Mary  than  of  Eliza.  He  did  not  go  to  the  table  for  a  week 
after  Mary's  marriage.  Thinks  that  he  indulged  Maiy  that 
he  might  induce  her  not  to  marry.  Witness  is  of  counsel  for 
Mary  Jenkins  and  collected  the  testimony. 

The  defendant,  Mary  Jenkins,  the  daughter  of  testator,  tes- 
tified as  follows :  Married  Mr.  Price  on  November  1 1th,  1861. 
Was  then  nearly  fiftieen  years  old.  Testator  had  told  her  ever 
since  she  was  a  child  that  the  land  in  controversy  was  for  her. 
Was  reconciled  to  testator  about  six  months  aft^r  the  marriage. 
He  was  sick  and  sent  for  defendant  and  her  husband  about 
midnight;  they  went  at  once.  The  next  year  they  lived  in 
the  same  house  with  testator  for  about  three  months.     Was 
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present  when  he* made  the  deed  to  her  in  1863.  Q.  R.  Nolan 
and  Mr.  Cloud  attested  the  deed.  This  instrument^  the  mu- 
tilated deed  and  the  deed  to  his  negroes^  were  delivered  to 
defendant  by  testator,  who  told  her  to  hold  them  for  her  pro- 
tection. Testator  sent  the  money  by  Mr.  Price  to  buy  the 
additional  fifty  acres  already  mentioned.  Defendant  married 
Jenkins  on  February  lOth,  1865.  Testator  was  angry  about 
this  second  marriage  for  nine  or  ten  months.  Has  six  chil- 
dren ;  the  oldest  is  ten  years  of  age. 

James  A.  Maxwell  testified  as  follows :  Has  heard  testator 
say  that  the  land  in  controversy  came  by  Mary's  mother,  and 
he  intended  to  save  it  for  her.  Has  frequently  heard  Tanner 
offer  testator  $7,000  00  for  said  property  in  gold,  but  he  would 
not  sell  it  because  it  was  for  Mary.  In  1861,  testator  was 
diseased,  feeble  in  health,  walked  bent  over,  and  with  a  stick. 
He  always  had  liquor  about  his  house,  and  drank  it.  On  the 
day  after  Mary's  first  marriage  he  appeared  to  be  mad  with 
everybody ;  he  was  making  a  powerful  fiiss ;  he  would  walk 
forward  and  back  through  the  house,  going  on  at  a  terrible 
rate,  making  a  noise.  He  seemed  to  be  reckless  for  a  week 
or  two.  He  sent  for  witness  a  few  days  after  Mary's  first 
marriage,  and  said  he  was  ruined,  and  that  he  did  not  care  to 
live  a  day  longer,  as  Mary  had  run  off.  Said  hq  would  not 
give  Price  any  property.  Has  heard  him  say  that  Mary  was 
his  favorite  child ;  that  he  had  bought  her  a  piano,  and  had 
gone  to  great  expense  about  her,  and  yet  she  had  run  off. 
Testator  was  opposed  to  Mary's  second  marriage.  Witness 
believes  he  was  clerk  of  the  Superior  Court  at  the  time,  and 
that  he  had  attested  a  paper  executed  by  testator.  (The  re- 
affirmance  of  the  deed  of  1861.)  Testator  had  mind  enough 
to  execute  said  paper,  and  acted  voluntarily.  Has  seen  him 
several  times  when  he  was  not  competent  to  attend  to  business. 
Does  not  think  he  was  capable  of  transacting  business  when 
the  deed  of  1861  was  executed. 

A.  W.  Turner  testified  as  follows:  Has  frequently  heard 
testator  say  that  the  land  in  controversy  came  by  Mary's 
mother,  and  be  intended  it  for  her.    This  conversation  was 
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after  the  second  marriage  of  testator^  and  ajfter  the  birth  of 
his  daughter  Eliza.  Testator  and  witness  would  frequently 
go  to  testator's  house  and  take  a  jovial  drink  together  and 
talk  about  said  lot.  On  the  day  after  Mary's  first  marriage, 
he  was  crying,  cursing  and  beating  the  ground  with  his  stick. 
On  the  second  day  he  was  no  better,  and  could  be  lieard  all 
over  tiie  town.  He  aftierwards  became  reconciled  to  Price. 
On  the  day  of  the  marriage,  and  .the  day  aft>er,  testator  was 
incapable,  from  drink  and  madness,  of  attending  to  business. 
Testator  endeavored,  by  his  indulgence  to  Mary,  to  wean  her 
off  from  marrying.  He  obtained  a  considerable  amount  of 
property  by  his  second  marriage,  but  it  did  not  go  into  his 
possession.  Understood  that  complainant  was  the  confiden- 
tial adviser  of  testator.  Never  heard  him  talk  about  Eliza; 
he  always  talked  about  Mary. 

L.  H.  Turner  testified  as  follows :  Has  heard  testator  say 
that  the  land  in  controversy  came  by  Mary's  mother,  and  he 
intended  it  for  her.  On  the  day  after  her  first  marriage,  saw 
testator  in  the  street,  knocking  on  the  ground,  stamping, 
knocking  his  hands  and  talking  to  himself.  He  said  Marj 
had  run  away ;  that  Tom  Harper  stole  her  for  Price ;  that  he 
wanted  to  kill  them  all — ^Tom,  Price  and  Mary — and  then 
wanted  somebody  to  kill  him.  Does  not  believe  that  he  was 
competent  to  transact  business.  On  the  nez£  day  he  was  still 
carrying  on  in  the  same  way. 

Defendants  then  introduced  the  depositions  of  Lucius  Max- 
well, the  only  material  portion  of  which  is  the  answer  to  the 
eighth  interrogatory,  to  all  of  which  complainant  objected. 
The  objection  was  overniled  and  complainant  excepted. 

The  answer  is  as  follows  :  "When  I  sa^f  him  (testator)  in 
1861,  he  told  me  that  his  daughter  Mary  had  not  married  to 
please  him.  He  stated  to  me  at  some  time  between  1861  and 
1865,  but  at  what  particular  time  I  do  not  remember,  that 
Abel  Lemon  (complainant)  wanted  him  to  make  a  deed  to  his, 
Abel's  children,  and  remarked  that  the  property  which  he 
wished  deeded  was  obtained  or  came  by  his  first  wife,  and 
asked  my  advise  in  the  matter.    I  was  present  at  a  time  with- 
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in  the  period  named  when  Abel  Lemon  came  in  at  the  back 
way,  and  had  some  papers  which  he  wanted  Alexander  Le- 
mon to  sign.  Alexander  Lemon  declined  doing  so  at  the 
time,  and  Abel  Lemon  insisted  on  his  signing,  but  I  do  not 
know  what  the  papers  were  or  if  he  signed  them.  They  went 
into  the  house  and  left  me  in  the  veranda.  Alexander  Lemon 
afterwards  came  out  and  said  that  Abel  Lemon  wanted  him 
to  make,  or  he  had  made  a  deed  to  AbeFs  children,  I  do  not 
now  remember  which,  but  I  do  know  that  he  did  say,  that  he 
was  not  satisfied,  or  disposed  to  do  as  Abel  Lemon  would  have 
him  to  do  in  the  matter." 

The  jury  returned  the  following  verdict:  "We,  the  jury, 
set  aside  the  deed  made  to  Eliza  Lemon  and  others,  in  the 
year  1861,  by  Alexander  Lemon,  and  establish  the  deed  made 
by  Alexander  Lemon  in  the  year  1863,  to  Mary  F.  Price. 
We  find  enough  of  property  in  our  judgment  to  pay  all  of 
the  indebtedness  of  the  estate,  at  the  time  this  deed  was 
drawn." 

Whereupon  complainant  and  the  donees,  under  the  deed  of 
November  13th,  1861,  moved  for  a  new  trial  upon  the  follow- 
ing grounds,  to-wit: 

1st.  Because  the  Court  erred  in  admitting  in  evidence  the 
answer  of  Lucius  Maxwell  to  the  eighth  interrogatory. 

2d.  Because  the  Court  erred  in  charging  the  jury,  "that  if 
the  donor  was  laboring  under  monomania  growing  out  of  the 
marriage  of  his  daughter,  and  the  deed  was  the  result  of  such 
monomania,  at  the  time  he  executed  the  same,  then  the  deed 
was  void. 

3d.  Because  the  verdict  is  contrary  to  the  evidence. 

The  motion  was  overruled  and  movants  excepted  upon  each 
of  the  grounds  aforesaid. 

D.  J.  Bailey;  J.  J.  Floyd;  George  M.  Noland,  for 
plaintiffs  in  error. 

Speer  &  Stewart;  Peeples  &  Howell,  for  defendants. 
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McCay,  Judge. 

We  do  not  think  the  testimony  of  Maxwell  of  much  mo- 
ment either  way.  The  only  objection  to  it  is  to  its  relevancy, 
and  we  are  free  to  say  that  the  case,  with  or  without  it,  woald, 
in  our  judgment,  be  about  the  same.  Still,  we  cannot  say  it 
was  irrelevant.  It  went  to  show,  at  least,  that  the  deceased 
was  in  the  habit  of  referring  to  his  brother,  that  papers  were 
sometimes  pushed  upon  him  by  his  brother,  and  that  relatioDS 
did  exist  between  them  calculated  to  cast  suspicion  upon 
a  deed  in  the  brother's  handwriting  for  the  benefit  of  his  own 
children. 

The  great  question  at  last  in  this  case  is  on  the  evidence. 
Whether  the  charge  was  right,  depends  upon  whether  there 
was  evidence  of  the  insanity  of  the  maker  of  the  deed  to  Abel 
Lemon's  children  at  the  time  it  was  made,  and  if  this  evidence 
does  exist,  it  was  not  an  abuse  of  the  discretion  of  the  Judge 
to  refuse  a  new  trial. 

The  old  common  law  rule  that  a  man  cannot  stultify  him- 
self, like  many  other  of  the  dogmatic,  fimciful  rules  that  seem 
to  have  been  adopted  in  the  early  history  of  the  common  law, 
on  certain  abstract  logical  reasonings,  has  given  way  to  a  large 
extent  in  Courts  of  equity  even  in  England,  and  is  cut  up  bj 
the  roots  in  our  Revised  Code,  sections  2693, 2694,  2695.  It 
is  in  this  State  simply  a  question  of  fact,  with  no  logical  ob- 
struction to  meet.  Was  the  maker  of  the  deed  in  such  a  con* 
dition  of  mind  as  rendered  him  incapable  of  making  the  deed? 
It  must  be  remembered  that  there  was  no  consideratioa 
passed,  and  there  is  not,  therefore,  the  technical  difficulty  of 
his  having  taken  and  kept  the  money  or  property  of  the 
grantee. 

The  deed  was  purely  voluntary.  It  must  be  remembered, 
too,  that  this  was  not  a  will ;  for,  in  order  to  secure  to  a  man 
the  care  and  attention  of  those  dependent  upon  him  in  his  last 
days,  the  law  keeps  in  his  power  the  right  to  make  a  will, 
even  when  his  capacity  is  less  than  would  invalidate  any  con- 
tract A*  deed  of  gift  he  might  make,  to  take  effect  immedi* 
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ately.  In  looking  closely  inito  this  testimony,  we  are  not  able 
to  say  that  the  evidence  of  the  sanity  of  the  maker  of  this 
deed  is  such  as  to  show  an  abuse  of  discretion  in  the  Judge 
in  his  refusal  to  set  aside  the  verdict.  We  think  there  is  a 
good  deal  of  evidence  to  support  the  charge  and  the  verdict. 
The  roan  who  would  exhibit  himself  in  the  streets,  as  did  this 
distressed  and  afflicted  old  man,  who  would  make  the  night 
hideous  with  his-  cries,  certainly  presented  some  evidences  of 
insanity.  His  determination  to  make  a  deed  instead  of  a  will, 
to  cut  down  behind  him  the  means  of  retreat,  the  conscious- 
ness thus  displayed,  that  when  his  fury  passed,  other  counsels 
might,  and  probably  would,  prevail,  is  itself  an  element  of 
unsoondnesa  of  mind.  How  different  from  the  counsel  of  the 
sage,  to  hold  your  hand  when  anger  is  upon  you  I 

That  this  daughter  had  done  wrong,  had  outraged  her 
father's  affection,  and  that  it  was  but  just  to  punish  her,  does 
not,  as  it  seems  to  us,  help  the  case.  The  very  enormity  of 
her  offense,  acting  upon  the  peculiar  temperament  of  this  ex- 
citable old  man,  only  makes  it  the  more  probable  that  it  had, 
for  the  time,  unhinged  the  intellect.  Indeed,  as  the  great 
dramatist  of  nature  has  shown,  there  is  nothing  so  well  calcu- 
lated to  run  a  man  mad  as  the  ungrateful  conduct  of  a  thank- 
less child. 

We  feel  with  this  jury  that,  a  deed  obtained  under  the  cir- 
cumstances, is  not  entitled  to  be  treated  as  the  free-will  act  of 
a  sane  man.  For  three  or  four  days  afler  his  daughter  left,  it 
is  plain  he  was  wild  with  mortification,  vexation,  anger  and 
grief.  His  mind  was  full  of  strange  &ncies,  it  was  distempered, 
disturbed,  distracted,  and  ready  at  times  even  to  commit  mur- 
der in  its  vagaries.  And  we  do  not  think  this  is  met  by 
the  proof  that  at  the  moment  of  this  signing — this  carrying 
into  effect— of  the  mad  fancies  flashing  through  his  disturbed 
and  distracted  mind — he  was  calm  in  appearance.  The  act 
itself,  and  his  statement  then,  that  he  wanted  a  deed  and  not  a 
will,  show  that  it  was  only  on  the  surface  that  the  calm  ex- 
isted, and  that  the  full  tide  of  distempered,  insane  rage  and 
fury  was  still  surging  beneath. 
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Perhaps  the  language  of  the  Judge  in  his  charge  is  not 
strictly  applicable  to  the  facts :  Technical  insanity  can,  per- 
haps, hardly  be  predicated  of  the  condition  of  the  mind  of  old 
Mr.  Lemon.  But  that  state  of  mind  which  makes  a  man's 
contracts  void — whether  it  be  insanity,  distress,  delusion, 
weakness,  distempered  fancy,  or  what  not— can,  we  think,  be 
fairly  inferred.  The  act  ¥ms  the  act  of  a  man  not  fairly  at 
himself,  not  capable  of  dealing  with  the  brother  at  his  elbow, 
ready  to  put  into  the  mouths  of  his  own  children  the  boontj 
his  distracted  brother,  in  his  madness  and  fury,  was  casting 
away. 

We  will  not  disturb  this  verdict.  The  jury — ^tbe  twelve 
neighbors  of  Mr.  Abel  Lemon  and  his  childi^n— ha^e,  on 
their  oatlis,  declared  that  the  evidence  satisfied  them  this  old 
man  was^  at  the  making  of  the  deed,  not  in  a  condition  to 
make  a  contract,  and  we  think  there  is  evidence  enough  in 
the  record  to  justify  them  in  this  declaration. 

Judgment  affirmed. 


Reuben  Johnson,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

There  not  being  sufficient  evidence  to  support  the  verdict,  a  new  trial 
should  have  been  granted.     (B.) 

New  trial.    Before  Judge  Cole.    Bibb  Superior  Court. 
April  Adjourned  Term,  1872. 

For  the  iacts  of  this  case,  see  the  decision. 

R.  W.  Jemison  ;  R.  W.  Stubbs,  by  brief,  for  plaintiff  in 
error. 

E.  W.  Crocker,  Solicitor  General,  by  Z.  D.  Harrisok, 
for  the  State. 
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Trippe,  Judge, 

Reuben  J^ohnson  (the  plaintiff  in  error)  and  John  Day^  were 
jointly  indicted  for  simple  larceny^  the  act  charged  being  the 
stealing  of  a  horse.  Plaintiff  in  error  was  put  on  his  sepa- 
rate trial.  The  fects  proven  on  the  trial  were  as  follows :  A 
witness,  who  was  at  the  house  of  the  person  who  owned  the 
horse  alleged  to  have  been  stolen,  on  the  night  the  ofiense  is 
charged  to  have  been  committed,  heard  a  noise  at  the  stable, 
and  went  to  see  what  it  was.  Before  he  reached  the  stable  a 
shot  was  fired  from  the  lane.  Witness  saw  a  person  run  as 
soon  as  he  fired,  but  could  not  see  who  it  was,  or  whether  he 
was  white  or  black.  Witness  called  another  man  who  was 
living  on  the  place,  who  came  and  went  to  the  lot,  and  met 
the  horse  returning  to  the  stable;  got  a  light,  found  the  lock 
broken  on  the  stable  door,  and  a  window  broken  open  in  the 
harness  house,  some  five  or  six  rods  firom  the  stable.  Some 
tracks  were  found  near  the  stable,  one  of  which  corresponded 
with  the  shoes  worn  by  the  prisoner,  and  some  articles  which 
were  taken  from  the  harness  house  were  found  at  prisoner's 
house,  where  John  Day  also  lived. 

John  Day,  the  co-defendant  in  the  indictment,  was  intro^ 
duced  by  the  State,  who  swore  that  when  he  was  arrested  he 
was  ''scared,"  and  told  Mr.  Brantly  (the  owner  of  the  horse,) 
that  he  and  the  prisoner  were  at  his  place  for  the  purpose  of 
getting  the  horse,  but  they  were  not  there ;  that  he  told  Mr. 
Brantly  they  were  after  the  horse,  and  that  prisoner  broke  the 
stable  and  took  the  horse* out.  He  further  staled  thai  he  did 
not  remember  what  he  told  Mr.  Brantly,  as  he  was  ^'scared,'' 
and  that  he  and  prisoner  were  not  at  Mr.  Brantly's  place. 

It  does  not  appear  positively  that  these  confessions  of  Day, 
as  contained  in  hb  evidence,  were  made  in  the  presence 
of  prisoner.  But  as  one  of  the  grounds  in  the  motion  for  a 
new  trial  was  founded  on  the  admission  of  these  confessions, 
against  the  objection  of  prisoner,  and  a  note  to  said  ground 
states  that  the  confessions  of  the  witness  Day  were  not  admit- 
ted except  they  were  made  in  the  presence  of  the  prisoner,  we 
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presume  it  was  in  evidence  that  they  were  made  in  prisoner'B 
presence.  No  other  witness  testifies  to  Day^s  confessions,  nor 
does  the  record  show  what  the  prisoner  said  or  did  when 
thej  were  made,  nor  indeed  anything  about  the  prisoner  in 
connection  with  said  confessions,  except  as  they  refer  to  him. 

The  jury  fodnd  the  prisoner  guilty.  A  motion  for  a  new 
trial  was  made  on  three  grounds,  two  of  which  s^m  to  be 
stricken,  so  far  as  we  can  determine,  leaving  only  one  ground, 
to-wit:  "That  the  verdict  is  contrary  to  law  and  contrary  to 
the  evidence,  and  decidedly  and  strongly  against  the  weight 
of  the  evidence.''  The  Court  overruled  the  motion  for  anew 
trial,  and  error  is  assigned  on  the  refusal  to  grant  a  new  trial. 

The  real  question  to  be  determined  is,  was  there  sufficient 
proof  of  the  corpus  delicti — ^that  the  horse  was  stolen?  It 
appears  that  the  stable  was  broken  open,  but  it  was  not  proven 
that  the  horse  was  in  the  stable  at  the  time  it  was  so  broken, 
or  that  he  had  been  locked  up  or  put  in  it  that  night.  It  was 
in  proof  that  when  the  pistol  or  gun  was  fired  the  horse  ran 
towards  the  stable,  but  not  from  what  direction,  whether  from 
where  the  parties  making  the  noise  were,  or  froni  the  opposite 
direction.  It  M'as  not  shown  that  a  halter,  or  bridle,  or  any- 
thing was  on  the  horse,  indicating  that  he  was  being  led  or 
rode  off.  It  is  quite  apparent  from  the  testimony  that  certain 
articles  were  taken  from  the  harness  house  that  night,  and 
strong  grounds  given  to  believe  that  the  prisoner  was  there  as 
a  thief,  and  did  get  some  of  those  articles,  for  in  addition  to 
the  tracks  which  were  discovered  next  day,  some  of  those  ar- 
ticles were  found  in  his  house.  But  does  not  the  fiict  that 
the  thief  took  off  "bridle-reins,"  etc.,  sugg^t  that  he  could 
have  still  more  easily  taken  off  the  horse  ? 

As  to  Day's  testimony,  he  states  under  oath  when  intro- 
duced by  the  State,  that  he  admitted  his  and  prisoner's  guilt 
to  Mr.  Brantly,  the  owner  of  the  horse.  Neither  he  nor  any 
witness  says  this  was  done  in  presence  of  prisoner,  or  if  it 
was,  how  prisoner  was  affected  by  it — ^what  he  said  or  did. 
Day,  under  oath,  as  a  witness  for  the  State,  denied  the  truth 
of  the  confession.    As  confessions  of  an  accomplice^  or  joint 
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offender,  they  were  not  admissible,  and  proved  nothing  against 
the  prisoner,  for  they  were  made  "after  the  enterprise  was 
endai."  If  they  were  intended  as  qitasi  confessions  of  pris- 
oner, by  showing  that  he,  by  his  silence  or  some  act  of  his, 
acx][uiesced  in  or  admitted  their  truth,  then  all  that  should 
have  been  proven.  As  this  portion  of  the  evidence  appears 
from  the  record,  it  amounts  to  nothing  against  the  prisoner. 
We  make  no  point  on  the  &ct  that  the  witness.  Day,  denied 
on  the  stand  the  truth  of  these  confessions.  Taking  the  whole 
of  the  testimony  together  we  do  not  think  it  sufficiently  estab- 
lishes the  fact  that  the  horse  was  stolen  to  authorize  the  ver- 
dict of  guilty.  This  being  so,  a  new  trial  should  have  been 
granted. 
Judgment  reversed. 


JoHiT  Doe,  ex  dem,,  Andrew  Lamar  et  al,p  plaintifi^  in 
error,  v8.  Richard  Roe,  casual  ejector,  and  Cornelius 
Turner  et  al.,  tenants  in  possession,  defendants  in  error. 

1.  The  recitals  in  a  deed  onlj  bind  the  parties  to  that  deed  and  those 
claiming  under  them,  but  are  not  evidence  against  one  who  does  not 
claim  nnder  any  of  the  parties  to  it,  either  as  a  privy  in  law  or  as  a 
privy  in  estate,  bat  under  a  title  wholly  independent  of  them.     (R.) 

2.  There  being  no  evidence  that  the  title  to  the  land  sued  for  has  ever 
passed  out  of  the  drawer,  except  as  contained  in  the  recitals  of  a  deed 
made  by  the  heirs-atlaw  of  the  drawer  to  the  plaintiffti,  the  deeds  con* 
Btituting  the  chain  of  title  from  one  to  whom  the  property  was  alleged 
to  have  been  conveyed,  in  said  recitals,  by  the  drawer,  were  properly 
excluded  as  against  the  defendants  who  claimed  under  a  distinct  and 
independent  title.     (R.) 

8.  Does  the  voluntary  purchase  of  a  tract  of  land  by  a  minor,  after  the 
statute  of  limitations  has  commenced  to  ran,  take  the  case  out  of  the 
general  rule,  that  no  prescription  works  against  the  rights  of  a  minor 
during  infancy?    Query?    (R.) 

Ejectment.    Deed.    Recitals.    Evidence.    Statute  of  lim- 
itations.   Prescription.     Minors.     Before  Judge  Harrel. 
Terrell  Superior  Court.    May  Term,  1872. 
Vol.  XLvni.  22. 
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For  the  facts  of  this  case^  see  the  decision. 

Vason  &  Davis,  for  plaintiffi  in  error. 
The  defendants  did  not  claim  under  Delay  and  had  no 
right  to  complain.    Code,  sections  2620,  3732,  3733;  11  Ga. 

K.,  460 ;  Ibid.,  520;  8  Ga.  R.;  12  Ga.  E.,  52. 

» 

F.  H.  Habper,  by  Clark  &  Goes;  W.  A.  Hawkins; 
Phil  Cook,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  of  ejectment  on  the  several 
demises  of  the  heirs-at-law  of  James  Delay,  and  the  heiis-alr 
law  of  Andrew  Lamar,  against  the  defendants  to  recover  the 
possession  of  a  lot  of  land  in  the  county  of  T'errell.  On  the 
trial,  the  jury  found  a  verdict  for  the  defendants.  A  motion 
was  made  for  a  new  trial,  on  the  grounds  set  forth  in  the 
record,  which  was  overruled  by  the  Court,  and  the  plaintiff 
excepted.  The  plaintiff  introduced  a  grant  from  the  State  to 
James  Delay  for  the  lot  of  land  in  dispute.  The  plaintiff 
then  offered  in  evidence  a  deed  made  by  the  heirs-at-law  of 
James  Delay  to  the  heirs-at-law  of  Andrew  Lamar,  dated  24th 
of  October,  1866,  in  which  deed  it  was  recited  that  James 
Delay,  the  drawer  of  the  lot  of  land  in  dispute,  now  deceased, 
did,  on  the  10th  day  of  January,  1837,  sell  and  convey  said 
lot  of  land  to  one  Thomas  Hancock,  and  that  Hancock  con- 
veyed the  same  to  Robinson,  that  Eobinson  conveyed  it  to 
John  B.  Lamar,  and  that  John  B.  Lamar  conveyed  the  lot  to 
Andrew  Lamar.  There  was  no  evidence  of  any  deed  of  con- 
veyance of  the  lot  of  land  by  the  drawer,  James  Delay,  to 
Hancock,  other  than  the  recitals  contained  in  the  deed  made 
by  the  heirs-at-law  of  James  Delay  to  the  heirs-at-law  of 
Andrew  Lamar,  on  the  24th  of  October,  1866.  The  defend- 
ant was  in  possession  of  the  land,  claiming  it  under  an  inde- 
pendent title.  The  Court  ruled  out  the  deeds,  offered  in  evi- 
dence, made  by  Hancock  to  Robinson,  Robinson  to  John  B. 
Lamar,  and  the  deed  of  John  B.  Lamar  to  Andrew  Lamar, 
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on  the  ground  that  it  did  not  appear  that  the  title  to  the  Jot 
of  land  had  ever  passed  out  of  the  drawer,  James  Delay,  ex- 
cept by  the  recitals  in  the  deed  made  by  his  heire-at-law  in 
1866.  In  our  judgment,  the  deeds  were  properly  ruled  out 
as  evidence  of  title  to  enable  the  plaintiff  to  recover  the  pos- 
session of  the  land  from  the  defendants,  who  were  in  possession 
of  the  same,  claiming  under  a  distinct  and  independent  title. 
The  recital  in  the  deed  of  the  24th  of  October,  1866,  that 
James  Delay  had  sold  and  conveyed  the  land  in  his  lifetime, 
would  only  bind  the  parties  to  that  deed,  and  those  claiming 
under  them.  The  recitals  in  that  deed  were  not  evidence 
against  the  defendants,  who  did  not  claim  title  to  the  land 
under  or  through  any  of  the  parties  to  it ;  they  did  not  claim 
any  title  4/0  the  land  under  tlie  parties  to  that  deed,  either  as 
privies  in  law  or  as  privies  in  estate,  but  under  a  title  wholly 
independent  of  them.  The  recitals  in  a  deed  only  bind  the 
parties  thereto  and  their  privies,  but  not  strangers.  On  the 
statement  of  facts  contained  in  the  record,  the  verdict  for  the 
defendants  was  right,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial.  It  is  not  disputed  that  the  defendants 
had  been  in  possession  of  the  land  more  than  seven  years  un- 
der color  of  paper  title  and  claim  of  right,  but  assuming  that 
the  heirs  of  Andrew  Lamar,  who  were  minors,  voluntarily 
purchased  a  good  title  to  the  land,  under  the  deed  of  1866, 
after  the  statute  had  commenced  to  run  in  favor  of  the  de- 
fendants, was  such  voluntary  purchase  by  them  of  the  land, 
such  a  voluntary  undertaking  of  disability  on  their  part  as 
would  cause  the  statute  to  cease  to  operate  in  tlieir  favor  dur- 
ing their  minority,  under  the  2876th  section  of  the  Code,  or 
would  the  statute  continue  to  run  against  them,  notwithstand- 
ing their  minority  ?  In  other  words,  does  the  volurdary  pur- 
chase of  a  tract  of  land  by  a  minor,  after  the  statute  has 
commenced  to  run,  take  the  case  out  of  the  general  rule  as 
provided  by  section  2644  of  the  Code,  that  no  prescription 
works  against  the  rights  of  a  minor  during  infancy  ?  (Query  ?) 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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Bi!cHARD  RoE^  casual  ejector^  and  John  6.  McKee^  tenant 
in  possession,  plaintifis  in  error^  vs.  John  Doe^  ex  ciem. 
James  McKee  d  al.,  defendants  in  error. 

(Tbiffk,  Jadge,  was  proyidentially  preyented  from  presiding  in  this  ctseO 

1.  To  make  out  a  case  of  a  presamptive  gift  of  lands,  nnder  section  2622 
of  Irwin* a  Revifled  Code,  it  is  necessary  to  show  that  the  excIosiTt 
possession  of  the  child,  without  payment  of  rent,  shall  have  continoed 
■even  years  daring  the  lifetime  of  the  father,  and  if  he  (the  father)  die 
before  the  seven  years  is  complete,  the  presumption  provided  for  do€S 
not  exist. 

2.  The  *Mistribntion  **  of  an  estate  is  prima  facie  presuraed  to  hare 
been  by  the  methods  pointed  out  by  law,  and  that  a  return  thereof  hai 
been  made  to  the  Ordinary,  and  parol  evidence  of  the  terms  of  tbe 
distribution  is  not  admissible,  unless  it  appear  that  there  waft  no  retora, 
or  some  excuse  shown  why  it  was  not  presented. 

Gift.  Presumption.  Statute  of  limitations.  Distribution. 
Evidence.  Before  Judge  Johnson.  Muscogee  Superior 
Court.    May  Term,  1872. 

James  McKee  and  others,  the  beirs-at-Iaw  of  Hockley  C. 
McKee,  brought  ejectment  against  John  G.  McKee  for  parts 
of  city  lots  numbers  five  hundred  and  twenty-three  and  five 
hundred  and  twenty-four,  in  Columbus,  the  declaration  con- 
taining a  count  for  w/e^M  profits.  '  The  defendant  pleaded  the 
general  issue. 

Upon  the  trial  the  plaintiffii  submitted  the  following  testi- 
mony: 

1st.  Proof  that  the  plaintiffs  were  heirs-at-law  of  Hockley 
C.  McKee,  deceased. 

2d.  Deed  covering  the  premises  in  dispute  from  Samuel 
Boy  kin,  executor,  to  Robert  B.  Murdock,  dated  Januaiy  5th, 
1859.  * 

3d.  Deed  covering  the  same  property  from  Robert  B.  Mur- 
dock to  Hockley  C.  McKee,  dated 

4th.  Plaintifis  introduced  the  defendant  who  testified  that 
his  father,  Hockley  C.  McKee,  desired  to  give  to  each  of  his 
children,  as  they  married,  a  home;  that  he  told  defendant 
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to  select  a  place,  and  defendant  accordingly  made  the  bargain 
for  the  premises  in  dispute  with  Murdoek )  that  his  father 
placed  him  in  possession  of  the  place  and  gave  it  to  him  for  a 
home ;  that  he  had  had  exclusive  possession  of  the  place  jfrom  the 
day  of  the  purchase  without  payment  of  rent;  that  in  1861, 

he  made  a  note  to  his  father  for  $ ,  payable  thirty  days 

after  date,  to  show  in  case  of  his  father^s  death,  that  he  had 
received  an  advancement  to  that  extent;  that  his  father  died 
in  1863.     That  defendant  administered  on  his  father's  estate. 

Counsel  for  defendant  proposed  to  ask  the  witness  the  fol- 
lowing questions:  "Did  you  get  any  part  of  your  father's 
estate  in  the  distribution  ?  If  not,  was  it  not  because  you 
had  received  the  house  and  lot?"  Upon  objection  made  the 
testimony  was  excluded,  and  the  defendant  excepted. 

The  testimony  being  closed,  the  Court  charged  the  jury, 
among  other  things,  as  follows : 

"The  exclusive  possession  by  a  child  of  land  belonging 
originally  to  his  father,  without  payment  of  rent,  for  the 
period  of  seven  years,  will  create  conclusive  presumption  of  a 
gift  and  convey  title  to  the  child,  unlass  there  is  evidence  of  a 
loan  or  claim  of  dominion  by  the  father  acknowledged  by  the 
child,  or  of  a  disclaimer  of  title  on  the  part  of  the  child,  but 
to  raise  the  presumption  of  a  gift  in  such  a  case,  the  father 
must  have  been  in  life  for  the  space  of  seven  years  from  the 
commencement  of  the  possession  of  the  child.  If  the  father 
died  within  the  seven  years,  the  rule  will  not  apply." 

To  which  charge  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  six- 
sevenths  undivided  interest  in  the  premises  in  dispute  and 
f  1 ,660  00  mesne  profits.  Whereupon  the  defendant  excepted, 
and  now  assigns  error  upon  each  of  the  aforesaid  grounds. 


£.  J.  Moses,  for  plaintiff  in  error. 
Feabody  &  Bbannon,  for  defendants. 
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McCay,  Judge. 

1.  Assuming  that  this  case  is  to  be  governed  by  section  2622 
of  the  Revised  Code,  (though  the  original  possession  was 
taken  four  years  before  that  provision  was  the  law,)  we  think 
the  Judge  was  right  in  his  construction  of  the  section.  Its 
provision  is,  that  *'the  exclusive  possession  by  a  (AUd  of  lands 
originally  belonging  to  a  father,  without  payment  of  rent  for 
the  space  of  seven  years,  shall  create  a  conclusive  presump- 
tion of  a  gift  and  convey  title  to  the  cAiW,  unless  there  is  evi- 
dence of  a  loan,  or  a  duim  of  dominion  by  the  faiher^ 
acknowledged  by  the  child,  or  of  a  disclaimer  of  title  on  the 
part  of  the  child." 

The  whole  idea  of  this  law  is  based  upon  the  conduct  of 
the  &ther — that  he  has  for  seven  years  allowed  the  son  to 
keep  his  land  without  paying  rent,  and  has  claimed,  for  all 
that  time,  no  dominion  over  it.  And  the  presumption  of  gift 
and  conveyance  of  title  is  clearly  made  to  depend  upon  the 
continuanoe  for  seven  years  of  these  things.  If,  during  one 
of  the  years,  rent  was  paid,  or  if  for  but  once  during  the 
period  the  &ther  claims  and  the  child  acknowledges  dominion, 
the  presumption  does  not  obtain.  How  can  this  state  of  £ic<s 
exist,  unless  the  father  be  alive  for  the  whole  period  ? 

2.  The  ground  of  the  exclusion  of  the  evidence  excluded 
does  not  affirmatively  appear.  But  it  was  objectionable  for 
two  reasons:  1st.  The  question  assumed  there  had  been  a 
division,  and  was  objectionable  as  a  question  for  that  reason. 
2d.  A  "distribution"  is  presumed  to  have  been  made  by 
the  usual  means,  and  a  return  of  it  to  the  'Ordinary  is  pre- 
sumed to  exist.  That  is  the  highest  evidence  of  its  details. 
There  was  no  excuse  offered  for  not  producing  this,  the  high- 
est evidence  of  the  facts  connected  with  the  division. 

Judgment  affirmed. 


I 
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Thomas  G.  W.  McMeekin,  plaintiff  in  error,  vs.  The  State 

OF  Geobqia,  defendant  in  error. 

1.  Where  a  defendant  is  convicted  of  a  misdemeanor  and  the  judgment 
is  that  he  do  pay  a  specified  fine  and  costs  of  prosecation,  and  he  re- 
fuses to  pay  the  fine  and  costs,  the  Judge  has  the  power  to  order  the 
cterk  of  the  Court  to  issue  an  execution  against  the  property  of  the 
defendant  to  enforce  the  collection  of  the  fine  and  costs. 

2.  If,  in  addition  to  the  fine,  etc.,  the  judgment  directs  that  the  defend- 
ant shall  be  held  in  custody  until  the  fine  and  costs  are  paid,  so  that 
the  imprisonment  do  not  exceed  six  months,  and  the  defendant  is  so 
held  in  custody  and  discharged  at  the  termination  of  six  months,  with- 
out payment  of  the  fine  or  any  of  the  costs  : 

SM,  That  the  imprisonment  was  no  part  of  the  penalty,  and  the  power 
still  existed  in  the  Court  to  order  the  issue  of  the  execution  to  collect 
the  fine  and  all  the  costs. 

Criminal  law.  Fine.  Execution.  Before  Judge  Habvey. 
Polk  Superior  Court.     August  Term,  1872. 

The  issues  involved  in  this  State  arose  upon  a  rule  nisiy 
calling  upon  McMeekin  to  show  cause  why  execution  should 
not  issue  against  his  property  for  the  purpose  of  collecting  a 
fine  of  $300  00  and  costs,  imposed  upon  him  by  the  Court, 
upon  his  having  been  convicted  of  the  offense  of  keeping  open 
a  tippling  house  on  the  Sabbath  day. 

It  was  admitted  that  the  defendant  had  been  convicted  of 
said  offense  on  November  24th,  1871,  and  that  the  following 
sentence  was  passed : 

''A  verdict  of  guilty  being  returned  in  this  case,  it  is  con- 
sidered, ordered  and  adjudged  by  the  Court  that  the  defend- 
ant, Thomas  G.  W.  McMeekin,  pay  a  fine  of  |300  00  and 
costs  of  this  prosecution,  and  that  he  be,  by  the  sheriff  of  said 
county,  committed  to  the  common  jail  of  said  county,  and 
there  safely  kept,  until  said  fine  and  costs  are  paid,  so  that 
said  imprisonment  shall  not  exceed  the  term  of  six  months 
finom  the  day  of  his  commitment  to  said  jail.'' 

That  the  sheriff,  January  9th,  1872,  committed  said  defend- 
ant to  jail,  and  there  kept  him  confined  for  six  months  and 
two  days. 
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After  hearing  argumeat,  the  Court  ordered  the  execation 
to  issuei  and  McMeekin  excepted. 

Joseph  A.  Blancb,  by  E.  N.  Bboyles,  for  plaintiff  in 
error. 

IvEY  F.  Thompson,  Solicitor  Greneral,  by  Hamilton 
Yancey,  for  the  State. 

Tkippe,  Judge. 

We  think  the  decision  in  Brock  vs.  The  State,  22  GfeargiOf 
98,  settles  the  question  whether  the  imprisonment  was  part  of 
the  penalty,  and  that  it  was  only  a  means  of  enforcing  the 
collection  of  the  fine. 

If  a  defendant  in  a  criminal  case  is  fined,  and  refuses  to 
pay  the  fine  imposed,  can  it  be  collected  by  an  execution 
against  his  goods?  etc.  There  is  the  judgment  against  him  for 
a  specific  amount,  and  section  3584  of  the  Code  provides 
that  ^'the  Judge  of  any  Superior  Court  may  frame  and  cause  to 
be  issued  by  the  clerk  any  writ  of  execution  to  carry  into 
effect  any  lawful  judgment  or  decree  rendered  in  his  Court" 
It  is  contended  that  this  section  refers  only  to  civil  cases.  Bnt 
is  not  this  a  power  inherently  existing  in  the  Court?  And 
why  should  it  be  limited  to  civil  any  more  than  to  criminal 
judgments?  In  one  case,  it  is  a  debt  due  an  individual; 
indeed,  in  civil  cases  it  may  kho  be  for  a  debt  due  the  State. 
In  a  criminal  case  the  judgment  is  for  a  penalty,  and  it  may 
be  said  due  the  State,  and  some  of  the  authorities  call  it  a  debt 
of  record.  In  The  King  vs.  Woolf,  1  Chitty,  236,  (18  English 
Criminal  Law  Reports,)  the  point  was  distinctly  made  and 
decided,  that  a  levari  ftmas  might  issue  for  a  fine.  Abbot, 
Chief  Justice,  said :  '^  It  seems  to  me  that  the  case  of  The  King 
vs.  Wade,  in  which  it  was  ruled  that  though  one  be  in  execu- 
tion for  a  fine  to  the  King,  yet  a  levari  facias  de  bonis  et  oataUis 
lies,  is  a  decisive  authority  in, the  present  case.  It  is  an  au- 
thority founded  upon  the  general  principle  of  the  common 
law,  and  shows  that  a  levari  facias  may  issue  for  a  fine  due 
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the  King,  a  fine  being  in  fact  a  debt  of  record."  Bayley, 
Judge,  said:  "The  only  question  we  have  to  consider  isi 
whether  the  crown  has  a  right  to  issue  a  levari  /ddaa  for  the 
debt  in  question,  and  upon  that  point,  it  seems  to  me,  on  prin- 
ciple, there  can  be  no  doubt.  Indeed,  the  question  is  not 
discussed  on  principle;  it  is  not  shown  in  any  respect  to  be 
inconsistent  with  legal  principle.  The  only  thing  that  is  said 
is,  that  this  is  a  new  mode  of  proceeding.  *  *  *  * 
By  the  judgment,  the  debt  becomes  a  debt  to  the  King  of 
record,  and  it  is  payable  to  the  King  instanter.  To  say  that 
the  crown  shall  not  be  at  liberty  to  sue  out  an  execution  for 
its  debt,  is  to  place  the  crown  in  a  worse  situation  than  that 
in  which  the  subject  stands."  The  case  of  The  King  V8* 
Woolf  was  decided  in  1819;  that  of  The  King  v».  Wade, 
more  than  one  hundred  years  before  that  time.  In  Virginia, 
the  Court  of  Appeals,  in  Pifer  vs.  The  Commonwealth,  14 
Grattan  Beports,  716,  a  case  not  involving  directly  this  ques- 
tion, seem  to  consider  it  as  an  unquestionable  right  in  the  State. 
"The  judgment  in  term  is  final;  ejcecution  may  have  been 
issued  and  levied  out  of  the  property  of  the  defendaut,"  and 
also,  "the  judgment  for  thp  fine  and  costs  would  be  final  and 
execution  could  issue  and  be  collected."  To  the  same  purport : 
See  8  Wend.,  203;  Bishop's  Cr.  Prac,  sec.  870;  Bac.  Abr., 
vol.  4, 244. 

We  do  not  see  any  reason  why  this  rule  does  not  exist  in 
Greorgia,  nor  why  the  State  should  not  be  able  to  protect  itself 
in  enforcing  its  judgments  against  the  necessity  that  might 
occur,  either  of  discharging  or  supporting,  for  an  indefinite 
period,  an  obstinate  defendant. 

Judgment  affirmed. 
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James  B.  Huff,  plaintiff  in  error,  t«,  Lucy  J.  Boubmell, 

defendant  in  error. 

1.  The  rent  of  a  house  and  lot  wholly  disconnected  from  the  homestead 
is  not  one  of  the  exceptions  mentioned  in  the  Act  of  1869,  for  which 
the  prodace,  rents  or  profits  of  the  homestead  is  liable.     (R.) 

2.  The  term  ''  necessaries/'  as  used  in  said  Act,  refers  to  such  necessa- 
ries as  have  been  furnished  to  the  family  in  connection  with  the  enjoy- 
ment of  the  homestead  property,  such  as  were  necessary  for  them  in 
the  cultivation  of  the  crops  raised  thereoui  and  for  the  support  of  the 
family  whilst  so  doing.     (R.) 

Homestead.  Necessaries.  Before  Judge  Harrell.  Stewart 
Superior  Court.    October  Term,  1872.  - 

For  the  &ctB  of  this  case,  see  the  decision. 

E.  G.  Raiford,  by  brief,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  held  an  execution  against  the  defendant,  Lucy 
J.  Bournell,  for  the  rent  of  a  house  and  lot.  The  defendant 
was  a  widow,  who  had  a  homestead  set  apart  to  her  for  the 
benefit  of  herself  and  her  minor  children,  on  a  tract  of  land 
with  which  the  house  and  lot  rented  by  her  from  the  plaintiff 
in  fi.  fa.  had  no  connection.  The  widow  rented  her  home- 
stead plantation  to  Ward,  the  garnishee,  and  the  question  in 
the  case  is,  whether  the  rent  due  her  for  the  use  of  her  home- 
stead from  her  tenant,  is  subject  to  the  payment  of  the  plain- 
tiff^s  debt  for  the  rent  of  a  house  and  lot  wholly  disconnected 
with  her  homestead?  The  Act  of  1869  declares  that  the 
produce,  rents  or  profits  of  a  homestead  shall  be  exempt  from 
levy  and  sale,  except  as  provided  for  in  the  Constitution,  and 
except  for  stock,  provisions  and  other  articles  used  in  making 
the  crop,  necessaries  for  the  &mily,  medical  services,  and  tui- 
tion for  education.  The  rent  of  a  house  and  lot  wholly  dis- 
connected from  the  homestead,  is  not  one  of  the  exceptions 
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mentioned  in  the  Act,  but^  it  is  said,  it  is  included  in  the 
words  ^'necessaries  for  the  femily."  But  we  think  the  fair 
interpretation  of  these  words,  when  taken  in  connection  with 
the  other  words  of  the  Act,  and  the  obvious  intention  of  tliat 
Act,  is  to  confine  them  to  such  necessaries  for  the  family  as 
maj  have  been  fnrnished  in  making  the  crop  on  the  home- 
stead. In  other  words,  the  necessaries  for  the  family  must 
have  been  furnished  them  in  connection  with  the  enjoyment 
of  the  homestead  property,  such  as  was  necessary  for  the 
family  in  the  cultivation  of  the  crops  raised  thereon,  and  for 
the  support  of  the  fiimily  whilst  doing  so,  to  enable  them  to 
enjoy  the  benefit  thereof.  A  contract  for  the  rent  of  a  house 
and  lot  having  no  connection  with  the  homestead  property 
whatever,  is  not,  in  our  judgment,  within  the  purview  of  the 
Act,  or  in  accordance  with  the  true  intent  and  meaning  thereof, 
the  more  especially  as  it  does  not  appear  that  it  was  necessa- 
ries for  the  family. 
Let  the  judgment  of  the  Court  below  be  afiirmed. 


Amanda  Bazemore,  plaintiff  in  error,  vs.  Martha  Davis, 

defendant  in  error. 

1.  Where  land  was  held  in  trust  to  A  for  life,  and  at  her  death,  to  her 
children,  and  the  trustee  sold  and  made  a  deed,  as  trustee,  to  the 
whole  estate,  A,  the  life  tenant,  entering  on  the  deed  a  written,  consent 
to  the  making  of  the  deed : 

Held,  That  this  sale  by  the  trustee  and  coAsent  bj  the  life  tenant  was 
not  such  an  act  by  the  tenant  for  life  as,  at  common  law,  amounted  to 
a  forfeiture,  and  it  was  error  in  the  Court  to  hold  thAt,  on  the  making 
of  such  a  deed,  a  right  of  action,  based  on  the  forfeiture,  accrued  to 
the  remainderman,  and  that  the  statute  of  limitations  commenced  to 
run. 

2.  Material  error  having  been  committed  by  the  Court,  a  new  trial  will 
only  be  refused  where  the  evidence  demanded  the  verdict  which  was 
retidered.     (R.) 

Trusts.  Life  estate.  Forfeiture.  Statute  of  limitations. 
Before  Judge  Cole.  Bibb  Superior  Court.  April  Term, 
1872. 
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On  October  26 th,  1869,  Amanda  Bazemore  brought  oom- 
plaint  against  Martha  Davis  for  lot  of  land  lying  and  being 
in  the  city  of  Macon,  known  as  part  of  lot  number  six,  in 
the  Southwestern  survey  of  said  city^  including  encroach- 
ment on  Oglethorpe  street,  fronting  on  said  street  eighty- 
two  feet,  and  running  back  one  hundred  and  seventy-six  feet, 
containing  one-half  acre,  more  or  less;  also,  for  mesne  profits 
from  January  16th,  1865,  of  the  yearly  value  of  $500.  The 
defendant  pleaded  title  in  herself,  statute  of  limitations  and 
title  by  prescription. 

The  evidence  made  the  following  case:  On  July  21st) 
1842,  William  H.  Disharoon  conveyed  to  James  S.  Miller,  as 
trustee  for  his  wife,  Sarah  Disharoon,  certain  lands  and  ne- 
groes, to  be  held  for  the  use  of  said  Sarah  during  her  natural 
life,  with  remainder  to  such  children  as  she  may  bear  to  the 
grantor.  This  property  was  sold  under  an  order  of  Court, 
and  a  portion  of  the  proceeds  invested  in  the  lot  in  dispute. 
On  December  10th,  1851,  Peyton  Reynolds,  who  had  then  be- 
come trustee  for  Sarah  Disharoon,  at  that  time  Sarah  Page,  she, 
on  the  death  of  her  former  husband,  having  intermarried  with 
Henry  B.  Page,  conveyed  the  premises  in  controversy,  by  an 
absolute  deed,  to  Job  Taylor.  To  this  instrument  was  an- 
nexed the  signature  of  Sarah  Page,  as  follows: 

"GEORGIA— Bibb  County. 

"  I,  Sarah  Page,  hereby  consent  and  agree  to  the  making, 
executing  and  delivery  of  the  above  and  foregoing  deed,"free- 
ly,  willingly  aijd  of  my  own  accord,  and  hereto  set  my  hand 
and  seal.    This  tenth  day  of  December,  1851. 

her 

(Signed)  « SARAH «  PAGE,    [us,] 

mark. 

"  In  presence  of 
(Signed)    "Benjamin  Rutherford, 
"  Keelin  Cook,  j.  i.  c." 

Sarah  Page  died  on  October  6th,  1869,  leaving  the  plain- 
tiff as  her  only  surviving  child.  The  plaintiff  sues  as  remain- 
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derman  under  the  provisions  qf  the  trust  deed  executed  by  her 
father.  The  defendant  holds  unde^  the  deed  executed  by 
Peyton  Reynolds  to  Job  Taylor. 

The  jury  returned  a  verdict  for  the  defendant.  Whereupon 
the  plaintiff  moved  for  a  new  trial  upon  the  following  ground, 
amongst  others,  to-wit :  Because  the  Court  erred  in  charging 
the  jury  as  follows :  "I  charge  you  further,  that  if  the  trus- 
tee, with  the  written  consent  of  the  life  tenant,  sold  the  corpit8 
of  the  estate,  it  worked  a  forfeiture  of  the  life  estate,  and  the 
remainderman  was  bound  to  bring  suit  within  seven  years." 

The  motion  was  overruled,  and  plaintiff  excepted. 

A,  O.  Bacon;  T.  J.  Simmons;  Jemison  &  Nisbet ;  Lyon 
&  Irvin,  for  plaintiff  in  error. 

Lanier  &  Anderson,  for  defendant. 

McCay,  Judge, 

1.  If  the  charge  of  the  Court  to  the  jnry  in  this  case  was 
error  the  plaintiff  is  entitled  to  a  new  trial.  Under  that 
charge  the  jury  was  bound  under  the  facts,  to  find  for  the  de- 
fendant on  the  plea  of  the  statute  of  limitations.  The  ques- 
tion of  acquiescence  was  not  open  to  the  consideration  of  the 
jury.  We  think  the  charge  of  the  Court  error.  We  will  not 
go  into  a  discussion  of  the  question  as  to  whether  the  statute 
begins  to  run  on  the  marriage  of  a  female  minor  to  a  man  of 
foil  age,  though  the  case  in  14  Oeorffia,  687,  would  seem  to 
be  very  decisive  on  that  point.  The  error  we  find  in  the 
charge  is,  however,  upon  a  different  point.  We  think  the 
Court  erred  in  holding  that  the  deed  of  the  trustee  to  Taylor, 
consented  to  by  the  wife,  was  a  forfeiture  of  the  life-interest, 
and  that  the  statute  of  limitations  commenced  to  run  against 
the  remaindermen  as  soon  as  Taylor  or  his  grantees  took  posses- 
sion. If  the  deed  to  Taylor  was  by  Reynolds,  as  trustee  for 
Mrs.  Page  and  family y  as  the  record  before  us  has  it,  then  the 
first  ingredient  of  an  act  of  forfeiture  did  not  exist,  to-wit :  the 
assertion  of  title  to  and  sale  of  the  whole  interest  as  the  prop^ 
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eiiif  of  the  wife.  The  deed  would  not  upon  its  face  purport 
to  convey  the  whole  as  her  property.  This,  the  assertioD  of 
title  to  and  conveyance  of  the  whole,  is  the  very  essence  of  the 
forfeiture.  Forfeiture  is  a  penalty  for  a  breach  of  coofidenoe. 
At  common  law,  land  passed  by  livery  of  seizin,  delivery  of 
possession.  This  the  tenant  for  life  had,  and  however  his 
title  might  be  limited,  it  was  prima  fade  absolute.  The 
grantor,  by  giving  him  the  possession,  had  confided  in  him, 
and  when,  by  virtue  of  this  position,  he  gave  livery  of  seizin 
of  the  whole,  he  was  guilty  of  a  breach  of  feith  and  forfeiture, 
even  of  what  was  his,  was  the  penalty.  So  decidedly  was 
this  idea  impressed  upon  the  doctrine  in  England,  that  there 
grew  up  the  distinction  of  tortious  and  innocent  conveyances  by 
tenant  for  life.  The  former  being  such  as  involved  livery  of 
seizin,  and  the  latter  not.  And  there  are  decisions  that  deeds 
operating  by  notice  of  the  statute  of  uses,  to-wit:  deeds  of 
bargain  and  sale,  deeds  of  lease  and  release,  etc.,  though  they 
convey  the  whole  estate,  wanting  as  they  do  this  element  of 
livery  of  seizin,  do  not  create  a  forfeiture.  But  this  doc- 
trine of  forfeiture  has  never  been  applied  to  trust  estates. 
Creatures  as  they  are  of  Courts  of  equity  which  do  not  fevor 
forfeitures,  the  cestui  que  truet  has  never  been  held  to  have  such 
a  position  as  life  tenant  as  to  make  a  conveyance  a  breach  of 
fealty.  The  trustee  has  the  whole  legal  estate.  If  there  be 
a  breach  of  confidence  or  fealty,  it  is  by  him,  and  he  repre- 
sents the  remainderman  as  well  as  the  tenant  for  life:  Lady 
Whetstone  w.  St.  Bary,  2  P.  Williams,  146;  3  Atkins,  728. 
In  the  case  at  bar,  treating  the  forfeiture  as  a  penalty,  is  it 
not  rather  far  fetched  to  say  that  the  condent  of  the  life  tenant, 
that  the  trustee  may  sell  the  whole,  is  an  assertion  of  title  by 
her  in  the  whole  ?  Can  it  be  fairly  said  to  be  anything  more 
than  a  consent  that,  as  far  as  she  is  concerned — that  is,  so  &r 
as  her  interests  go — he  may  sell  ?  The  legal  title  to  the  whole 
is  in  the  trustee.  If  there  is  a  wrong  done,  it  is  by  him,  and 
we  think  it  very  harsh  to  transfer  the  old  feudal  penalty  for 
an  act  of  the  tenant  for  life  to  a  consent  of  that  tenant  to  an 
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act  of  another.  Ajb  the  other  grounds  of  error  in  this  case 
depend  upon  this,  we  do  not  go  into  them. 

2.  As  we  have  said^  the  charge  of  the  Court  on  the  subject 
of  the  statute  of  limitations  left  the  jury  no  discretion^  and  as 
we  have  no  reason  to  suppose  they  passed  upon  the  question 
of  acquiescence,  we  do  not  inquire  if  the  verdict  may  be  sus- 
tained on  that  ground.  We  do  not  think  the  evidence  de- 
manded a  verdict  for  the  defendant,  and  it  is  only  in  such 
cases  that  this  Court  refuses  a  new  trial,  if  there  be  serious 
error  by  the  Judge. 

Judgment  reversed. 


Jaspeb  N.  Smith,  administrator,  plaintiff  in  error,  vs.  WlL- 

X4IAM  Malcx)LM,  defendant  in  error. 

In  ftn  application  for  an  injnnction  to  restrain  a  defendant  from  selling 
certain  land,  on  account  of  fraud  on  the  part  of  defendant  in  obtaining 
the  title,  the  bill  also  praying  relief  and  for  the  cancellation  of  the 
deed,  and  it  does  not  appear  that  the  defendant  is  insolvent,  or  threat- 
ening  or  offering  to  sell  the  land,  and  the  evidence  at  the  hearing  on 
said  application  being  conflicting  as  to  the  fraud,  and  the  Chancellor 
refuses  the  injunction,  this  Court  will  not  interfere  with  the  decision  of 
the  Judge,  the  more  especially  as  it  does  not  appear  that  any  irrepara- 
ble damage  can  ensue  to  complainant  from  said  refusal.  If,  whilst  the 
salt  is  pending,  the  defendant  were  to  'sell  the  land,  the  complainant 
woald  only  have  to  make  the  purchaser  a  party. 

Injunction.  Fraud.'  Notice.  lAa  pendens.  Before  Judge 
BucHAKAN.  Meriwether  county.  At  Chambers.  May  16th, 
1873. 

Jasper  N.  Smith,  as  administrator  de  bonis  non  cum  testa'- 
mento  annexo  upon  the  estate  of  John  Malcolm,  deceased,  filed 
his  bill  against  William  Malcom,  making,  substantially,  the 
following  case : 

Defendant  was  the  sole  surviving  executor  of  the  will  of 
deceased,  and  was  in  possession,  as  such,  of  the  entire  estate. 
In  the  year  1869,  the  legatees  under  said  will,  including  com- 
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plainanty  commenced  proceedings  against  defendant  to  remove 
him  from  the  office  of  executor  on  account  of  mismanagemeDt 
and  waste.  At  the  October  term,  of  that  year,  of  the  Court 
of  Ordinary  of  Walton  county,  judgment  was  rendered  against 
the  defendant,  requiring  him  to  give  good  and  sufficient  secn- 
rity  for  the  faithful  discharge  of  the  trust,  from  which  decision 
he  appealed.  Pending  the  appeal,  the  defendant  made  prop- 
ositions of  compromise  to  complainant  to  the  effect  that  if  the 
legatees  under  the  will  of  John  Malcom,  deceased,  would  con- 
vey to  him  certain  lands  in  Meriwether  county,  he  would 
withdraw  his  appeal,  resign  the  office  of  executor,  recommend 
the  appointment  of  complainant  as  administrator  de  bonis,  etc., 
and  turn  over  to  him  the  entire  estate.  Complainant  persua- 
ded the  other  legatees  to  accede  to  these  terms,  and  to  give 
to  him  a  power-of-attomey  to  execute  the  deed  desired  by  the 
defendant.  Possessed  of  this  instrument,  he  went  to  Meri- 
wether county  to  consummate  the  settlement.  Upon  defend- 
ant's turning  over  the  property,  etc.,  of  the  estate  to  com- 
plainant, he  discovered  that  the  grants,  plats  and  deeds  to 
certain  valuable  lands  in  Campbell  county  were  missing. 
Upon  demanding  them  of  defendant,  he  stated  that  in  the 
hurry  of  leaving  home  he  had  overlooked  them.  Complain- 
ant declined  to  make  the  deed  to  the  Meriwether  lands  until 
they  were  produced.  The  settlement  was  apparently  impos- 
sible under  these  circumstances,  when  defendant  suggested 
that  he  would  give  to  complainant  an  instrument  stating  that 
the  Campbell  county  lands  were  undisposed  of  and  still  the 
property  of  the  estate.  The  following  instrument  was  accord- 
ingly drawn  and  delivered  to  complainant: 

*  GEORGIA — Meriwether  County. 

"This  agreement,  between  J.  N.  Smith  and  William  Mal- 
colm, is  that  the  Campbell  county  lands  a^  to  remain  un- 
touched by  the  said  J.  N.  Smith,  or  whoever  is  appointed  to 
settle  the  estate  of  John  Malcolm,  deceased,  until  all  the  other 
lands  are  disposed  of,  then,  if  it  can  be  made  so  as  fi)r  Wil- 
liam Malcom  to  get  or  become  owner  of  said  lands  by  distri- 
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butioQ  or  otherwise,  that  is  agreeable'  with  the  heirs  of  said 

estate. 

(Signed)  "  William  Malcolm, 

"J.N.Smith/' 

Under  this  instrument  and  the  repeated  verbal  assurances 
of  said  defendant  that  said  Campbell  county  lands  were  undis- 
posed of  and  still  belonged  to  said  estate,  complainant  conveyed 
the  Meriwether  county  lands  to  him. 

After  tlie  settlement  had  progressed  as  far  as  the  appoint- 
ment of  complainant  as  administr.itor  de  boniSj  etc.,  to-wit: 
in  the  year  187],  he  advertised  said  Campbell  county  lands 
for  sale,  when  to  his  astonishment,  he  discovered  that  they 
had  been  conveyed  to  John  W.  Beck,  by  the  defendant,  as 
executor,  on  August  21st,  1869,  for  the  price  of  $6,000  00, 
$2,500  00  of  which  had  been  before  that  time  paid  to  him, 
of  which  no  return  had  been  made.  Complainant  waives 
discovery  and  prays  that  the  aforesaid  deed  to  the  lands  ia 
Meriwether  county  be  ordered  to  be  delivered  up,  and  that 
defendant,  in  the  mean  time,  be  enjoined  from  disposing  of 
them;  that  the  writ  of  subpoena  may  issue. 

The  answer  of  the  defendant  denied  every  material  allega- 
tion in  the  complainant's  bill,  and  alleged  that  at  the  interview 
in  Meriwether  county,  defendant  expressly  told  complain- 
ant that  he  had  sold  the  Campbell  county  lands,  and  that  he 
claimed  he  had  the  right  to  retain  the  notes  given  for  the 
purchase  money,  to  reimburse  himself  for  what  was  due  to 
him  from  said  estate;  that  this  issue  was  compromised  by 
allowing  the  defendant  to  retain  said  notes  for  the  purpose 
aforesaid,  subject  to  a  future  settlement  after  all  the  other  lands 
of  said  estate  were  disposed  of;  that  this  was  the  intention  and 
meaning  of  the  agreement  set  forth  in  the  bill ;  that  subse- 
quently the  complainant  proposed  that  if  the  defendant  would 
tarn  over  to  him  the  notes  for  the  balance  of  the  purchase 
money,  he  would  compromise  and  settle  all  claims  against  the 
defendant  on  account  of  said  lands,  and  although  he  believed 
the  entire  amount  remaining  unpaid  was  due  to  him  upon  a 
&ir  settlement,  yet,  to  avoid  trouble,  vexation  and  litigation, 
Vol.  xltui.  23. 
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he  oonsented,  and  aooortingly  turned  over  to  the  complainaDt 
the  aforesaid  notes.     , 

Conflicting  affidavits,  in  support  respectively  of  the  bill 
and  answer,  were  read  on  the  hearing  of  the  motion  for  in-    , 
junction. 

The  injunction  was  refused  and  the  complainant  excepted. 

Wright,  Dent  &  Wright;  J.  H.  S.  Brobston,  for 
plaintiff  in  error. 

George  L.  Peavy,  for  the  defendant. 

Trippb,  Judge. 

This  case  presents  no  reason  to  make  it  an  exception  to  the 
rule  of  non-interference  with  the  discretion  of  the  Chancellor 
in  refusing  an  injunction,  unless  there  has  been  an  abuse  of 
that  discretion. 

No  special  cause  is  shown  for  an  injunction — ^no  threat  or 
offer  by  defendant  to  sell  the  land — no  insolvency  on  his  part, 
and  the  fraud  charged,  though  strongly  supported  by  affida- 
vits, is  strongly  denied  in  the  answer  and  in  the  affidavits 
offered  by  defendant.  The  bill  calls  for  the  delivery  and 
cancellation  of  the  deed,  is  filed  in  the  county  where  the  land 
lies  and  defendant  lives,  and  the  only  danger  complainant 
can  apprehend  is  that  the  defendant  may  sell  the  land,  and 
the  consequent  necessity  of  making  the  purchaser  a  party. 
He  does  not  show  that  there  is  any  reason  to  fear  this.  The 
protection  that  the  doctrine  of  lis  pendens  gives  him  against 
final  loss  of  title,  by  its  going  into  an  innocent  purchaser,  and 
the  fact  that  defendant's  solvency  will  protect  him  in  any 
claim  for  rents,  issues  and  profits,  if  such  a  sale  wer^  made,  « 
render  it  unnecessary,  unless  special  reasons  are  shown,  for  an 
interference  by  the  harsh  writ  of  injunction. 

Judgment  affirmed. 
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Elbert  W.  Baynes,  plaintiif  in  error,  w.  Joel  A.  Billups, 

admiaistrator,  defendant  in  error. 

1.  It  18  the  province  and  duty  of  the  Court  to  control  the  entries  on  its 
own  docket,  and  if  incorrectly  made,  to  have  the  same  corrected.   (R.) 

2.  The  defendant  is  not  concluded  on  the  trial  of  a  case  by  the  action  of 
the  Court  in  reinstating  it  on  the  docket,  from  pleading  and  proving  an 
alleged  agreement  and  settlement,  and  that  it  was  to  be  dismissed  in 
pursuance  of  the  aUege<F  agreement,  and  that  the  entry  of  dismissal 
was  in  fact  made  in  accordance  with  such  contract.     (R.) 

Practice  in  the  Superior  Court.  Docket.  Settlement. 
Before  Jadge  Bobinson.  Jasper  Superior  Court.  August 
Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

G.  T.  &  C.  L.  Bartlett,  for  plaintiff  in  error. 

J.  A.  Billups,  by  K  J.  Hammond,  for  defendant 

Warner,  Chief  Justice. 

In  this  case  there  was  an  entry  made  on  the  bench  docket  of 
the  Superior  Court  in  the  handwriting  of  the  presiding  Judge 
opposite  the  case,  "Dismissed  by  order  of  plaintiff's  attorney, 
October  term,  1870,"  and  also,  the  following  entry  thereon, 
"Received  the  clerk's  cost  in  the  opposite  case,"  signed  by  the 
clerk  of  the  Court.  At  the  August  term  of  the  Court,  1872, 
the  plaintiff's  attorney  made  a  motion  to  set  aside  said  entry 
of  dismissal  on  the  docket,  on  the  ground  that  it  was  an  error 
and  unauthorized.  The  defendant  in  the  case  objected,  and 
made  a  motion  to  enter  a  judgment  of  dismissal  by  order  of 
plaintift*'8  attorney  on  the  minutes  of  the  Court  ntmo  pro  tuncj 
which  the  Court  refused  and  the  defendant  excepted.  The  de- 
fendant then  tendered  an  issue  denying  that  said  entry  of 
dismissal  was  an  error  and  unauthorized,  but  that  the  same 
was  made  under  an  agreement  and  understanding  between  the 
defendant,  plaintiff  and  plaintiff's  attorney,  that  if  defendant 
would  pay  the  sum  of  f  2,700  00  on  the  notes  sued  on  it  should 
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operate  as  a  payment  and  settlement  of  the  whole  debt  of 
f  5,400  00,  and  that  said  case  should  be  dismissed.  The  Gomt 
refused  to  allow  the  issue  tendered  to  be  tried  bj  a  jmy.  and 
the  defendant  excepted.  The  Court  examined  the  witnesses, 
holding  that  it  was  a  question  for  the  Court  to  decide  whether 
the  entry  of  dismissal  was  an  error  and  made  without  au- 
thority, to  which  the  defendant  excepted.  In  onr  judgment, 
it  was  the  province  and  duty  of  thg  Court  to  control  the 
entries  on  its  own  docket,  and  if  erroneously  made  to  have 
the  same  corrected,  which  the  Court  did,  by  reinstating  the 
case  on  the  docket.  But  whilst  we  do  not  control  the  action 
of  the  Court  in  r^ulating  the  entries  on  its  docket,  it  is  not 
to  be  understood  that  the  defendant  is  to  l)e  concluded  on  the 
trial  of  the  case  by  the  action  of  the  Court  in  reinstating  it 
on  the  docket,  from  pleading  and  proving  the  allied  agree- 
ment and  settlement  of  the  case,  and  that  it  was  to  be  dis- 
missed in  pursuance  of  the  alleged  agreement,  provided  he 
can  do  so,  and  that  the  entry  was  in  &ct  made  op  the  docket 
in  pursuance  of  that  agreement  between  the  parties. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


William  D.  Elam,  plaintiff  in  error,  vs.  H.  J.  Johnson, 

Ordinaiy,  defendant  in  error. 

An  attorney  at  law  who  was  assigned  by  the  Jndge  of  the  Superior  Conit 
as  counsel  to  defend  iin  indigent  defendant,  on  his  trial  upon  an  in- 
dictment in  the  said  Court,  and  who  accordingly  did  appear  and  de- 
fend binit  is  not  entitled  by  any  law  of  this  State  to  be  paid  for  suck 
services  out  of  the  county  funds. 

Attorney  at  law.  Pauper.  County  funds.  Before  Judge 
Hakvey.  Floyd  Superior  Court.  January  Adjourned  Term, 
1872. 

William  D.  Elam  petitioned  the  Superior  Court  for  a  mle 
nisi  requiring  H.  J.  Johnson,  as  Ordinary  of  the  county  of 
Floyd,  to  show  cause  why  the  writ  of  mandamus  should  not 
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issue  directing  him  to  draw  his  draft  on  the  county  treasurer 
for  the  sum  of  $150  00,  alleged  to  be  due  to  relator  for  profes- 
sional services  rendered  to  a  pauper.  The  petition  made  sub- 
stantially the  following  case:  At  the  January  adjourned  term, 
1871,  of  Ployd  Superior  Court,  there  came  on  to  be  heard 
the  case  of  The  State  vs,  Reuben  Taylor,  upon  an  indictment 
for  simple  larceny.  Upon  the  statement  of  the  prisoner  that 
he  had  no  counsel  to  defend  him,  was  unable  to  employ  one, 
and  desired  relator  to  represent  his  case,  the  Court  appointed 
relator  to  conduct  (he  defense.  Relator  performed  the  duties 
of  counsel  in  said  case  upon  the  trial ;  the  defendant  being 
convicted,  he  moved  for  a  new  trial.  The  motion  having 
been  overruled,  he  made  out  a  bill  of  exceptions  and  carried 
the  case  by  writ  of  error  to  the  Supreme  Court,  where  the 
judgment  was  affirmed.  Relator  made  out  his  bill  against 
the  county  of  Floyd  for  said  professional  services,  amounting 
to  $150  00,  and  presented  it  to  the  Ordinary,  requesting  a 
draft  upon  the  county  treasurer  for  that  sum.  The  Ordinary 
rejected  the  account  and  refused  the  draft. 

The  respondent  demurred  to  the  petition.    The  demurrer 
was  sustained 'and  relator  excepted. 

W.  D*  Elam,  by  Undekwood  A  Rowell,  for  plaintiff 
in  error. 

Alexander  &  Wright,  for  defendant 

McCay,  Judge. 

It  is  admitted  that  there  is  no  specific  authority  granted  by 
law  to  the  Ordinary  to  pay  this  demand,  that  it  is  nowhere, 
'in  terms,  made  a  charge  against  the  county.  If  it  can  be  paid 
at  all,  it  is  under  paragraph  5  of  section  547  of  the  Revised 
Code,  "  to  pay  the  expenses  of  the  county  for  bailiffs  at  Courts^ 
non*resideQt  witnesses  in  criminal  cases,  fuel,  servant  hire, 
stationery,  and  the  UkeJ'  But  even,  as  to  these  expenses,  the 
Ordinary  can  only  pay  such  as  are  a  legal  charge  against  the 
county.     Nor  is  it  in  the  discretion  of  the  Judge  of  the  Supe* 
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rior  Court  or  the  Ordinary  to  say  what  is  included.  This 
Court  held  in  24  Georgia,  82,  that  without  a  special  law  giv- 
ing the  authority,  the  Judge  of  the  Superior  Court  could  not 
charge  the  county  with  the  expense  of  feeding  jurymen,  even 
whilst  sitting  in  a  case.  At  last,  therefore,  the  inquiry  ifi^ 
whether  in  the  nature  of  things,  the  demand  now  pressed  is  a 
charge  on  the  county.  Our  constitutional  provision,  that  a 
prisoner  shall  have  ^^  the  privilege  and  benefit  of  counsel,"  is 
appealed  to.  Does  this  mean  that  the  public  shall  furnish 
him  with  counsel?  We  think  not.  The  provision  is  gen- 
eral. It  applies  to  the  rich  as  well  as  the  poor.  It  does  not 
say  he  shall  have  this  if  he  is  unable  to  procure  counsel,  bat 
what  it  guarantees  is  to  all,  to- wit:  the  right  to  ''have  the 
privilege  and  benefit  of  counsel."  In  England,  this  right  was, 
in  many  cases,  denied,  or  only  allowed  to  a  limited  extent 
And  tliis  clause  was  to  secure  this  right,  even  against  l^isla- 
tive  infringement.  We  do  not  think  the  public  has  taken 
upon  itself  the  duly  of  seeing  to  it,  that  every  prisoner  has 
the  benefit  of  counsel,  except  in  a  collateral  way.  We  do  not 
think  a  Judge  of  the  Superior  Court  has  the  power  to  appoint 
a  private  citizen,  not  an  admitted  attorney,  to  any  such  duty; 
it  is  a  duty  growing  out  of  the  office  of  an  attorney,  or  rather 
of  counselor,  or  advocate.  An  "attorney  at  law"  in  this 
State,  exercises  all  the  functions  of  an  attorney  and  counselor 
in  England.  His  profession  is  recognized  by  law.  He  is  a 
sworn  officer ;  he  is  examined,  licensed  and  commissioned,  and 
has  legal  duties  and  privileges  attached  to  his  office.  One  of 
these  is  provided  by  our  Code — "Never  to  reject,  for  consid- 
erations personal  to  himself,  the  cause  of  the  defenseless  or 
oppressed."  This,  too,  is  an  old  common  law  duty,  and  has 
been  not  only  the  admitted  obligation  but  the  pride  and  glory 
of  the  profession  from  time  immemorial.  The  law  recognizes 
the  profession  and  the  office.  As  it  confers  privil^es,  it  also 
imposes  duties.  One  of  these  is,  that  he  will  never  reject  the 
cause  of  the  defenseless,  and  that  when  the  presiding  Judge 
of  a  Court  (at  which  he  is  in  attendance) — the  head  of  his 
profession  for  the  time — ^presents  to  his  notice  a  case  cooling 
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within  the  Bphere  of  his  obligation,  he  will,  in  good  faith  as  a 
man  and  as  a  lawyer,  come  to  his  aid.  If  he  fail,  he  fails  in 
his  professional  obligations. 

Thus  far  the  law  has  provided  for  the  defense  of  indigent 
persons  charged  with  crime.  The  office  of  an  attorney  at  law 
has  this  duty  imposed  upon  it.  It  is  one  of  the  duties  the 
members  of  our  profession  take  upon  themselves  with  that 
office. 

Judgment  affirmed. 


Selma,  Rome  and  Dalton  Railroad  Company,  plaintiff 
in  error,  vs.  J.  G.  Tyson,  defendant  in  error. 

1.  A  foreign  corporation  transacting  business  in  tbis  State,  may  be  garni- 
sbed  for  a  debt  it  may  owe  anywhere  in  this  State  where  suit  for  such 
debt  could  be  brought. 

2.  The  affidavit  in  forma  pauperis  allowed  by  section  8984  of  the  Code 
to  be  made  by  a  party  applying  for  a  writ  of  certiorari  cannot  be  made 
for  him  by  his  attorney  at  law. 

Corporation.  Garnishment.  Affidavit.  Before  Judge 
Haryey.     Whitfield  Superior  Court,    October  Term,  1872. 

Tyson  sued  out  an  attachment  against  A.  D.  Breed,  return- 
able to  the  Justice  Court  for  the  eight  hundred  and  %eveuty- 
second  district,  for  $25  00.  Process  of  garnishment  directed 
to  the  Selma,  Rome  and  Dalton  Railroad  *  Company,  was 
served  on  O.  J.  Cunningham,  its  agent  at  the  city  of  Dalton. 
Judgment  was  obtained  against  the  defendant.  The  gar- 
nishee, by  its  counsel,  moved  to  be  discharged  on  the  grounds 
that  it  was  a  foreign  corporation,  and  that  its  president  did 
not  reside  in  the  State  of  Georgia.  The  motion  was  sustained. 
Whereupon  Tyson  carried  the^case  by  writ  of  certiorari  to  the 
Superior  Court.  When  the  case  was  called  in  the  last  men- 
tioned tribunal,  counsel  for  the  garnishee  moved  to  dismiss  the 
writ  of  certiorari  because  the  affidavit  in  forma  pauperis  was 
signed  as  follows:    ''J.  G.  Tyson,  by  his  attorney,  Joseph 
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Glenn/'  The  motion  was  overruled  and  the  counsel  for  the 
garnishee  excepted. 

After  ailment  upon  the  merits,  the  Court  held  that  tlie 
Justice  of  the  Peace  erred  in  deciding  that  the  service  of  the 
summons  of  garnishment  on  the  agent  of  the  Selma,  Borne 
and  Dalton  Railroad  Company  at  Dalton^  was  not  a  suffident 
service  upon  the  company,  and  sustained  the  certi&tm. 
Whereupon  counsel  for  the  garnishee  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  rulings. 

J.  E.  Shumate;  Printup  &  Fouche,  for  pl|iintiff  in 
error. 

Joseph  Glenk;  J.  A.  Glenn,  for  defendant 

Trippe,  Judge. 

1.  Is  a  foreign  corporation  liable  to  a  summons  of  garnish- 
ment in  this  State?  By  section  3213  of  the  Code  attach- 
ments may  issue  against  such  corporations  ''under  the  same 
rules  and  regulations  as  are  by  this  Code  prescribed  in  rela- 
tion to  issuing  attachments  and  garnishment  ia  other  cases." 
Before  the  Code,  in  6  Georgia,  531,  this  Court  lield  that 
''the  property  of  a  foreign  corporation,  within  the  limits  of 
this  State  is  liable  to  be  attached  under  our  attachment  laws." 
At  this  term  of  the  Court,  it  was  decided  in  the  case  of  E.  W, 
Wilson  vs.  The  Bank  of  Louimana,  that  a  foreign  corporatimi 
IS  liable  to  an  attachment,  which  was  levied  by  service  of 
summons  of  garnishment.  In  41  Georgiay  671,  in  speaking 
of  the  mode  of  service  in  suits  against  domestic  corporations, 
this  Court  says :  "  Why  should  a  foreign  corporation  not  stand 
upon  the  same  footing  and  be  served  in  the  same  way?  It 
locates  an  office  here.  It  appoints  an  agent  here.  It  makes  con- 
tracts here,  through  that  agenl;^  In  our  judgment  it  may  be 
made  a  defendant  to  a  suit  here  and  be  served  by  serving  its 
agent  just  as  a  Greorgia  corporation  may.'' 
.  Here  then  are  authorities  that  a  foreign  corporation,  whether 
or  not  it  is  doing  business  in  this  State,  is  liable  to  an  attach- 
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ment — that  one  doing  business  here  may  be  sued  and  served 
as  a  Georgia  corporation.  Why,  then,  is  it  not  liable  to  the 
garnishment  laws?  A  garnishment  is  a  suit.  Its  creditor 
can  bring  his  action  for  the  debt,  and  there  can  be  no  reason, 
in  principle,  why  one  to  whom  that  creditor  is  indebted  may 
not,  by  garnishment  of  the  corporation,  subject  its  creditor's 
daim.  to  the  payment  of  his  debts.  A  Georgia  corporation  is 
not  subject  to  garnishment  in  any  county  where  suit  could  not 
be  brought  for  the  debt  it  is  charged  to  owe.  So  it  is  with 
the  foreign  corporation.  It  is  not  liable  to  garnishment  ex- 
cept where  suit  could  be  brought  on  the  debt  it  is  charged  to 
owe :  See  Clark  vs.  Chapman^  dc,,  45  Qeorgiay  486. 

2.  In  the  case  of  Ulder  vs.  Whitehead,  25  Georffia,  262,  it 
was  decided  that  an  attorney  at  law  is  not  authorized  to  make 
the  affidavit  in  forma  pauperis  to  entitle  a  party  to  an  appeal 
without  paying  costs  or  giving  security.  The  same  reason 
that  controls  in  cases  of  appeals  applies  to  a  cetiiarari — the 
law  does  not  allow  it. 

Judgment  reversed. 


Tunis  Q.  Campbell,  plaintifiF  in  error,  va.  The  State  of 

Georgia,  defendant  in  error. 

1.  Where  a  Justice  of  the  Peace  is  charged  with  false  imprisonment  un- 
der color  of  legal  process,  the  warrant  under  which  the  arrest  was 
made  being  set  out  in  the  indictment,  he  is  not  entitled  to  a  continu- 
ance on  account  of  the  absence  of  a  witness  by  whom  he  expects  to 
prove  a  parol  commitment  of  the  person  arrested  for  contempt  of 
Court.     (R.) 

2,  Where  the  juries  for  a  term  of  the  Court  have  been  regularly  drawn, 
the  Court  has  no  power  to  direct  that  they  be  purged,  unless  each 
juror  came  up  to  the  standard  of  uprightness  and  intelligence  estab- 
lished by  him,  to- wit:  could  read  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  Georgia,  and  could  write.     (R.) 

8.  Where,  upon  the  application  of  this  test,  eight  colored  and  two  white 
men  were  found  deficient  and  excused  from  further  service,  and  the 
sheriff  was  ordered  to  fill  up  the  panels  with  jurors  from  the  jury  list 
who  could  come  up  to  the  standard  established  by  the  Court,  a  chal- 
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lenge  to  the  array,  when  the  panel  thus  made  was  pot  upon  the  defend- 
ant, should  have  been  sustained.     (R.) 

4.  A  Justice  of  the  Peace  indicted  for  false  imprisonment  under  color 
of  legal  process,  is  not  entitled  to  the  right  of  appearance  and  beiDg 
heard  before  the  grand  jury  at  the  time  the  true  bill  is  found.    (R.) 

5.  The  law  does  not  presume  malice  against  a  judicial  ofiBcer  became  he 
renders  an  illegal  judgment,  or  because,  in  th&  discharge  of  his  official 
functions,  he  does  an  illegal  act.     (R.) 

Continuance.  False  imprisonment.  Justice  of  the  Peace. 
Juries.  Malice.  Presumption.  Before  Judge  Schley.  Mc- 
intosh Superior  Court.     April  Adjourned  Term,  1872. 

Tunis  G.  Campbell  was  placed  on  trial  for  the  offense  of 
ialse  imprisoment  under  color  of  legal  process,  allied  to  have 
been  committed  upon  the  person  of  one  John  M.  Fisher.  The 
indictment  set  out  the  warrant  under  which  the  imprisonment 
was  charged  to  have  been  committed.  When  the  case  was 
called,  the  defendant  moved  ^r  a  continuance  on  account  of 
the  absence  of  one  Remus  Elliott,  a  material  witness,  who 
resided  in  the  county,  had  been  subpoenaed,  was  not  absent 
by  the  procurement  or  consent  of  the  defendant,  directly  or 
indirectly,  and  by  whom  he  ex{)ected  to  prove  that  Fisher  was 
committed  to  jail  under  a  verbal  order  for  contempt  of  Court, 
the  motion  setting  forth  the  character  of  the  contempt.  The 
motion  was  overruled,  and  the  defendant  excepted. 

All  the  remaining  &cts,  necessary  to  an  understanding  of 
the  case,  are  embraced  in  the  decision. 

W.  B.  Gaulden;  Amos  T.  Akerman,  by  Hill  &  Con- 
LEY,  for  plaintiff  in  error. 

Albert  R.  Lamar,  Solicitor  General,  by  A.  B.  SMrrn, 
for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  felse  impris- 
onment, in  that  he  issued  a  warrant  of  commitment  as  a  Jus- 
tiCe  of  the  Peace,  against  one  Fisher,  who  was  allied  to  have 
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been  in  contempt  of  the  Justice  Court  in  not  paying  the  costs 
of  a  criminal  prosecution  which  had  been  instituted  in  said 
Justice  Court,  and  ordering  the  said  Fisher  to  stand  committed 
until  said  costs  were  paid,  and  who  was  committed  to  the 
common  jail  of  the  county  under  said  order  and  warrant 
On  the  trial  the  defendant,  under  the  charge  of  the  Court  to 
the  jury,  was  found  guilty.  Various  exceptions  were  taken  to 
the  rulings  of  the  Court  in  the  pn^ress  of  the  trial,  which 
are  now  assigned  for  error  here. 

1.  The  4300  th  ection  of  the  Code  declares,  that  "the  arrest, 
confinement  or  detention  of  a  person  or  citizen,  by  the  war- 
rant, mandate  or  process  of  a  magistrate,  Being  manifestly  ille- 
gal, and  showing  malice  and  oppression,  the  said  magistrate 
shall  be  removed  from  office;  and  each  magistrate  and  all  and 
every  person  or  persons  knowingly  and  maliciously  concerned 
therein,  shall  be  punished,"  etc.  The  motion  for  a  continu- 
ance of  the  case  was  properly  overruled,  in  view  of  the  facts 
disclosed  in  the  record. 

2.  When  the  panel  of  forty-eight  jurors  was  put  upon  the 
defendant,  he  challenged  the  array  on  the  ground  that  the 
jurors  were  not  drawn  according  to  law.  This  ch'allenge  to  the 
array  necessarily  included  the  twenty-four  jurors  who  had 
been  empanneled  by  the  Court,  and  >vho  constituted  a  part  of 
the  panel  of  the  forty-eight  put  upon  the  defendant.  Were 
they  drawn  and  organized  according  to  law?  It  appears  from 
the  record,  that  on  the  28th  of  February,  1872,  the  presiding 
Judge  of  the  circuit  passed  an  order  appointing  three  com- 
missioners to  revise  the  jury-box  of  Mcintosh  county.  It 
also  appears  that  the  jury-box  for  that  county  had  been  revjsed 
by  the  commissioners  on  the  13th  of  June,  1870,  and  that 
two  years  ha4  not  expired  up  to  the  time  of  the  order  of  the 
Judge  to  revise  it;  but  whether  juries  had  been  drawn  for  the 
April  term  of  the  Court  as  provided  by  the  Act  of  1869,  the  rec- 
ord does  not  inform  us.  But  it  does  appear  in  the  record  that 
after  revising  the  jury-box  under  the  order  of  the  Court,  the 
commissioners,  and  the  Ordinary  with  the  clerk,  did  proceed 
to  draw  grand  and  petit  jurors  for  the  next  approaching  t^m 
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of  the  April  adjourned  Court,  on  the  fourteenth  day  of  March^ 
1872.    This^  we  presume,  was  done  under  (he  provisions  of 
the  third  section  of  the  Act  of  1869.     Whether  that  jury  was 
l^ally  drawn  or  not,  we  are  unable  to  say  from  the  oonfused 
and  unsatisfactory  statement  of  fitcts  disclosed  by  the  reooid. 
But  conceding  the  juries  wer4  r^ularly  and  l^ally  drawn, 
the  next  question  that  arises  in  the  case,  is  as  to  the  legal 
power  and  authority  of  the  Court  to  purge  that  jury  in  the 
manner  disclosed  by  the  record,  and  to  compel  the  defendant 
to  select  his  jury  from  the  twenty-four  so  purged,  and  com- 
posing a  part  of  the  panel  of  the  forty-eight  ?    It  appears 
from  the  record  that*  on  the  first  day  of  the  Court,  and  after 
the  Court  t^ad  been  organized,  a  motion  was  made  to  have  the 
jury  purged  to  ascertain  whether  they  were  intelligent  and  up- 
right jurors.    The  Court  appointed  a  committee  of  three  to 
take  out  and  examine  the  juries,  to  see  if  they  came  up  to  the 
standard  stated  by  the  Court,  to-wit:  whether  they  could  read 
the  Constitution  of  the  United  States,  and  the  Constitution  of 
this  State,  and  write.     After  the  committee  had  privately 
examined  the  juries,  they  reported  to  the  Court  that  there 
were  eight  colored  men  and  two  white  men,  who  could  not  read 
and  write  according  to  the  views  of  the  Court.     Whereupoa 
the  Court  excused  them  from  serving  at  that  term  of  the 
Court,  and  ordered  the  sheriff  to  fill  up  the  panels  with 
jurors  from  the  jury  list  who  could  come  up  to  the  standard     * 
as'ruled  by  the  Court,  which  was  dot^e.  The  twenty-four  jurors 
thus  purged  by  the  order  of  the  Court  constituted  a  part  of 
the  panel  of  the  forty-eight  put  upon  the  defendant,  instead 
of  those  who  had  been  selected  by  the  Ordinary,  clerk  of  the 
Superior  Court,  and  the  three  commissioners,  and  drawn  from 
the  jury-box  to  serve  as  jurors  for  that  term  of  the  Court 
The  law  gives  to  the  officers  specified  in  the  Act  of  1869,  the 
power  and  authority  to  judge  of  and  to  select  from  the  book  of 
the  receiver  of  tax  returns  "upright  and  intelligent  persons" 
to  serve  as  jurors,  and  not  the  Superior  Court,  or  the  Judge 
thereof.  • 
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3.  The  challenge  to  the  array  of  the  jurors  put  upon  the 
defendant  in  this  case  was  well  taken^  and  should  have  been 
allowed  by  the  Court,  and  it  was  error  to  compel  him  to  select 
his  jury  therefrom.  Ten  of  tlie  jurors  constituting  the  panel 
put  upon  the  defendant  w^ere  not  selected  and  drawn  according 
to  law,  for  the  reasons  before  stated,  and  that  was  a  distinct 
ground  of  challenge  made  to  them  by  the  defendant. 

4.  The  defendant  was  indicted  under  section  4300  of  the 
Code  for  false  imprisonment  under  color  of  legal  process,  as 
specified  in  that  section;  he  was  not  indicted  under  section 
4432  for  malpractice  in  office  as  a  Justice  of  the  Peace,  and, 
therefore,  was  not  entitled  to  the  right  of  appearing  and  being 
heard  before  the  grand  jury,  when  the  bill  of  indictment  was 
found  against*him. 

5.  The  Court  charged  the  jury,  amongst  other  things :  "  If 
you  find  from  the  testimony  and  the  warrant  that  it  was  man- 
ifestly illegal,  the  law  presumes  malice,  as  tl^  law  presumes 
every  officer  knows  the  law,  and  will  act  in  conformity  there- 
to in  the  issuing  of  any  warrant,  mandate  or  process."  This 
charge  of  the  Court,  in  view  of  the  statute  under  which  the 
defendant  was  indicted,  was  error.  The  warrant  of  commit- 
ment must  not  only  have  been  manifestly  illegal,  but  the 
arrest,  confinement  and  detention  of  Fisher  under  it  should 
have  been  shown  to  have  been  malicious  and  oppressive.  The 
law  does  not  presume  malice  against  a  judicial  officer  because 
he  renders  an  illegal  judgment,  or  because,  in  the  discharge 
of  his  official  functions,  he  does  an  illegal  act ;  nor  does  the 
statute  under  whioh  the  defendant  is  indicted  so  contemplate. 
^'  The  arrest,  confinement  and  detention  of  a  person  by  the 
warrant,  mandate  or  process  of  a  magistrate,  being  manifestly 
illegal  and  showing  malice  and  oppression,"  are  the  words 
of  the  statnte.  The  law  docs  not  presume  malice  against 
the  magistrate  from  his  mere  illegal  act  in  issuing  the  warrant 
of  commitment,  but  that  presumption  may  arise  from  his  con- 
duct when  taken  in  connection  therewith. 

Let  the  judgment  of  the  Court  below  be  revetsed. 
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Southern  Express  Company,  plaintiff  in  error,  ve.  Eliza- 
beth DuFPEY,  defendant  in  error. 

1.  The  statements  of  the  local  agents  of  an  express  company  to  Om 
grantor,  pending  negotiations  between  said  company  and  said  grantor, 
for  said  company  to  release  the  grantor's  son,  who  was  ander  arrest 
for  embezzlement,  npon  the  execution  of  a  deed  conveying  certain 
land  to  the  company,  are  admissible  npon  the  trial  of  an  action  of 
^ectment  by  the  company  for  said  land.     (R.) 

2.  A  mother  made  a  deed  to  procure  the  release  of  her  son  from  arrest  on 
a  charge  of  felony,  to- wit:  for  embezzling  money  in  his  hands  as  the 
messenger  of  an  express  company.  The  expressed  consideration  of 
the  contract  was  the  repayment  by  her  of  the  money  embezzled  by  tbe 
son  ;  but  it  was  in  proof  that  the  son  was  under  arrest  and  in  chains, 
and  the  grantee  in  the  deed  agreed  to  release  the  son  and  stop  the  pro* 
ceedings,  though  he  expressly  refused  to  settle  the  prosecution,  saying 
he  could  not  control  the  public  authorities.  The  son  was  released,  and 
the  proceedings  stopped : 

JSddy  that  the  deed  was  illegal  and  void. 

Deed.  ConsiMeration.  Duress.  Before  Judge  Gbeek. 
Spalding  Superior  Court.     February  Term,  1872. 

The  Southern  Express  Company  brought  complaint  against 
Elizabeth  Duffey  for  a  lot  of  land  situated  in  the  city  of 
Griffin,  and  for  mesne  profits  firom  March  13th,  1869.  To  the 
declaration  was  annexed,  as  an  abstract  of  title,  a  statement 
of  a  deed  purporting  to  have  been  made  by  defendant  on  the 
13th  of  March,  1869,  conveying  the  premises,  in  dispute  to 
plaintiff. 

The  defendant  pleaded  that  she  was  not  in  possession  of 
any  land  in  the  city  of  Griffin,  to  which  the  plaintiff  had  a 
legal  title;  that  the  pretended  deed  under  which  the  plaintiff 
claimed  was  obtained  by  duress,  fraud  and  misrepresentations; 
that  said  deed  was  executed  for  no  consideration ;  that  it  was 
made  ffar  the  purpose  of  compromising  a  felony;  that  plaintiff, 
under  its  charter,  was  not  authorized  to  hold  real  estate. 

The  evidence  made  the  following  case: 

In  April  ]y566,  W.  J.  Duffey,  the  son  of  the  defendant,  was 
in  the  employ  of  plaintiff  as  messenger  on  the  Maoon  &  Wes- 
tern Railroad.    Whilst  acting  in  this  capacity,  he  appropri* 
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ated  to  his  own  use  moneys  intrusted  to  his  care  to  be  deliver- 
ed at  Atlanta  and  Macon,  Georgia,  to  the  amount  of  $1,766  30^ 
which  sum  the  plaintiff  was  compelled  to  pay.  He  escaped 
to  Texas,  but  was  brought  back  to  Atlanta  by  the  superin- 
tendent of  the  southern  division  of  plaintiff,  under  a  requi- 
sition from  the  Governor  of  Georgia  upon  the  Governor  of 
Texas.  He  arrived  at  Atlanta  in  irons.  After  his  arrest  in 
Texas,  propositions  were  made  by  the  officers  and  agents  of 
plaintiff  to  the  defendant,  that  if  she  would  pay  the  amount  of 
money  he  had  appropriated,  he  should  be  releassd,  stating, 
at  the  same  time,  that  they  could  not,  under  the  law,  settle 
the  criminal  prosecution,  as  that  matter  would  have  to  be  left 
to  the  civil  authorities.  These  negotiations  were  pending  for 
some  six  weeks.  W.  J.  Duffey  was  arrested  in  February, 
1869.  At  length,  on  March  13th,  1869,  the  defendant  exe- 
cuted to  the  plaintiff  a  deed  to  the  premises  in  dispute,  pur- 
porting to  have  been  made  in  consideration  of  $2,126  94,  the 
principal  and  interest  due  to  plaintiff  by  her  son.  Plaintiff 
gave  to  defendant  a  receipt  in  full  for  said  indebtedness.  W. 
J.  Duffey  was  then  released. 

The  jury  returned  a  verdict  in  favor  of  the  defendant. 
Whereupon  the  plaintiff  moved  for  a  new  trial  upon  the  fol- 
lowing grounds: 

1st.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "  That  if  you  believe  from  the  evidence  that  th^  agents 
of  the  company  went  to  Mrs.  Duffey  and  told  her  that  W. 
J.  Duffey  was  in  the  power  of  the  company,  and  that  they 
could  send  him  to  the  penitentiary,  and  by  doing  so,  so  over- 
whelmed her  as  fo  put  her  in  duress,  so  as  to  prevent  her  free 
and  voluntary  action  in  the  making  of  the  deed,  and  the 
plaintiff  afterwards  took  advantage  of  this,  and  received  a 
benefit  by  it  in  the  making  of  this  deedy  then  the  same  is 
void,  and  the  plaintiff  is  not  entitled  to  recover." 

2d  •  Because  the  Court  erred  in  the  following  charge :  "  That 
if  Mrs.  Duffey  made  this  deed  understanding  it  to  be  for  the 
purpose  of  procuring:  the  release  of  her  son,  W.  J.  Duffey, 
and  the  other  party  had  reason  to  believe  she  so  understood 
it,  the  deed  is  void."    . 
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3d.  Because  the  Court  erred  in  the  following  charge:  '^ Du- 
ress consists  in  aty  illegal  imprison ment,  or  legal  impriflOD- 
ment  used  for  an  ill^al  purpose^  or  threats  of  bodily  (»- other 
harm,  or  other  means  amounting  to  or  tending  to  coerce  the 
will  of  another^  and  actually  inducing  him  to  do  an  act  oon« 
trary  to  his  free  will,"  the  same  being  inapplicable  to  the  casej 
and  in  the  same  connection,  in  charging  as  follows:  ''That 
duress  might  es^ist  when  the  free  will  of  the  party  is  restrain- 
ed, or  her  consent  induced  by  threats  or  other  acts.  That  if 
such  were  the  facts  in  the  case,  the  deed  procured  under  such 
a  state  of  facts  was  void." 

The  motion  for  a  new  trial  was  overruled  and  the  plaintiff 
excepted  upon  each  of  the  aforesaid  grounds. 

Peeplbs  &  Stewart;  E.  W.  Beck,  for  plaintiff  in  error. 

£.  W.  Hammond  ;  Boynton  &  Dismuke,  for  defendant  in 
error. 

1st.  Charge  of  Court  on  duress  not  «Tor:  Code,  secdons 
2695,  2710,  2714. 

2d.  Deed  void:  Sections  2999,  2703,2707;  39  Ga.  R.,85. 

3d.  Verdict  is  right;  no  necessity  for  a  new  trial:  10  Ga. 
R.,429;  Ulbid.,  153;  16  Ibid.,  155;  16  Ibid.,  368;  30 
Ibid,j  278,  958.    Judicial  discretion  not  abused. 

McCay,  Judge. 

1.  There  is  really  but  one  point  in  this  case.  The  admission 
of  the  statements  of  the  two  minor  local  agents  of  the  com- 
pany, even  if  not  authorized  by  law,  was  immaterial,  as  IJie 
case  is,  in  our  judgment,  with  the  defendant  below,  even  on 
the  evidence  of  the  plaintiff.  Nor  were  these  statements  im- 
properly admitted.  They  were  a  part  of  the  negotiations 
and  oommunicatioms  between  Mrs.  Duffey  and  tixe  principal 
authorized  superintendent,  and  the  whole  transaction  could 
not  have  been  fairly  before  the  Court  with  these  statements 
left  out.  They  were  referred  to  in  the  talk  between  the  super- 
intendent and  Mrs.  Duffey's  agent,  and  are  &irly  a  part  of 
the  res  gestx.   They  are,  besides,  very  unimportant,  since  they 
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are,  in  the  .main;  only  appeals  to  her,  based  on  &cts  and  con- 
seqaences  known  to  all^  and  only  show  what,  all  the  other  tes- 
timony shows,  that  Mrs.  Duffey  acted  on  the  idea  that  she  was 
releasing  her  son, 

2.  The  main  point  in  the  case,  is  whether,  according  to  the 
evidence,  the  making  of  this  deed,  was  an  act  coming  within 
that  section  of  our  Bevised  Code,  section  2999,  which  pro- 
vides, that  "whilst  a  party  injured  may  lawfully  receive  pay 
for  the  damage  he  has  received  from  a  crime,  and  may  make 
a  contract  therefor,  yet  if  amf  (xUempt  is  made  to  satisfy  the 
public  offense  or  to  suppress  a  prosecution  therefor,  it  vitiates 
the  entire  agreement.'^  Jeff.  Duffey  was  under  arrest,  was  in 
Atlanta,  brought  back  from  Texas  under  a  requisition  from 
the  Grovemor,  and  was  in  chains;  such  is  the  testimony. 
If  he  was  under  legal  arrest,  then  it  is  clear  to  us,  and  the 
idea  is  £urly  supported  by  the  authorities,  that  the  agreement 
to  release  him,  to  stop  the  then  proceedings,  was  within  the 
statute:  Section  2999  of  the. Code.  Indeed,  we  do  not  see 
how  the  parties  could  agree  to  any  thing  else  that  would  go 
to  satisfy  the  public  offense.  They  could  not  prevent  a  new 
proceeding;  anybody  could  sue  out  the  warrant,  if  he  had  the 
evidence,  and  if  the  custody  of  Jeff.  wa3  l^al,  the  agent  of 
the  exjpress  company  agreed  to  do  more  than  he  could  have 
done  if  the  officers  of  the  law  had  done  their  duty.  If  the 
agreement  to  release  a  man  under  arrest  and  stop  that  proceed- 
ing is  not  an  attempt  to  suppress  a  prosecution,  we  are  at  a 
loss  to  put  a  state  of  &cts  that  does  make  a  case  within  the 
rale.  If  this  arrest  was  illegal,  if  the  agents  of  the  express 
company  had  this  boy  in  their  own  custody,  and  could  let 
him  go  or  not  at  their  pleasure,  then  this  deed  was  the  clear 
result  of  duress,  since  it  was  made  to  release  the  child  of  the 
grantor  from  illegal  imprisonment.  A  man's  child  stands, 
under  the  law,  in  the  same  situation  as  himself  in  such  cases. 

Altogether  we  think  this  deed  void  in  every  aspect  of  the 
evidence,  and  we  affirm  the  judgment. 

Judgment  affirmed. 

Vol.  xlyhi.  24. 
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Humphrey  Grimes,  plaintiff  in  error,  vs.  P.  B.  &  J.  F. 

Jones,  defendants  in  erron 

1.  Where  a  writ  of  certiorari  has  been  granted,  and  the  Court  dismisses 
'  the  same  on  the  ground  of  non-compliance  by  the  petitioner  with 

some  requisition  of  the  statute,  and  plaintiff  in  certiorari  makes  applt* 
cation  within  three  months  from  said  dismissal  for  another  writ,  he  is 
not  barred  by  lapse  of  time^  from  having  his  second  application  heard: 
82  Ga.  R.,  487. 

2.  The  facts  set  forth  in  the  application  for  the  writ  of  certiorari  in  this 
case  entitles  the  plaintiff  to  the  granting  of  the  writ. 

Certiorari.  Statute  of  limitations.  Before  Judge  Hab- 
rell.     Early  County.    At  Chambers.    July  Ist,  1872. 

Humphrey  Grimes  petitioned  for  the  writ  of  certiorari  in 
the  ease  of  P.  B.  &  J.  F.  Jones,  against  petitioner,  tried  in 
the  Justice  Court  of  the  eight  hundred  and  sixty-sixth  district 
The  petition  was  sanctioned  and  the  writ  issued.  On  the  6th 
day  of  April,  1872,  during  the  regular  term  of  the  Superior 
Court  of  the  county  of  Early,  said  writ  was  dismissed  npon 
the  ground  that  no  affidavit  in  forma  pauperis  had  been  filed. 

On  July  Ist,  1872,  a  second  petition  for  the  writ  of  cerHo- 
rari  was  presented  to  the  Judge  of  the  Pataula  Circuit,  which 
was  a  copy  of  that  which  had  been  dismissed. 

The  petition  made  the  following  case: 

P.  B.  &  J.  F.  Jones  brought  suit  against  petitioner  on  an 
account  for  $32  31,  headed  as  follows: 

"Humphrey  Grimes, 

1870.  With  Buchannon  &  Flemming." 

Petitioner  demurred  to  the  suit  on  the  ground  that  F.  B. 
&  J.  F.  Jones  were  not  proper  parties  to  the  suit.  The  de- 
murrer was  overruled  and  petitioner  excepted.  Petitioner 
pleaded  the  general  issue  and  a  set-off.  Plaintiffs  tendered 
in  evidence  the  books  of  account  of  Buchannon  &  Flemming. 
Petitioner  objected  to  their  introduction.  The  objection  was 
overruled  and  petitioner  excepted. 

Flemming  was  introduced  to  prove  the  correctness  of 
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the  items  charged  in  the  account.  Upon  his  stating  that  he 
kept  a  clerk  who  was  within  the  jurisdiction  of  the  Court, 
petitioner  objected  to  his  testifying  as  to  the  correctness  'of  the 
account.  The  objection  was  overruled  and  petitioner  excepted. 
^'Flemming  stated  that  he  made  the  entries  on  his  day  book, 
which  was  a  transcript  from  other  books/'  which  were  not 
produced.  Petitioner  again  objected  to  the  testimony.  The 
objection  was  overruled  and  petitioner  excepted.  Witness 
then  testifyed  then  he  did  not  know  that  any  of  the  goods 
charged  to  P.  B.  &  J.  F.  Jones  were  sold  or  delivered  to  pe- 
titioner. That  his  clerk,  Frank  Jones,  reported  the  amount 
through' his  books;  that  witness  had  never  had  any  under- 
standing with  petitioner  about  P.  B.  &  J,  F.  Jones  paying 
his  account;  that  P.  B.  Jones  settled  the  account  of  petitioner 
made  at  the  store  of  Buchannon  &  Flemming;  and  witness 
wrote  a  receipt  to  Jones  for  three  hundred  and  eighty-one 
pounds  of  cotton,  received  of  Bill  and  Henry  Grimes,  minor 
children  of  petitioner,  of  the  value  of  $53  57. 

The  receipt  above  referred  to  was  introduced. 

Frank  Jones  testified  that  he  was  the  clerk  of  Buchannon 
&  Flemming,  and  sold  goods  to  petitioner  in  the  year  1870 ; 
that  he  could  not  say  whether  the  items  charged  on  the  books 
before  him  were  the  same  or  not,  as  he  did  not  make  the 
entries;  that  he  could  not  say  what  goods  were  sold  to  peti- 
tioner unless  he  had  his  books  on  which  he  made  his  original 
entries;  that  the  goods  sold  to  petitioner  were  charged  to  P. 
B.  &  J.  F.  Jones,  by  agreement  between  P.  B.  Jones  and 
witness;  that  petitioner  did  not  authorize  it;  that  he  had  had 
no  conversation  with  petitioner  about  it. 

Plaintiffs  closed. 

The  defendant  moved  for  a  non-suit.  The  motion  was 
overruled,  and  the  defendant  excepted. 

Humphrey  Grimes,  the  petitioner,  testified,  that  at  the  com- 
mencement of  the  year  1870  he  made  a  verbal  contract  with 
P.  B.  Jones  to  let  him  have  two  of  his  minor  children,  Henry 
and  Bill,  to  work  for  P.  B.  &  J.  F.  Jones;  that  they  were  to 
famish  two  mules,  find  the  children,  and  half  they  made  was 
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to  be  paid  to  petitioner  |  that  they  made  a  crop  amounting  to 
three  hundred  and  eighty-one  pounds  of  cotton,  of  the  value 
of  $53  57,  one  hundred  and  seventy-five  bushels  of  oats,  of 
the  value  of  $5  00;  that  instead  of  complying  with  his  eon- 
tract  and  turning  over  the  crop  to  petitioner,  he  carried  the 
cotton  to  Buchannon  &  Flemming  and  sold  it  to  them  with- 
out petitioner's  knowledge  or  consent,  and  that  he  has  never 
been  accounted  with  for  the  same;  that  petitioner  never  anth- 
orized  P.  B.  Jones  to  settle  any  accounts  of  his  with  Buchan- 
Qon  &  Flemming,  or  with  any  one  else;  that  when  he  learned 
that  Jones  had  paid  his  account,  he  told  Frank  Jones,  the 
clerk,  that  P.  B.  Jones  had  no  right  to  interfere  with  his  bus- 
iness. 

P.  B.  Jones,  in  rebuttal,  testified  that  he  received  the  cot- 
ton, and  that  he  had  given  the  children  of  petitioner  an  order 
to  the  store  for  oats. 

The  Justice  rendered  a  judgment  for  the  plaintifis  for  the 
amount  of  the  account  sued  on,  and  defendant  excepted. 

The  ti:ial  was  had  on  December  8th,  1871. 

The  Judge  refused  to  sanction  the  petition  and  petitioner 
excepted. 

Thomas  K.  Appling,  by  Jackson  &  Clarke,  for  plain- 
tifi^  in  error. 

No  appearance  for  defendants. 

Trippe,  Judge. 

1.  The  second  application  for  the  writ  of  certiorari  was 
made  within  three  months  from  the  time  the  first  writ  was  dis- 
missed, but  not  within  three  months  from  the  decision  of  the 
Justice  complained  of.  By  the  law  in  force  in  1861,  the  writ  of 
certiorari  could  be  sued  out  within  six  months  from  the  time 
of  the  decision  complained  of.  Under  that  law,  this  Court 
held  in  Hendrix  vs,  KeUoggj  32  Georgia,  436,  that  where 
such  a  writ  is  dismissed  or  non-suited,  etc.,  the  plaintiff  may 
renew  his  application  within  six  montlis  fix>m  such  dismissal. 
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non-suity  etc.  This  decision  was  made  by  virtue  of  the  con- 
struction given  to  the  23d  section  of  the  statute  of  limitations 
of  6th  March,  1856,  allowing  suits  which  had  been  dismissed 
to  be  renewed  within  six  months  where  they  would  otherwise 
be  barred  by  the  statute.  Section  2881  of  the  Code  preserves 
the  same  right  to  the  plaintiff  in  this  case  which  was  held 
to  be  his  under  the  Act  of  1856. 

2.  From  the  facts  set  forth  in  the  application  for  the  cer" 
tiorari  we  think  the  petitioner  was  entitled  to  a  hearing  on  the 
merits  and  to  a  decision  by  the  Judge  as  to  whether  he  should 
have  a  new  trial  in  the  Justice  Court,  or  to  such  a  judgment 
as  from  the  answer  of  the  Justice  and  the  facts  of  the  case  the 
Judge  should  be  authorized  to  render. 

Judgment  reversed. 


Susan  A.  Clinch  et  al.,  plaintiflfe  ih  error,  vs.  Febril  & 

Wbslow  et  al,,  defendants  in  e^ror. 

1.  An  indebtedness  to  authorize  a  sale  of  a  trast  estate  must  have  been 
contracted  for  artieles,  or  property,  or  money  furnished  for  the  use 
and  benefit  of  the  trust  estate.    (R. ) 

2.  An  execution  based  upon  a  judgment  against  trustees  which  fails  to 
specify  the  property  to  be  bound  for  its  payment,  hav^ing  been  levied 
upon  the  trust  estate  the  sale  will  be  enjoined.     (R.) 

S.  Where  auit  ia  instituted  against  trustees  for  advances  alleged  to  have 
been  made  to  one  of  the  outui  que  tnuti  with  the  assent  of  the  de- 
fendants, for  the  use  of  the  trust  estate,  and  a  general  judgment  is 
taken  against  the  trustees,  and  the  execution  based  thereon  is  levied 
upon  the  trust  estate,  the  eestui  que  tnists  not  being  parties  to  the 
execution,  could  not  file  an  affidavit  of  illegality.    (R.) 

Trusts.  Judgment.    Injunction.    Illegality.  Before  Judge 
Sessions.    Camden  Superior  Court,    April  Term,  1872. 

For  the  fects  of  this  ease,  see  the  decision. 

Smith  &  Mershon;  Harris  &  Davenport,  by  Lester 
&  Thohpson,  £)r  plaintifib  in  error. 
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A.  J.  Bessent;  J.  C.  Nichols,  by  Z.  D.  Hakrison,  for 
defendants. 

Warnek,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants praying  for  an  injunction  to  restrain  the  sale  of  the 
corpus  of  certain  trust  property  set  forth  in  the  bill.    The 
presiding  Judge  refused  to  grant  the  injunction  and  the  com- 
plainants excepted.     It  appears  in  the  record,  that  Hopkins 
devised  certain  lands  to  Bessent  and  Long  in  trust  for  the  use 
of  his  daughter,  Susan,  during  her  life,  and  after  her  death 
to  and  for  the  use  and  benefit  of  the  issue  of  her  body.    Susan 
intermarried  with  Clincli  and  has  five  minor  children  who, 
with  their  mother,  are  the  complainants.     It  also  appears  that 
Ferril  &  Weslow,  in  the  year  1869,  instituted  suit  in  the  Supe- 
rior Court  of  Camden  county  against  the  trustees  of  Mrs.  Clinch 
for  the  sum  of  $1,748  86,  alleged  to  have  been  for  advances 
made  by  them  to  Mrs.  Clinch,  one  of  the  cestui  que  tnuiSf 
with  the  assent  of  the  defendants,  for  the  use  of  the  plantation 
belonging  to  her,  and  for  the  support  of  her  children  and  for 
the  purchase  of  work  animals  employed  in  the  cultivation  of 
Slid  plantation.     On  the  11th  November,  1869,  a  general 
judgment  was  entered  up  against  the  defendants  for  the  sum 
sued  for  with  interest  and  costs,  without  specifying  in  the 
judgment  the  property  out  of  which  the  money  was  to  be 
made.     An  execution  has  been  issued  on  that  judgment  and 
levied  by  the  sheriff  on  the  "  Incoochee  plantation,'^  which  is 
a  part  of  the  trust  estate.     The  execution  is  not  set  forth  in 
the  record,  but  we  presume  that  it  follows  the  judgment.   The 
object  of  the  complainants'  bill  is  to  restrain  the  sale  of  the 
corpus  of  the  trust  estate  under  the  execution  issued  upon 
this  general  judgment  obtained  against  the  trustees.     The 
claim  of  the  plaintiffs  to  authorize  a  sale  of  the  trust  estate, 
must  have  been  for  articles  or  property  or  money  furnished 
tor  the  use  of  the  trust  estate  and  the  judgment  should  have 
specified  the  trust  property  to  be  bound  for  the  payment  of 
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it,  80  that  the  execution  might  have  followed  the  judgment  in 
that  respect.  The  cestui  que  frusta  were  not  parties  defend- 
ants to  the  execution,  and  could  not  have  filed  an  affidavit  of 
ill^ality.  Making  advances  for  the  use  and  benefit  of  a  iruti 
eiUiUj  is  one  thing,  making  advances  for  the  use  and  benefit 
of  those  who  are  enjoying  or  cultivating  a  trust  estate,  is  quite 
a  diflferent  matter,  which  those  who  make  advances  will  do 
well  to  remember.  See  SaUerwhite  vs.  BeaUy  Stewart  &  Ansky^ 
2%ih  Georgia  Reports,  625.  In  view  of  the  facts  allied  ia 
the  complainants'  bill,  it  was  error  in  the  presiding  Judge  in 
not  granting  the  injunction  prayed  for. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Augustus  R.  Wright  et  al.,  plaintiffs  in  error,  vs.  G.  W. 

Nagle  et  cd,j  defendants  in  error. 

Under  the  Act  of  December  6th,  1805,  granting  to  the  Inferior  Conrts  of 
the  several  counties  of  this  State,  jurisdiction  to  authorize  the  estab- 
lishment of  bridges  and  ferries,  etc.,  it  was  not  within  the  powers  of 
the  Inferior  Court  of  Floyd  county  to  grant  to  any  person  the  exclu- 
sive right  to  build  and  establish  bridges  upon  the  Coosa  and  Etowah 
rivers  for  three  miles  from  the  junction  of  said  rivers  in  said  county, 
nor  had  the  said  Court  or  its  successor,  the  Ordinary,  under  any  law 
passed  since  1805,  any  such  authority,  and  the  order  of  the  Inferior 
Court  granting  the  exclusive  privilege  contended  for,  is  without  author- 
ity and  void. 

Injunction.  Inferior  Court.  Contract.  Roads  and  bridges. 
Before  Judge  Harvey.  Floyd  county.  At  Chambers. 
December  11th,  1872. 

Augustus  R.  Wright  and  Alfred  Shorter  filed  their  bill 
against  G.  W.  Nagle,  Daniel  Adams,  Hines  Smith,  as  trustee 
for  his  wife,  and  Hugh  D.  Cothran,  containing  the  follow- 
ing all^ations:  Some  time  in  the  latter  part  of  the  year 
1850,  or  the  beginning  of  the  year  1851,  Alfred  Shorter, 
H.  V«  M.  Miller  and  Lewis  Tumlin,  supposing  that  they 
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were  the  owners  and  proprietors^  exclusively,  both  by  tiie  right 
of  prescription  and  also  by  contract  with  the  Inferior  Court  of 
Floyd  county,  to  all  ferry  and  bridge  privileges  on  the  rivexs 
Etowah  and  Oostanaola  and  Coosa  in  and  about  the  dty  of 
Some,  and  the  charging  of  toll  for  transpor^tion  on  the  saine^ 
and  the  Inferior  Court  of  the  county  aforesaid,  essaying  to 
build  and  have  constructed  certain  other  bridges  in  and 
about  said  city,  materially  damaging  said  privileges,  fran- 
ohises  and  oontracts,  iSled  their  bill  of  injunction  to  restrain 
the  building  of  the  same.  The  said  case  came  on  ibr  a  hear- 
ing before  Judge  John  H.  Lumpkin,  on  the  12th  day  of  April, 
1851,  and  the  injunction  was  refused  by  him.  From  lliis 
decision  an  appeal  was  had  by  the  complainants  to  the  Su- 
preme Court  of  said  State,  and  the  decision  below  was  affirmed, 
the  Supreme  Court  deciding  and  holding  that  said  oomplam- 
auts  had  a  good  and  valid  title  to  said  ferry  and  bridge  fiian- 
chises  ^d  privileges,  but  that  the  same  was  not  exclusive^  and 
the  Inferior  Court  did  have  the  right  to  build  other  bridges 
and  establish  other  ferries.  In  the  meantime  the  said  Infe- 
rior Court  had  involved  itself  in  contracts  for  the  building  of 
other  bridges.  These  complainants  beg  leave  to  refer  to  the 
said  case  and  the  decision  as  often  as  may  be  necessary  for 
either  party,  and  have  not  attached  a  copy  of  the  same  be- 
cause it  would  greatly  increase  the  record.  It  is  found  in  9th 
Georgia  Reports,  page  517.  They  further  decided,  and  it 
thereby  became  the  law  as  expounded  by  the  highest  tribunal 
of  the  State,  that  if  an  exclusive  grant  was  intended  by  the 
Inferior  Court,  it  ought  to  have  been  and  must  be  contained 
in  their  contract. 

The  Inferior  Court  having  involved  itself  in  liabilities 
upon  contracts  for  the  building,  as  aforesaid,  of  other  bridges, 
and  especially  with  one  William  E.  Smith,  to  be  built  at 
Smith's  ferry,  on  a  bluff  of  lime  rock  at  the  upper  end  of  town, 
across  the  Etowah,  amounting  to  several  thousand  dollars, 
and  one  at  the  foot  of  bridge  street  in  front  of  the  Court- 
house; a  large  part  of  the  funds  which  had  been  subscribed 
ailing  to  be  paid,  and  in  view  of  said  decision,  and  with  ex- 
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press  refereDoe  to  the  same,  made  certain  propositions  to  Dr. 
H.  Y,  M»  Miller  as  one  of  said  bridge  company,  and  repre- 
sentative of  the  same,  offering,  on  certain  conditions,  to  grant 
power  to  said  company,  and  their  heirs  and  aissigns,  all  bridge 
and  ferry  privileges  about  the  city  on  said  rivers  for  three 
miles  from  the  junction  at  the  head  of  Coobsl  river,  and  to 
give  to  them  the  exclusive  use  and  control  of  the  same  for- 
ever, and  forever  debarred  themselves  and  their  successors  from 
establishing  any  other  bridges,  or  roads,  in  anywise  affecting 
or  injuring  their  privileges,  a  copy  of  which  said  agreement  is 
hereto  appended  marked  exhibit.  Number  1,  and  which  with 
the  order  extending  the  time  for  the  execution,  is  also  recorded 
on  the  minutes  of  said  Inferior  Court.     It  is  as  follows:      .^ 

EXHIBIT  NO.   1. 

^'FLOTD  inferior  court  at  a  galled  term,  JULY,  1861. 

"By  an  order  of  the  Inferior  Court  heretofore  passed,  sub- 
scribing the  sum  of  $500  00,  to  be  appropriated  to  the  erec- 
ting of  free  bridges  across  the  two  rivers,  to-wit :  the  Etowah 
and  Oostanaula;  and  in  order  more  effectually  to  carry  out 
said  object,  said  Court  appointed  a  committee  of  five  to  take  up 
private  subcriptions,  and  to  contract  for  the  building  of  said 
free  bridges  upon  thefeith  of  the  said  several  sums  subscribed; 
and  in  conformity  with  said  order,  said  committee  proceeded 
to  take  up  subscriptions  for  the  aforesaid  purpose,  and  there- 
upon entered  into  a  contract  for  building  a  bridge  across  the 
Etowah  river;  and  after  every  effort  being  made  on  the  part 

of  said  committee,  which  has  been  made  known  to  said  In- 

•  .... 

ferior  Court,  by  the  petition  of  said  committee  for  relief,  set- 
ting forth  in  said  petition  that  they  could  not  raise  money, 
that  those  having  subscribed  for  said  purpose,  on  being  called 
on,  have  refiised  or  failed  to  pay,  and  which  failure  or  refusal 
is  likely  to  inure  to  the  great  damage  of  said  committee  in 
the  erection  of  said  bridge,  therefore  they  ask  of  said  Court 
to  make  some  arrangement  by  which  they,  the  said  committee, 
may  be  released  from  heavy  expense  now  thrown  upon  them* 
by  reason  of  the  failure  of  the  citizens  of  Floyd  county  to 
subscribe  and  pay  to  said  committee.    Upon  the  aforesaid 
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facts  being  made  known,  in  order  more  effeetuallv  to  relieve 
said  committee,  it  is  ordered  by  the  Court  that  the  following 
contract  be  offered  to  H.  V.  M.  Miller,  one  c^  the  original 
bridge  company;  that  for  and  in  consideration  of  the  large 
reduction  in  tolls  to  said  county,  and  the  removal  of  the 
new  bridge  across  the  Oostanaula  up  to  the  foot  of  Coart- 
house  street,  it  being  the  place  at  which  the  original  bridge 
on  said  river  was  located,  or  the  erection  of  a  new  bridge 
at  said  place,  to  be  built   or  removed  during  the  present 
summer  or  fall,  and  then  the  present  bridge  to  be  closed  up; 
and  the  further  consideration  of  the  relief  of  the  first  afore- 
said committee  and  Court  from  all  the  expenses  they  have  in 
anywise  incurred  in  erecting  the  half  part  of  the  new  bridge 
now  being  built  at  the  rock  bluff  on  the  Etowah  river  by  one 
William  R.  Smith  and  the  committee  as  aforesaid,  and  that 
said  bridge  shall  be  completed,  provided  nothing  is  hereby 
done  to  destroy  the  remaining  half  interest  of  said  bridge 
belonging  to  said  William  R.  Smith,  according  to  theoontnict 
as  entered  into  between  the  said  Smith  and  Inferior  Court,  as 
changed  and  altered  on  the  27th  day  of  May,  1851 ;  and  for 
and  in  consideration  of  said  several  causes  moving,  it  is  agreed 
and  ordered  by  said  Inferior  Court,  that  franchises  and  priv- 
ileges of  opening  ferries  and  building  bridges,  receiving  and 
collecting  tolls  on  the  Oostanaula  at  or  near  the  city  of  Rome, 
county  of  Floyd,  be,  and  the  same  is  hereby  vested  in  and 
secured  to  the  said  H.  V.  M.  Miller,  his  heirs  and  assigns 
forever,  and  that  the  franchise  and  privileges  of  opening  fu- 
ries and  building  bridges,  receiving  and  collecting  tolls  on  the 
Etowah  river  at  or  near  the  city  of  Rome,  be,  and  the  same 
is  hereby  vested  in,  and  secured  to  said  Miller^  his  heirs  and 
assigns  forever,  and  that  the  said  franchises  and  privileges 
on  the  aforesaid  rivers  and  the  Coosa  extend  three  miles  from 
said  junction  every  way,  provided  the  same  does  not  interfere 
with  rights  heretofore  vested;  and  the  half  interest  in  said 
•bridge,  as  first  aforesaid,  is  hereby  secured  to  the  said  H. 
Y.  M.  Miller,  his  heirs  and  assigns  in  as  full  and  complete  a 
manner  as  by  law  can  be  transferred  by  said  Court  to  said 
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Miller,  so  far  as  the  same  is  not  vested  in  the  said  William  R. 
Smith,  his  heirs  and  assigns,  as  set  forth  in  said  mentioned 
contract  with  said  Smith,  bearing  date  the  27th  day  of  May, 
1851.  And  the  said  H.  Y.  M.  Miller  binds  himself,  bis 
heirs  and  assigns,  to  keep  in  good  repair  the  bridges,  to- wit: 
the  one  at  the  point  desi^ated,  as  aforesaid,  across  the  Oostan- 
aula,  and  one  across  the  Etowah  at  the  foot  of  Broad  street,  at 
the  city  of  Rome,  county  of  Floyd,  in  good  repair  for  the 
tarading  public  generally;  and  the  tolls  and  privileges  to  be 
equally  extended  to  the  citizens  of  said  county  of  Floyd,  at 
each  of  the  respective  bridges,  according  to  the  basis  of  tolls 
agreed  upon  bj/  said  Court. 

^'The  franchises  and  privileges  heretofore  and  at  present 
being  in  an  unsettled  state,  causing  much  litigation  and  trouble 
to  all  parties,  for  the  relief  of  which,  and  the  aforementioned 
considerations,  this  charter  or  contract  is  set  forth  to  more 
iiilly  defifne  and  secure  to  all  parties  their  rights ;  and  any 
omission  in  detail  shall  not  preclude  the  aforesaid  Miller  the 
full  and  exclusive  privilege  within  the  aforesaid  contract  to 
the  full  and  complete  franchise,  both  public  and  private, 
against  themselves  and  their  successors  and  others,  so  far  as 
they  are  by  law  empowered,  hereby  debarring  themselves 
from  the  privilege  of  conferring  any  further  privilege  and 
franchise  in  anywise  to  individuals,  or  otherwise,  by  means 
of  which  the  aforesaid  franchises  may  be  impaired ;  also,  rer 
yoking  all  orders  or  decrees  of  said  Court  in  anywise  con- 
flicting with  privileges  and  franchises  hereby  granted,  pro- 
vided the  same  is  not  now  in  use  by  others. 

'^  And  the  said  Miller  further  binds  himself,  his  heirs  and 
assigns,  not  to  erect  a  bridge  or  bridges  across  the  Coosa  river 
from  the  junction  to  the  extent  secured  in  the  foregoing 
charter,  nor  confer  the  privilege  to  any  one  else  whereby  it 
may  injure  the  interests  of  the  city  of  Rome. 

"  Four-horse  wagon,  cotton  or  other  produce  for  market, 
thirty-five  cents ;  four-horae  wagon,  cotton  or  corn,  fifty  cents; 
two-horse  wagon,  cotton  or  corn,  twenty-five  cents ;  two-horse 
carriage  and  barouche,  forty  cents ;  buggy  and  horse,  twenty 
cents ;  man  and  horse,  ten  cents ;  footmen,  five  cents. 


372         SUPREME  COURT  OF  GEORGIA. 

Wrighi  et  al.  m.  Nag^le  ei  ai. 

^'And  the  tolls  imposed  on  the  citizens  of  the  conntjof 
Floyd  shall  be  as  follows,  viz :  Four-*horse  wagons,  twenty- 
five  cents ;  two-borse  wagons,  fifteen  cents ;  close  carriages, 
twenty-five  cents ;  barouche,  twenty  cents ;  baggies  and  one- 
horse  wagons,  ten  cents;  wood,  fodder,  shucks,  oats,  bricks, 
market  provisions,  not  to  exceed  five  per  cent,  on  the  value  of 
the  load;  four-horse  wagon  load  of  lumber,  to  and  from^ 
twenty  cents;  two-horse  wagon  load  of  lumber,  to  and  from, 
ten  cents ;  going  to  and  from  church  on  Sunday,  free  upon  all 
the  bridges. 

^^It  18  therefore  agreed  by  the  said  Inferior  Court  and  the 
said  H.  Y.  M.  Miller,  that  the  forgoing  contract  for  the 
more  fiiithfal  and  full  compliance  of  the  same,  be  signed  by 
said  Inferior  Court  and  said  H.  V.  M.  Miller,  and  the  same 
be  entered  upon  the  minutes  of  said  Court. 

(Signed)  "  J.  M.  Spullock,  j.  i.  c. 

"  Dennis  Hilm,  j.  i.  c. 
"  Wm.  T.  Price,  j.  i.  c. 
*'  F.  I.  Sullivan,  j.  i.  c. 
"  H.  V.  M.  Miller,  [L^.f 

"  Whereas  the  Inferior  Court  of  Floyd  county,  having  here- 
tofore granted  a  charter  to  H.  V.  M.  Miller,  .his  heirs  and 
assigns,  for  the  purpose  of  erecting  bridges  across  the  Etowah 
and  Oostanaula  rivers  near  the  city  of  Rome,  and  application 
being  made  for  an  extension  of  one  of  the  stipulations  of  the 
charter,  by  the  terms  of  the  aforesaid  charter  the  bridge 
across  the  Oostanaula  was  to  have  been  completed  during  the 
summer  and  fall  of  1851 :  Ordered  by  the  Court,  that  the 
time  for  the  completion  of  the  bridge  be  extended  until  the 
first  day  of  January,  1853,  nothing  in  this  order  to  be  con- 
strued so  as  to  alter  or  change  any  other  stipulation  or  require- 
ment  of  the  aforesaid  charter,  this  October  14,  1851. 

(Signed)  **  J.  M.  Spullock,  j.  i.  c. 

"  Wm.  T.  Price,  j.  i.  c. 

"  F.  I.  SULIXVAN,  J.  I.  c. 

"Dennk  Hills,  j.  i.  o.'* 
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These  oomplatnonts  shew  that  the  aforesaid  agreement,  thus 
signed  and  executed,  together  with  the  modifying  order,  con- 
stituted a  valid  contract  between  the  said  Miller  and  said 
Court,  and  under  the  Constitution  of  the  United  States  could 
not  be  impaired,  even  by  legislative  action  without  just 
compensation.  Shortly  after  said  contract  was  made,  to- 
wit:  Septcnvber  24th,  1851,  and  on  May  6th,  1853,  Alfred 
Shorter  then,  and  at  the  time  of  the  contract,  one  of  the 
company  with  said  Miller,  purchased  for  a  valuable  consider- 
ation, the  entire  interest  in  said  franchises  and  privil^es,  and 
proceeded  in  the  utmost  good  faith  to  carry  oat  his  part  of  the 
contract.  One  of  the  considerations  was,  that  the  new  bridge 
built  across  the  Oostanaula  at  the  junction  of  that  ri^er  with 
the  Etowah,  and  like  the  bridge  across  that  river,  at  or  near 
the  foot  of  Broad  street,  should  be  removed  some  half  mile 
up  said  river  Oostanaula,  at  the  foot  of  Bridge  street,  fronting 
the  Court-house,  or  that  it  should  be  closed  up,  or  a  new  one 
built.  The  said  bridge  had  just  been  completed,  was  covered 
in  and  set  on  excellent  and  double  stone  pillars,  and  was  of 
the  value  of  $12,000  00  or  $15,000  00,  or  some  such  sum. 
This,  by  the  contract,  became  a  loss  to  said  Shorter,  except 
a  few  hundred  dollars  for  which  the  lumber  sold  when  pulled 
down,  as  it  shortly  afterwards  was.  The  said  Shorter  built  a 
new  and  substantial  bridge  in  front  of  the  Court-house,  as  he 
had  contracted  to  do,  on  double  stone  pillars,  of  the  like 
value.  So  that  what  he  contracted  to  lose,  and  what  he  con- 
tracted to  do  in  this  matter  alone,  cost  him  some  $25,000  00 
or  $30,000  00,  or  some  such  sum. 

In  addition  to  this,  the  said  Miller  had  assumed  to  take  the 
place  of  the  Court  in  a  most  improvident  contract' with  Wil- 
'liam  K.  Smith,  which  said  Court  had  made,  and  this  the  said 
Shorter,  by  his  purchase  of  the  entire  interest,  did  assume. 
Said  bridire  was  partly  constructed,  but  was  situated  at  a  nar- 
«,w  place  in  the  river;  with  one  end  on  a  eteep  bank  where  the 
water  swept  with  great  force,  and  before  it  was  ready  for  use, 
the  said  bridge  was  washed  away  by  a  flood  and  came  well 
nigh  taking  the  bridge  at  the  foot  of  Broad  street  along  with 
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it,  and  another  effort  bein^  made  at  the  same  place,  fell  down. 
The  said  William  R.  Smith  was  satisfied  with  his  experimeotB 
and  never  proposed  to  renew  said  building.  His  contract  with 
the  Court  was  only  for  twenty  years  and  has  expired.  The 
contractor,  Shorter,  by  assuming  this  improvident  contract  for 
the  Inferior  Court,  lost  several  thousand  dollars  more,  thereby 
saving  the  people  of  the  county  harmless. 

In  addition  to  these  circumstances,  the  said  Shorter,  or 
those  under  whom  he  claimed,  contracted  to  keep  for  the  a<« 
of  the  people  of  Floyd  county  and  the  city  of  Rome,  at  his 
and  their  own  expense,  free  bridges  for  all  on  foot  and  horse 
at  all  times,  and  all  carriages  going  to  and  from  the  church  on 
Sabbath,  and  for  but  small  tolls  at  other  times,  and  did  redaoe 
the  tolls  greatly  in  accordance  with  said  contract,  thus  making 
a  most  judicious  contract  for  the  people.  And  further  con- 
sented to  a  reduction  of  tolls  on  their  former  contract  with 
the  Inferior  Court,  amounting,  in  a  few  years,  to  thousands  of 
dollars,  which  was  done  in  pursuance  of  their  contract,  which 
by  an  appeal  to  the  Supreme  Court  of  the  United  States  from 
the  decision  of  the  Supreme  Court  of  the  State  of  Georgia, 
they  had  reason  to  believe  they  might  have  avoided,  as  also, 
the  other  disadvantages  of  the  contract. 

These  complainants  show  that  at  great  labor,  trouble  and 
expense,  the  obligations  of  said  parties  contracting  with  said 
Court  were  fully  and  fiuthfiilly  performed  by  them,  and  have 
since  been  by  their  assigns,  and  that  those  under  whom  they 
claim  and  themselves,  have  been  in  the  peaceful  and  qniet 
enjoyment  of  exclusive  privil^es  under  said  contract  for  over 
twenty  years. 

Your  orators  show  that  on  the  14th  day  of  May,  1862, 
Augustus  R.  Wright  purchased  of  Alfred  Shorter,  then  sole 
owner  of  said  franchises,  the  one-half  interest  in  the  same  at 
and  for  the  sum  of  $25,000  00,  and  as  such  joint  owners,  the 
said  parties,  the  present  complainants,  have  discharged  their 
obligations,  keeping  bridges  good  and  safe,  for  the  use  of  the 
public  and  people  of  Floyd,  on  the  terms  aforesaid,  except  as 
hereinafter  specified.    During  the  late  war  between  the  States 
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of  the  South  and  the  Federal  Government,  the  Confederate 
troops,  upon  evacuating  Rome,  burnt  both  bridges,  to-wit : 

on  or  about  the  ...  day  of ,  and  they  so  remained  to  the 

close  of  the  war.  Nevertheless,  immediately  upon  the  evacu- 
ation of  the  city  by  the  Federal  forces,  at  great  hazard  and 
some  considerable  expense,  complainants  put  in  good  ferry 
boats  and  passed  the  people  over,  the  same  being  almost  a  total 
loss  to  complainants  for,  down  to  the  surrender,  they  contin- 
ued to  take  the  Confederate  currency,  which  was  of  little  more 
value  than  the  paper  upon  which  it  was  printed  or  stamped. 

These  complainants  show  that  after  peace  was  declared  and 
when  the  country  was  almost  wholly  exhausted  of  means,  they 
were  informed  that  unless  they  proceeded  to  rebuild,  and  that 
at  once,  the  Inferior  Court  would  proceed  to  let  out  the  fran- 
chise to  other  parties,  and  this,  too,  notwithstanding  complain- 
ants had  put  two  boats  on  one  river  for  the  transportation  of 
the  people,  because,  even  at  this,  persons  and  wagons  were 
blocked  up  on  the  bank  and  compelled  to  wait  for  hours. 
Complainants,  at  heavy  cost,  proceeded  at  once  to  rebuild  both 
bridges;  and,  whereas,  before  there  had  been  single  tracks, 
they  proceeded  now  to  make  them  wide  enough  for  carriages 
and  wagons  to  pass  each  other  on  the  bridges,  and  this  at  con- 
siderable increase  in  cost,  and  when  there  was  no  legal  obli- 
gation to  do  so ;  the  said  bridges  put  upon  their  previous  stone 
pillars,  costing  complainants  somewhere  between  $12,000  00 
and  $16,000  00. 

And  complainants  charge  further,  that  said  Inferior  Court, 
and  their  successors,  and  the  present  road  commissioners  have 
again  and  again,  in  various  ways,  recognized  the  franchises 
and  privileges  of  complainants  under  said  oontracU 

Complainants  show  that,  some  time  ago,  in  the  beginning 
of  the  present  year,  a  company,  designating  itself  as  the  South 
£ome  Company,  purchased  a  farm  of  about  three  hundred 
acres,  lying  on  the  Etowah  river,  opposite  and  against  the  city 
of  Rome,  and  some  three  or  four  hundred  yards  above  the 
bridge  across  the  Etowah,  owned  by  complainants,  with  the 
avowed  intention  of  speculating  on  the  same,  by  laying  it  off 
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into  a  town  and  jselling  lots,  and  in  order  to  do  this  saceees- 
fully,  gave  out  that  thej  wonld  build  a  bridge  at  the  end  of 
Howard  street,  in  the  city  of  Rome,  across  to  the  opposite 
bank  owned  by  them.  Alfred  Shorter  was  one  of  this  com- 
pany at  its  formation,  expecting  and  believing  that  some  sat- 
isfactory arrangement  would  be  made  by  purchase  or  other- 
wise, of  himself  and  his  joint  owner,  Augustus  R.  Wright, 
of  the  privilege  to  build  a  bridge,  but  no  arrangement  was 
made,  and  the  said  company  resolved  to  build  a  bridge  at  all 
hazards,  which,  when  the  said  Shorter  understood,  bes(ddoat 
his  interest  in  said  farm,  determined  that  his  franchise  should 
not  be  interfered  with. 

Said  company,  as  complainants  are  informed,  is  now  com- 
posed of  G.  W.  Nagle,  Daniel  Adams,  Hines  Smith,  as  trustee 
for  his  wife,  and  Hugh  Dickson  Cothran,  the  present  Mayor 
of  the  city  of  Rome,  all  of  the  county  of  Floyd  and  city  of 
Rome  Complainants  show  that  the  company  declare  they 
will  build  said  bridge,  either  as  a  free  bridge  for  the  public 
or  as  a  toll  bridge,  and  have  proceeded  to  erect,  on  wooden 
pillars,  two  spans  of  wood  across  the  said  Etowah,  at  the  foot 
of  Howard  street,  and  on  said  street,  as  complainants  are  in- 
formed ;  by  whose  permission  complainants  know  not.  Com- 
plainants suppose,  that  in  pursuance  of  their  declarations  and 
plans,  they  will  go  on  to  finish  the  same  for  the  use  of  the 
public,  either  as  a  toll  or  free  bridge,  the  same  being  less  than 
three  miles  from  the  junction  of  the  Etowah  and  Oqstanaula, 
and  therefore  within  the  franchise  of  cmnplainants  and 
which,  if  permitted  to  be  done,  would  greatly  injure  and  im- 
pair the  rights  and  franchises  of  complainants.  And  though 
complainants  might  sue  them  at  law,  they  are  not  sure  they 
could  respond  in  damages,  as  complainants  consider  said 
damages  must  necessarily  be  heavy,  and  if  capable  of  re- 
sponding now,  complainants  have  no  certainty  they  will  con- 
tinue so,  and  even  if  they  did,  it  would  require  a  great  m(d- 
tiplicity  of  sdits  at  law  continuing  for  an  indefinite  Dnmber 
of  years. 

In  tender  consideration  whereof;  and  inasmuch  as  <)om- 
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pifldnants  are  remediless  at  law,  and  can  only  have  complete 
and  full  remedy  in  a  Court  of  equity,  where  matters  of  this 
sort  are  properly  cognizable  and  relievable,  to  the  end,  there- 
fore, that  justice  may  be  done  in  the  premises,  and  such  decree 
be  bad  as  is  just  and  equitable,  and  particularly  that  said  de- 
fendants, their  agents,  oonfedersites  and  servants,  be  perpetually 
and  forever  enjoined  irom  opening  said  bridge  to  the  use  of 
the  public,  either  as  a  free  bridge  or  a  toll  bridge,  or  doing 
any  other  act  in  or  about  the  matter  whereby  the  franchise 
and  privil^es  conferred  by  said  contract  may  be  injured  or 
impaired.  And  if  the  road  commissioners  of  the  county  of 
Floyd,  who,  by  law,  now  represent  the  Inferior  Court,  (abol- 
ished,) should  at  any  time  be  applied  to,  to  open  and  establish 
roads  thereto,  they  may  be  perpetually  and  forever  enjoined, 
according  to  the  terms  of  their  contract 

May  it  please  your  Honor  to  grant  unto  complainants  the 
State's  most  gracious  writ  of  injunction,  restraining  the  de- 
fendants, under  a  penalty  to  be  therein  inserted,  from  opening 
or  using  said  bridge  for  the  public  as  a  free  bridge  or  toll 
bridge,  till  the  fiirther  order  of  this  Court  and  the  final  hear- 
ing, and  also  the  State's  most  gracious  writ  of  subpcena  di- 
rected to  each  of  said  defendants,  Nagle,  Smith,  Adams, 
Cothran,  to  be  and  appear  at  the  next  Superior  Court  to  be 
held  in  and  for  said  county,  then  and  there  to  stand  to  and 
abide  by  the  order  and  decree  of  the  Court 

Complainants  do  not  ask  for  defendants'  answers,  because 
they  are  fully  able  to  prove  the  &cts  alleged. 

The  only  portion  of  the  defendants'  answer  material  to  an 
understanding  of  the  decision,  is  as  follows : 

Respondents  say,  that  before  the  completion  of  said  bridge, 
and  b^oxe  said  bill  was  filed,  they  had  prepared  a  petition  to 
the  commissioners  of  roads  and  revenue  of  Floyd  county, 
who  are  now  by  law  vested  with  the  exclusive  jurisdiction 
over  the  subject,  for  the  opening  of  said  bridge  to  the  public, 
and  ike  establishment  of  the  same  as  a  public  bridge,  and 
with  the  prayer  that  said  commissioners  adopt  certain  streets 
on  Feq>ondents'  property  as  a  highway,  and  hereafter  lay  out, 
Vol.  xlyiii.  25. 
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as  prescribed  by  law,  other  highways  leading  to  the  same,  for 
the  benefit  and  advantage  of  the  public^  fixing  such  rates  of 
toll  as  will  simply  pay  the  interest  on  the  investm^it^  or  cost 
of  the  bridge,  and  as  will  keep  the  same  in  repair.  And  that 
said  application  was  made  to  said  pommissioners  at  the  De- 
cember term,  1872,  and  the  prayer  of  respondents  was  granted. 
Respondents  further  show  that  on  the  16th  day  of  April, 
1872,  while  said  Shorter  was  a  member  of  said  company,  then 
known  as  the  South  Rome  Town  Company,  now  as  the  East 
Rome  Town  Company,  respondents  gave  to  said  complainant, 
A.  R.  Wright,  written  notice  of  their  intention  and  purpose 
to  errect  said  bridge,  and  requested  him  to  make  known  his 
objections  to  the  same,  if  any  he  had.  To  which  said  notice 
said  Wright  made  no  reply,  either  verbal  or  written,  and  suf- 
fered respondents  to  proceed  with  the  work  until  said  bridge 
was  near  completion  before  he  filed  his  said  bill.  Respondents 
submit,  that  it  is  now  too  late  for  him  to  enjoin  its  use,  eiUier 
as  a  public  or  private  bridge,  he  having  allowed  the  building 
thereof,  and  having  waived  his  suit  until  respondents  bad  ex* 
pended  about  $7,000  00  on  said  bridge,  and  until  the  same 
was  within  a  few  days  of  completion,  the  same  having  bera 
completed  within  five  days  after  said  bill  was  filed.  And  the 
said  Shorter  cannot  enjoin  the  use  of  *said  bridge  for  either  of 
said  purposes,  he  being  one  of  said  company  when  said  notice 
was  given,  and  acting  with  it,  in  the  giving  thereof.  The  said 
bridge  does  not  consist  of  two  wooden  spans  alone,  but  is  a 
first-class  truss  bridge,  built  in  the  best  manner,  and  with  the 
best  of  material,  wood  and  iron,  and  cost,  with  the  approaches, 
between  $8,000  00  and  $9,000  00,  and  is  really  worth  mote 
to-day,  than  either  of  complainants'  bridges,  with  their  stone 
piers.  No  member  of  said  company,  while  said  Shorter  was 
one  thereof,  ever  expected,  understood  or  agreed,  nor  did  they, 
or  either  of  them,  ever  have  any  notice  that  they  were,  or  would 
be  enjoined,  or  expected  to  pay  said  complainants,  or  either  of 
them  for  the  privilege  of  building  said  bridge.  On  the  con- 
trary, it  was  understood  that  they  would  be  allowed,  so  &r  as 
said  Shorter  was  concerned,  to  proceed  to  execute  their  pur- 
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pose,  in  this  respect,  without  let  or  hindraDce.  It  is  admitted 
that  the  bridge  built  by  respondents  is  within  three  miles  of 
the  junction  of  the  Etowah  and  Oostanaula  rivers.  Respon-. 
dents  deny  that  they  are  not  responsible  for  any  damages  com- 
plainants may  sustain.  Collectively,  they  are  worth  over 
1100,000  00,  and  are  amply  able  to  pay  any  damage  com- 
plainants may  sustain,  but  they  submit  to  the  jurisdiction  of 
the  Court,  without  demurrer  to  complainants'  bill,  that  their 
rights  and  the  right  of  the  public  may  be  adjudicated  and 
determined.  Respondents  deny  that  said  complainants  have 
any  exclusive  rights  whatever,  to  erect  a  bridge  or  bridges, 
as  claimed,  and  to  charge  and  collect  toll  thereon.  Because 
they  say  that  said  Inferior  Court,  if  they  granted  any  such 
right,  had  no  authority  to  do  so,  and  such  grant  is  void,  and 
if  they  did  have  such  authority  by  law  it  was  limited  to  four- 
teen years,  by  the  statutes  of  Georgia,  and  now  by  the  Code 
of  Georgia  to  twenty  years;  and  such  franchise  or  contract  as 
claimed,  if  ever  valid  and  binding,  has  expired  by  law  and 
is  now  extinct.  And  if  said  complainants  claim  under  a  con- 
tract with  said  Inferior  Court,  said  Court  exceeded  its  author- 
ity in  making  such  a  contract,  and  if  any  one  is  liable,  said 
Justices,  as  individuals  of  the  county  of  Floyd,  are  liable  for 
the  breach  thereof,  and  no  remedy  can  be  had  against  respon- 
dents by  injunction  or  otherwise.  And  that  when  said  alleged 
charter  was  granted  or  said  to  have  been  granted,  to- wit:  in 
1851,  said  Justices  of  the  Inferior  Court,  sitting  for  county 
purposes,  had  no  authority  to  incorporate  any  company  for 
any  purpose  whatever,  and  that  said  Justices  had  authority  to 
incorporate  only  when  sitting  as  a  civil  Court  for  the  trial  of 
civil  causes,  as  provided  by  the  Constitution  of  the  State. 
That  as  a  quasi  corporation,  sitting  for  county  purposes,  they 
were  only  authorized  to  licence  and  open  to  public  use,  and  to 
discontinue  bridges,  ferries  and  roads,  and  not  to  incorporate, 
or  grant  exclusive  privileges  to  any  company;  and  while  sit- 
ting as  a  civil  Court,  under  the  Constitution,  they  were  bound 
to  incorporate  any  company  that  complied  with  the  law  author- 
izing incorporation,   and  could  not  therefore  exercise  any 
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authority,  or  grant  any  exclusive  privily  to  any  company 
or  person  that  would  abridge  their  power,  or  the  powers  of 
succeeding  Courts.  That  said  Court  was  invested  with  no 
legislative  or  quasi  legislative  authority  or  power  whatever. 
But  that  since  the  Constitution  of  this  State  was  amended  in 
1856,  so  that  the  General  Assembly  of  Greoi^ia  debarred 
themselves  from  incorporating  bridges  and  certain  other  com- 
panies, said  Court  and  its  successors,  and  now  the  commis- 
sioners of  roads  and  revenue  of  Floyd  county,  are  vested  with 
legislative  or  quasi  legislative  and  exclusive  powers  on  this 
subject,  and  therefore,  the  incorporation  of  respondents'  com- 
pany or  the  order  making  said  bridge  and  streets  public  has  all 
the  authority,  sanction  and  effect  of  an  Act  of  the  Legislature 
of  this  State,  and  cannot  be  interfered  with  by  the  unauthor- 
ized and  void  act  of  any  public  functionary  of  this  State. 

Respondents  further  show  that  the  building  of  their  bridge, 
and  its  use,  either  as  a  private  or  public  bridge,  in  no  way 
interferes  with  the  actual  or  physical  use  of  complainants' 
bridge  by  them,  or  with  their  collection  of  tolls  over  the 
same,  and  that  the  public  good,  and  the  interest  of  the  peo- 
ple of  the  city  of  Rome  is  greatly  subserved  and  accommo- 
dated by  the  act  of  the  commissioners  in  making  the  respon- 
dent's bridge  a  public  bridge,  and  in  opening  suitable  highways 
to  the  same. 

^  Respondents  further  answering  say,  and  so  do  said  com- 
missioners, by  their  attomys,  that  said  injunction  cannot  issue 
{igainst  said  commissioners,  or  operate  on  them,  for  that  in- 
junctions can  only  issue  against  the  parties,  and  not  against  a 
Court  having  jurisdiction  over  the  subject  matter. 

Respondents  further  say  that  they  are  authorized  by  law, 
without  any  action  or  order  from  said  commissioners,  to  use 
said  bridge  for  themselves,  and  so  are  their  assigns  who  may 
become  joint  owners  in  said  lands'and  bridges  and  streets,  or 
in  any  part  thereof)  and  of  this  they  ask  the  judgment  of  the 
Court. 

The  injunction  was  refused  by  the  Chancellor,  and  com- 
plainants excepted. 
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Underwood  &  Rowell;  Weight  &  Feathebston,  for 
plaintiff  in  error. 

Smith  &  Branham^  for  defendants. 

The  right  to  establish  a  public  bridge  is  a  franchise  which 
can  only  be  granted  by  the  State:  6  Ga.,  130  (1;)  7  Ga.  352; 
Greer  vs.  Haugabook  47  Ga.,  282.  The  Justices  granted 
the  charter,  so  far  as  they  had  authority  to  do  so:  See  ex- 
hibit No.  1.  They  seem  to  doubt  their  power  in  the  premises. 
The  complainants  made  no  application  for  license,  according 
to  their  statement,  in  the  bill ;  but  defendants  say  they  pro- 
cured the  charter,  and  it  was  not  the  voluntary  offering  of 
the  Court.  They  gave  no  bond  for  the  performance  of  their 
duties  and  obligations.  They  cannot  be  compelled  to  execute 
their  part  of  their  alleged  contract,  which  they  claim  endureth 
forever.  The  contract  is  nudum  pactum  unless  the  Justices 
had  the  power  to  grant  exclusive  privileges,  not  only  in  fact, 
but  in  law  :  1  Par.  on  Con.,  383  and  note  3.  The  proprie- 
tors may  discontinue,  and  therefore  the  Justices  cannot  en- 
force the  contract :  Code,  729 ;  25  Ga.,  459.  The  commis- 
sioners of  roads  and  revenue  of  Floyd  county  have  licensed 
the  defendant's  bridge  as  a  public  bridge,  but  not  as  an  ex- 
clusive one,  as  far  as  they  have  authority  to  do  so,  and  have 
declared  it  a  public  necessity  in  the  strongest  terms.  It  was 
in  their  discretion  to  do  so.  They  were  clothed  with  "exclu- 
sive jurisdiction"  "in  establishing,  altering  and  abolishing  all 
roads,  bridges  and  ferries  in  conformity  to  law :"  See  Act 
1871-2,  page  226  and  41  Ga.,  222.  And  therefore  no  in- 
junction can  issue  against  them:  See  18  Ga.,  475 ;  20  Gra., 
134;  Story's  Eq.,  875.  The  Justices  of  the  Inferior  Court 
exeiH^ised  the  powers  of  three  distinct  institutions.  A  Court 
sitting  semi-annually  for  civil  business,  under  the  Constitu- 
tion, with  certain  powers :  Cobb's  Dig.,  1122.  A  Court  of 
Ordinary.  A  body  sitting  for  county  purposes  and  as  a  qua^i 
corporation.  And  while  sitting  for  one  purpose  they  could 
not  exercise  the  powers  of  the  other  Courts :  9  Gra.,  485 ;  3 
Kelly,  40,  (3.)    While  sitting  as  a  civil  Court  they  had  power 
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to  grant  charters :  Cobb's  Dig.,  542;  Act  1843.  But  they 
could  not  charter  for  a  longer  period  than  fourteen  years, 
until  the  adoption  of  the  Code,  when  the  time  was  extended 
to  twenty  years :  Act  1843,  sec.  285.  While  sitting  for 
county  purposes,  they  only  had  power  to  license  and  not  to 
charter.  Authority  to  establish  a  bridge,  means  only  authority 
to  license.  The  Code  uniformly  uses  this  term  :  Code,  sec. 
710,  par.  3,  720;  6  Gra.,  144.  The  word  license  means  per- 
mission :  11  Mich.,  45;  6  Wheat.,  190;  5  Hill,  211;  5 
Cowen,  462.  "  Highway,*'  or  "road,''  includes  bridges  upon 
the  same :  Code,  sec.  5.  They  had  express  power  to  open 
roads.  To  discontinue  such  roads,  etc.,  as  may  be  found 
useless,  and  to  alter  roads,  so  as  to  make  them  more  useful  and 
convenient,  as  often  as  occasion  shall  require  :  20  Gra.,  129-30; 
9  Ga.,  478.  And  they  and  their  successors  have  the  same 
power  over  bridges :  20  Ga.,  364 ;  Code,  733;  Acts  1871-2, 
226,  (51.)  For  bridges  erected  under  an  Act  of  the  Legisla- 
ture, or  under  order  of  the  Inferior  Court,  are  public  bridges: 
Cobb's  Dig.,  944,  (5;)  Code,  707.  The  same  is  true  of  roads: 
Cobb's  Dig.,  943,  (1;)  Code,  638.  Both  may  be  discontinued 
as  public  bridges  or  roads  by  the  Court.  And  the  owner  of 
a  public  bridge  may  discontinue  it :  Code,  729.  Before  the 
adoption  of  the  Code,  the  Court  or  the  licensee  might  have 
discontinued  at  any  time,  at  their  option.  For  the  license 
was  not  granted  for  any  definite  period.  But  by  the  Code  the 
license  is  limited  to  ten  years:  Code,  710. 

The  Justices  had  no  power  to  grant  exclusive  privileges 
unless  that  power  is  "found  in  and  derived  from  the  laws  of 
the  land,  and  exercised  in  the  mode  and  manner  that  the  law 
prescribes : "  1 2  Ga.,  424 ;  6  Peters,  729,  Q.  S.,  vs.  Arredondo; 
9  Cranch,  87;  10  Ga.,206;  41  Ga.,  376,  Dart  vs.  Orme; 
8  Conn.,  254,  Willard  vs.  Killingworth;  10  Conn.,  442,  Hig- 
ley  vs.  Bruce,  afiBrms  Willard  vs.  Killingworth ;  2  Kansas, 
127-8,  134,  Commissioners  of  Shawnee  Company  vs.  Carter; 
31  Vermont,  153,  State  of  Vermont  vs.  Towns  of  Williston 
and  others;  30  Md.,  218,  Horn  vs.  Mayor  and  City  of  Balti- 
more; 8  Greenl.,  365,  Day  vs.  Stetson;  U.  S.  An.  Dig,,  2  vo^. 
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423,  (1;)  11  Ohio,  (N.  S.)  183,  Blanchard  vs.  Bissell;  U.  S. 
An.  Dig.,  1861, 147 ;  7  Cranch,  366,  Leew.  Munroe  &  Thorn- 
ton; Stoiy  on  Agency,  307  (a.)  In  some  cases  public  agents 
and  officers,  who  exceed  their  authority,  make  themselves  in- 
dividaally  liable:  1  Par.  on  Con.,  page  106. 

The  powers  of  the  Justices  to  establish  bridges  is  contained 
in  the  following  statutes:  Act  1799,  Cobb's  Dig.,  944,  sec- 
tion 11.  This  section  makes  bridges  so  established  public 
bridges,  and  gives  to  the  Court  ''full  power  and  authority  to 
appoint  the  places  for  erecting  public  bridges :''  Act  1805, 
page,  945,  section  1.  It  is  under  this  section  that  complain- 
ants claim  their  franchise.  By  it  the  Justices  are  empowered 
if  they  should  deem  it  necessary,  on  application  being  made, 
to  authorize  the  establishment  of  such  ferries  or  bridges  as  they 
may  think  necessary,  other  than  where  ferries  and  bridges 
have  already  been  established  by  law,  etc. :  "  Provided,  that 
the  Legislature  shall  at  all  times  retain  the  power  of  making 
such  alterations  in  the  establishments  made  by  the  Justices  of 
the  Inferior  Court  as  to  them  may  seem  proper:"  Act  1818, 
page  962,  section  29,  authorized  the  Court  to  act  ''in  term 
time  while  sitting  for  ordinary  purposes,  or  at  any  special 
meeting  held  for  that  purpose."  These  acts  embrace  the  whole 
law  on  the  subject,  and  from  it  the  following  conclusions  are 
made:  1st.  The  Justices  were  only  authorized  to  Act  "on  ap- 
plication being  made."  2d.  The  word  used  is  established, 
3d.  The  establishment  of  bridges  was  discretionary  with  them. 
4th.  They  were  authorized  to  establish  as  many  bridges  as 
they  thought  necessary,  other  than  those  already  established 
by  law.  6th.  There  is  no  express  authority  to  establish  one 
bridge  only,  with  exclusive  privileges  within  any  given  limits. 
Such  authority  cannot  be  found  in  the  words  of  the  Act,  nor 
can  it  be  reasonably  implied  from  them.  On  the  contrary^ 
ike  aathority  to  establish  such  other  bridges  as  they  may 
think  necessary  expressly  negatives  such  a  construction.  6th. 
By  the  proviso,  it  is  clear  that  their  powers  were  limited,  and 
that  the  power  to  make  exclusive  grants  rem.ained  in  the  Leg- 
islature.   It  was  not  until  the  12th  of  December,  1856,  when 


384         SUPREME  CX)URT  OF  GEORGIA. 

"  Wright  €i  aL  vs.  Nagle  H  al 

the  Constitation  was  amended^  that  the  Legislature  divested 
themselves  of  the  power  to  establish  bridges:   Acts  1855-6, 
]Mige  IO69  section^  2.    The  only  authority  the  Justices  had  to 
make  contracts  in  jreference  to  bridges,  related  to  the  building 
of  county  bridges.   And  the  mode  in  which  that  power  should 
be  exercised  and  money  raised  to  pay  for  the  bridge  is  specifi- 
cally prescribed:  Cobb's  Dig.,  958,  section  65;  Code,  709, 711. 
Public  grants  are  construed  most  strongly  against  the  grantee. 
The  grantee  takes  nothing  by  implication,  and  can  claim  noth- 
ing not  expressly  set  forth  in  the  Act  under  which  the  grant 
is  made :  13  How.,  81 ;  The  Rich.  R.  R.  Co.  vs.  The  Louisa 
R.  R.  Co;  Code,  2331,  2208 ;  11  Peters,  544,  Charles  R  R 
Co.  V8.  Warren  B.  Co. ;  8  How.,  579 ;  1  Kelly,  633 ;  3  Kelly, 
31,  (3) ;  5  Ga.,  561,  powers  of  corporation ;  7  Ga.,  221 ;  9  Ga., 
617,  (3,)  (4,)  524,  213,  221,  475 ;  8  Bush.,  31 ;  9  N.  Y.,  451, 
452, 453,  Auburn  &  Cato  Plank  R.  Co.  vs.  Douglas,  and  an- 
thorities  quoted.  In  this  case,  it  was  held  that  the  grantees  take 
nothing  by  implication,  either  against  the  power  making  the 
grants,  or  against  other  corporations  or  individuals :  See  head- 
note,  444;  6  Wend.,  85 ;  25  Ga.,  445,  457,  McLeod  etaLtfs. 
The  Sav.  &  Albany  R.  R.  Co. ;  27  N.  Y.,  9^-3 ;  21  Penn., 
22,  The  Penn.  R.  R.  Co.  vs.  The  Canal  Com'rs ;  30  N.  Y., 
44,  53,  62,  Fort  Plain  Bridge  Co.  vs.  Smith ;  4  Green,  (Ioto) 
532 ;  Dillon  on  Municipal  Cor.,  124,  102, 3, 4 ;  Cooley  on 
Const.  Lim.,  196-7,  and  note.    In  the  case  in  13  Howard,  71, 
The  Richmond,  Fredericksburg  &  Petersbui^g  Railroad  Com- 
pany vs.  The  Louisa  Railroad  Company,  the  L^islature  of 
Virginia  had  pledged  itself,  in  the  charter  of  the  Richmond 
Railroad  Company,  for  a  consideration  which  had  been  per- 
formed, not  to  allow  any  other  rdlroad  to  be  constructed 
within  certain  limits,  the  probable  effect  of  which  would  be 
to  diminish  the  number  of  passengers  on  that  road,  or  compd 
the  company,  in  order  to  retain  such  passengers,  to  reduce  the 
passage  money :  16  How.,  624,  head-note.  Fanning  vs.  Gre» 
goire  &  Bogg.    Unless  exclusive  privities  are  granted,  no 
reservation  of  the  power  of  repeal  is  necessaiy  to  be  made  in 
the  grant:  Ibid.    11  Leigh,  70^  1,  2,  3,  4,  Tuckahoe  Canal 
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Co.  PS.  Tuckahoe  R  R.  Co. ;  35  Miss.,  189 ;  4  Iowa,  «532, 
McEwen  vs.  Taylor;  1  Black,  436,  446,  Jefferson  Branch 
Bank  tw.  Skelly ;  6  Paige,  554,  664-5,  The  Mohawk  Bridge. 
Co,  vs.  The  Utica  &  Schenectady  R.  R.  Co.;  12  La.,  649, 
Ctirtis  &  Phelps  vs.  The  Parish  of  Morehouse ;  31  Miss.,  679, 
699,  Collins  et  al.  vs.  Sherman ;  3  Wall,  210,  Turnpike  Co.  vs. 
The  State.  Unless  the  whole  legislative  power  was  delegated 
to  the  Justices,  and  unless  the  Justices  had  exclusive  powers 
and  authority,  they  had  no  power  to  grant  exclusive  privileges 
to  others.  Authority  to  establish  bridges  and  ferries  does  not 
convey  the  power  to  grant  exclusive  rights.  And  especially 
is  this  true,  if  the  Justices  were  authorized  to  establish  as 
many  bridges,  other  than  those  already  established  by  law, 
whenever  and  wherever  they  may  deem  such  bridges  neces- 
sary :  25  Wend.,  628,  Costar  vs.  Brush ;  Charter  N.  Y.  1730, 
sec.  15;  8  How.,  579,  Mills  vs.  Co.  of  St.  Clair;  7  Ga.,  352, 
Williams  vs.  Turner;  6  Ga.,  130,  (3)  144;  15  Pick.,  243. 
^^An  Act  incorporating  a  town  and  vesting  the  authority  of  a 
town  with  certain  powers  does  not  divest  the  State  or  County 
Courts  of  powers  vested  in  them  by  the  general  law,  unless 
the  Act  of  incorporation  declares  the  powers  in  the  corpora- 
tion to  be  exclusive :"  Baldwin  vs.  Green,  10  Miss.,  410 ;  Har- 
rison vs.  State,  9  Miss.,  530;  U.  S.  An.  Dig.,  1848,  75,  195; 
10  How.,  51 1 ,  Eaat  Hartford  vs.  Hartford  Bridge  Co. ;  13  111., 
413,  424,  428-9,  430 ;  9  Mo.,  530,  Harrison  vs.  The  State  of 
Missouri.  The  power  is  denied  in  this  case,  because  the  word 
exclusive  was  omitted  from  the  Act  of  the  Legislature :  21 
Ckl.,  238,  252-3,  Fall  vs.  County  of  Sutter;  25  Conn.,  31, 
The  Norwich  Gas  Light  Co.  vs.  The  Norwich  C  y  Gas  Co. ; 
4  Cold.,  406,  Memphis  City  R.  R.  Co.  vs.  Memphis ;  U.  S. 
An.  Dig.,  1868, 128,  (175.)  Held  in  this  case,  "A  municipal 
corporation  cannot,  by  contract,  confer  upon  individuals  the 
^elusive  right  of  constructing  and  operating  street  railroads 
on  the  public  streets  for  their  own  benefit  and  use :"  2  Porter, 
296,  Dyer  vs.  The  Tuscaloosa  Bridge  Co. ;  10  Ala.,  38,  The 
Mayor  and  Council  of  Columbus  vs.  Rogers  et  al.  In  this 
case^  the  l^islative  grants  of  Georgia  to  Columbus,  and  of 
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Alabama  to  McDougal,  who  conveyed  to  the  city  of  Colam- 
bus,  were  exclusive. 

The  Inferior  Court  held  a  public  trusty  a  limited  legislative 
power,  and  could  not,  by  any  exclusive  grant  it  might  make, 
impair  its  exercise,  by  themselves  or  their  successors,  restrict 
its  use  or  part  with  its  power :   10  How.,  535-6,  East  Hart- 
ford V8.  Hartford  Bridge  Co.;  6  Wheat.,  596-8  ;  Ooszler  v9. 
the  Corporation  of  Qeoi^town;  Dillon,  110,  124-5,  541-2, 
306,  322-7;    5  Cowan,  538,  Presbyterian  Church  i?«.  The 
City  of  New  York ;   12  Illinois,  1,  County  of  Richmond 
V8.  the  County  of  Laurence.     It  was  held  in  the  case  in  10 
How.,  535,  that  towns  and  counties  possess  only  public,  po- 
litical or  legislative  power,  to  be  exercised  solely  for  the  public 
good,  subject  at  all  times  to  legislative  control :  17  Barb.  Sap. 
Ct.  Rep.,  435,  Millian  vs.  Sharpe;  27  N.  Y.,  611,  822,  same 
case ;  20  N.  Y.,  370,  Aiken  tw.  the  Western  R.  R.  Co.;  32 
Maine,  431,  Green  vs.  the  City  of  Portland,  head-note.    **A 
corporation  has  no  powers  except  those  expressly  conferred 
and  such  as  are  necessary  for  the  exercise.    A  municipal  cor- 
poration holds  its  powers  in  trust  and  cannot  delegate  them. 
The  trustees  of  the  town  of  Oakland  had,  by  stat.,  1852,  power 
to  make  and  maintain  wharves,  etc.    They  granted  to  A  B 
the  exclusive  right  to  maintain  wharves  for  a  term  of  years. 
Held,  that  the  grant  was  a  transfer  of  their  corporate  power, 
and  therefore  void.    That  the  city  of  O.,  which  suooeeded  to 
the  town  of  O.,  could  have   the  grant  canceled   and  the 
wharves  surrendered  by  A  B :"    13  Cal.,  540,  Oakland  vs. 
Carpentier;   U.  S.  Big.,  1860,  225.     To  same  effect  is  the 
case  of  the  State  of  N.  Y.  vs.  the  Mayor  and  Aldermen  of  the 
City  of  N.  Y.,  3  Duer,(N.  Y,,)  119;  U.  S.  An.  Dig.,  1856,158, 
(194.)    This  was  an  exclusive  grant  to  a  railroad  company 
over  Broadway:  2  T.  R.,  169;  25  Conn.,  19;  1  Stocange,299; 
2  Strange,  1161 ;  7  Cowan,  585,  606-7,  Stuyvesant  va.  The 
Mayor  of  N.  Y.;  6  Dana,  (Ky .,)  43,  47,  head-note ;  Carter  & 
Arnold  t;^.  Kalfus  and  Watts.    In  this  case  the  ferry  was,  by 
statute  of  Kentucky,  exclusive  with  one  and  one-half  miles, 
except  when  the  public  interest  required  others.    A  second 
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grant  was  sustained :  18  Ohio,  262 ;  the  State  ex  rel,  va,  the 
Cincinnati  Gras  Light  and  Coke  Company.  This  case  is  con* 
elusive  on  the  points  made  in  complainant's  bill.  See  the 
whole  case:  23  Howard,  435,  Dillon  on  Municipal  Cor., 
78-9  and  80 ;  Cooley  on  Const.  Lim.,  206-7  and  note.  In 
the  case  in  6  Ga.,  130,  the  prajer  in  the  bill  is  ^similar  to  the 
prayer  in  the  case  at  bar :  See  page  134. 

The  case  in  9  Georgia  Reports,  page  517,  Shorter  et  al. 
V8,  Smith,  contained  most  of  the  points  made  in  this  case. 
Three  grounds  of  relief  were  set  forth  in  that  case,  viz :  1.  A 
prescriptive  ferry  right  across  both  rivers.     2.  By  virtue  of  a 
solemn  contract  between  the  complainants  and  County  Court, 
it  was  claimed  the  Court  was  bound  for  a  valuable  considera- 
tion to  continue  to  complainants  the  sole  and  exclusive  use  of 
their  franchise.     3.   The  right  was  claimed  because  the  con- 
tract had  been  recognized  by  all  preceding  Courts :    See  page 
621.     These  questions  were  decided  adversely  to  complainants 
in  that  bill:    See  page  530.    Section  5,  9  Gra.,  517,  does  not 
hold  that  the  Inferior  Court  may  grant  exclusive  privileges. 
It  is  not  so  set  forth  in  the  head-note  or  in  the  body  of  the 
decision.     This  question  was  not  in  that  case.     In  every  case 
in  which  private  persons  or  corporations  have  maintained  ex- 
clusive rights  against  the  public,  the  grants  were  issued  by 
the  legislature  of  the  State  or  by  the  Crown,  or  by  some 
officer  or  corporation  vested  with  the  whole  legislative  au- 
thority and  power  of  the  Legislature  or  of  the  Crown.    And 
it  is  extremely  seldom  that  such  authority  is  ever  del^ated 
by  the  State.    In  such  cases  the  Legislature  cannot  resume 
the  franchise  without  compensation,  and  in  such  cases  only  is 
this  the  rule.     The  provision  for  the  admeasurement  of  dis- 
tances, by  the  meanderings  of  the  stream,  in  cases  where  per- 
sons hold  exclusive  bridge  or  ferry  privil^es,  contained  in 
Cobb's  Dig.,  page  957,  sec.  63,  and  in  the  Code,  sec.  722,  was 
originally  a  provision  of  a  local  act,  and  referred  only  to 
grants  by  the  Legislature:  See  Act  1841,  Pam.  187.    It  was 
made  in  view  of  such  grants  only.     It  is  safe  to  say,  with  the 
exception  of  the  case  at  bar,  there  has  never  been  an  exclusive 
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grant  made  by  any  Inferior  Court  of  this  State.     That  portion 
of  the  decision  in  9  Gra.^  517^  bearing  on  this  question,  was 
made  solely  with  reference  to  Legislative  grants:    See  pages 
526-7y  and  head-note  5.    Gan  the  Inferior  Court  resome  a 
franchise  and  make  compensation?     The  statute  does  not 
seem  to  give  any  such  authority.    The  fianchise  of  the  West 
River  Bridge  Company,  which  was  granted  by  the  Legisla^ 
ture,  and  which  was  exclusive,  and  the  bridge  itself  was 
taken  and  made  a  free  bridge  by  the  County  Court  of  Wbd- 
ham  county,  Vermont.     But  the  statute  of  that  State  gave 
the  Court  express  authority  to  do  so :   See  6  Howard,  507. 
Only  a  land  owner  can  move  for  compensation  in  Georgia. 
The  Court  cannot  move,  nor  can  any  adverse  party:   Code, 
676.     Such  a  grant  as  complainants  claim  is  against  the  policy 
of  the  law.     It  is  to  them,  their  heirs  and  assigns  forever. 
We  have  seen  the  Act  of  1843  limit  charters  to  fourteen  years, 
the  Code  to  twenty  years,  and  that  the  Code  limits  such 
licenses  to  ten  years.     All  patents  and  copy  rights  are  limited. 
In  the  ca^  in  11  Peters,  the  charter  was  limited  to  seventy 
years,   and  that    was  held  against  the  policy  of  the  law. 
How  stands,  then,  the  case  of  a  perpetual  grant  made  by  the 
Justices,  without  authority  of  law,  and  clearly  b^ond  their 
powers  ?    The  use  of  defendant's  bridge  interposes  no  physical 
obstruction  to  the  enjoyment  of  complainants'  bridge  by  them, 
or  by  the  public,  or  the  collection  of  tolls  over  the  same. 
Bridges  are  not  authorized  for  remunerative  purposes  to  the 
owners,  but  for  the  benefit  of  the  public,  whose  interest  is 
their  first  and  paramount  object:    American  Law  Beview, 
October,  1872,  page  238 ;  8  Bush,  Piatt  t;^.  C.  &  C.  Bridge 
Co.,  31 ;  2  Cowen,  Sprague  vs.  Birdsall,  419 ;  2  Porter,  226, 
Dyer  o«.  Tuscaloosa  Bridge  Company;  7  Pick;  11  Peters,  420, 
Charles  K.  B.  Co.  t».  Warren  B.  Co,;  1  Duval,  135,  Rich- 
mond &  Lex.  Turnpike  Road  V8.  Rogers ;  16  Conn.,  149,  Hart- 
fijrd  Bridge  Co.  vs.  East  Hartford;  17  Conn.,  79,  Hartford 
Bridge  Co.  vs.  East  Hartford ;  10  How:,  51,  Hartford  Bridge 
Co.  vs.  East  Hartford ;  17  Conn,  454,  Enfield  Bridge  Co.;  29 
Conn.,  210,  Hartford  Bridge  Co.  vs.  Union  Ferry  Co. 
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McCay,  Judge. 

Whilst  we  are  very  clear  that  our  judgment  m  this  case  is 
right,  we  cannot  forbear  expressing  our  regret/that  the  enforce- 
ment of  a  stem  rule  of  law  operates  hardly  upon  the  plaintiffs 
in  error.  W^  feel  satisfied  that  the  plaintifis  have,  at  any  rate, 
in  their  action  since  the  war,  supposed  they  had  tins  exclusive 
right,  and  that  they  have  expended  money  under  that  impres- 
sion, which,  perhaps,  they  would  not  have  expended  had  they 
been  aware  that  their  contract  with  the  Inferior  Court  for 
this  exclusive  right  was  invalid.  And  were  it  possible  for  us, 
without  violating  the  law,  to  sustain  their  grant,  we  would 
cheerfully  do  so.  But,  in  our  judgment,  the  Inferior  Court 
of  Floyd  county  had  no  authority  to  inake  such  a  grant,  and 
to  recognize  it  would  be  to  establish  a  dangerous  precedent — 
both  because  it  would  be  the  making  of  a  law  by  this  Court, 
and  because  such  a  law  would  be  in  itself  a  bad  one,  contrary 
to  good  policy  and  against  the  public  interest.  The  Act  of 
1805,  section  1,  is  as  follows:  "The  Inferior  Courts  of  the 
several  counties  of  this  State  are  hereby  empowered,  if  they 
should  deem  it  necessary,  on  application  being  made,  to  atUhor^ 
ize  the  esk^lishment  of  such  ferries  or  bridges  as  they  may  think 
necessary,  other  than  where  ferries  and  bridges  have  ali^ady 
been  established  by  law,  and  to  allow  such  rates,"  etc.  Pro- 
vided that  the  Legislature  shall  at  all  times  retain  the  power 
of  making  such  alterations  in  such  establishments  made  by 
the  Justices  of  the  Inferior  Courts,  as  to  them  shall  seem  proper. 
The  plainiifis  in  error  claim  that  they  have  the  exclusive 
right  to  build  bridges  over  the  Coosa  and  Etowah  rivers,  for 
three  milea  in  each  direction,  from  the  point  of  their  juno- 
sion  in  Floyd  county,  and  they  claim  this  by  virtue  of  a 
oontract  made  with  them  by  the  Inferior  Court  of  Floyd 
caanty,  in  June,  1861.  Upon  this  contract  they  say  they 
have  acted  from  that  day  till  this,  expending  their  money 
and  doing  other  acts  which  they  would  not  have  done  except 
for  that  contract. 

Aa  we  have  said,  we  think  the  abstract  equity  of  the  mat- 
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ter  is  with  the  plaintifls,  and  it  is  only  because  we  think  the 
Inferior  Court  had  no  power  to  make  such  a  contract,  or  to 
bind  the  public  by  their  action  in  it,  that  we  feel  constrained 
to  affirm  the  judgment  of  Judge  Harvey  refusing  the  injunc- 
tion. 

The  Inferior  Court  (now  the  Ordinaiy)  is  not  and  never 
was  the  public.  It  is  the  mere  agent  of  the  public,  clothed 
by  law  with  authority  to  do  for  it  certain  specified  acts.  It  is 
a  settled  rule,  not  only  in  this  State  but  in  all  the  States,  and 
in  England,  that  such  public  agents  have  only  such  powers  as 
are  granted  them ;  that  they  take  nothing  by  implication,  and 
that  the  law  granting  their  powers  is  to  be  strictly  constraed : 
13  Howard,  81 ;  1  Kelly,  533 ;  3  Kelly,  31 ;  1  Kelly,  561 ;  6 
Wend.,  85 ;  27  N.  Y.,  92 ;  21  Penn.,  22 ;  Cooly's  Con.  Lim., 
196-7,  and  note. 

The  Act  of  1805  simply  confers  upon  the  Inferior  Court 
the  power  to  authorize  the  establishment  of  bridges  and  ferries, 
and  to  fix  the  rate  of  toll.  The  power  to  grant  to  any  one 
an  exclusive  right,  if  it  exist,  must  be  derivable  from  this 
power  to  establish.  Can  such  a  power  be  so  derived,  under 
any  rule,  consistent  with  the  authorities  ?  When  this  grant 
was  made,  (1851)  there  existed,  by  the  laws  of  this  State, 
(Act  of  1850,  Cobb's  Digest,  958,)  a  right  in  the  owners  of 
the  land  above  and  below  this  bridge  to  build,  at  their  pleasure, 
bridges  over  it,  on  their  own  land.  Could  the  Inferior  Court, 
under  this  general  power,  quietly,  at  their  office,  convey  to 
these  plaintifis  this  right,  then  belonging  to  other  people?.  We 
think  not.  The  right  to  grant  an  exclusive  privilege  to  build 
a  bridge  does  not,  either  in  its  words  or  by  any  fiiir  constryo- 
tion,  arise  from  a  mere  right ''  to  authorize  the  establishment 
of  bridges."  It  is  not  a  necessary  incident,  since  it  is  only  in 
few  cases  that  such  exclusive  privilege  is  granted.  It  may  be 
true  that  there  are  cases  where  parties  would  be  unwilling  to 
erect  bridges  unless  they  could  get  a  guarantee  that  no  one 
else  should  build  within  two,  or  perhaps  ten  miles.  But  to 
infer  the  power  fi:om  this  would  open  a  very  wide  scope  to  the 
powers  of  the  county  officials,  since  it  is  just  as  true  that  there 


ATLANTA,  JANUARY  TERM,  1873.         391 

Wright  et  aL  vs,  Nagle  et  al, 

are  cases  where  a  bridge  could,  perhaps,  be  put  up  if  the 
builders  could  be  exempt  from  tax — have  a  right  to  issue  bank 
bills,  etc.,  and  thus,  under  the  power  to  establish  a  bridge,  the 
Inferior  Court  would  draw  to  itself  the  power  to  do  almost 
anything.  . 

The  right  to  have  a  franchise  is  one  thing ;  the  right  to  deny 
to  any  others,  for  all  tim^  to  have  another  franchise  is  another 
and  quite  a  different  thing.  The  one  is  a  grant,  the  other  is 
a  contract  that  the  public  will  not  grant  to  others.'  They  are 
such  rights,  different  in  nature  and  character,  and  it  may  well 
be  that  the  Inferior  Court  had  full  power  to  grant  the  one  and 
no  power  to  do  the  other.  The  Inferior  Court  was  a  public 
agent ;  it  had  a  duty  cast  upon  it  to  authorize  such  bridges  as 
it  then  thought  necessary.  The  duty  was  a  continuing  one. 
It  existed  after  this  bridge  was  authorized,  it  continues  still, 
and  it  was  not,  and  is  not,  in  the  power  of  the  Court  to  ab- 
rogate it. 

We  have  looked  into  the  authorities  on  this  subject  and  find 
theno  uniform.  In  6  Wheaton,  597,  Chief  Justice  Marshall, 
in  discussing  the  right  of  a  city  to  regrade  streets  after  it  had 
done  acts  ftx)m  which  a  contract  not  to  regrade  was  implied, 
says :  *'  The  power  to  graduate  was  a  continuing  one,  given 
by  the  Legislature,  and  was  not  exhausted  by  its  first  exercise.'' 
And  Judge  Luhpkin,  in  23  Oeorffia,  404,  after  repeating  this 
same  thought,  adds,  '^  and  any  agreement  to  fetter  or  clog  this 
power  would  be  void."  Dillon,  in  his  work  on  municipal  cor- 
porations, lays  down  the  doctrine  broadly,  thus :  "  Powers  are 
conferred  on  municipal  corporations  for  public  purposes,  and, 
as  their  l^islative  powers  cannot,  as  we  have  seen,  so  cannot 
they  he  bargained  or  bartered  away:"  Dillon  on  Mun.  Cor., 
110,  and  cases  cited.  That  the  power  to  grant  an  exclusive 
right  is  not  derivable  from  the  power  to  establish,  is  settled 
by  a  very  numerous  body  of  authorities.  Boroughs  and  towns 
(much  more  mere  quasi  corporations,  like  county  boards  and 
overseers,)  have  only  authority  to  bind  the  public  when  the 
authority  is  expressly  given :  12  Qb..,  424 ;  6  Peters,  729 ;  9 
Cranch,  87;  10  Ga.,  206;  8  Conn.,  254;  10  Conn.,  264;  30 
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Maryland,  21 8 ;  7  Crancb,  366.  In  9  Georgia,  525,  this  Coort, 
quoting  Judge  Taney,  says :  ^'  When  a  oorporation  allega 
that  a  State  has  surrendered  for  seventy  years  its  power  of  im- 
provement and  public  aooommodation  in  a  great  and  important 
line  of  travel,  along  which  a  vast  number  of  its  citizens  must 
daily  pass,  the  community  have  a  right  to  insist  that  the  aban- 
donment ought  not  to  be  presumed,  unless  the  deliberate  pur- 
pose of  the  State  to  do  so  docs  clearly  appear." 

That  the  power  to  grant  exclusive  rights  does  not  in  such 
cases  exist  is  settled  by  the  following  cases:  10  Mi^issippi, 
530;  10  Howard,  611 ;  13  Illinois,  413-424;  9  Mississippi, 

;  21  California,  238.     In  25  Connecticut,  31,  a  city  had 

granted  to  a  company  an  exclusive  right  to  lay  gas  pip«,  and 
the  grant  was  held  void;  2  Porter,  296;  see,  also,  18  Ohio, 
262;  23  Howard,  435.     This  case  in  23  Howard  is  very  like 
the  case  at  bar,  and  contains  the  authority  of  the  Supreme 
Court  of  the  United  States  upon  the  very  exact  question  nmde 
in  this  record.    There  the  Legislature  had  authorized  a  ma- 
nidpal  corporation,  as  it  has  here  done  the  Inferior  Court,  to 
establish  ferries.   The  corporation,  in  establishing  a  ferry,  gran* 
ted  to  the  grantees  an  exclusive  right.    The  Supreme  Court  of 
the  United  States  held  the  grant  void,  as  beyond  the  power  of 
the  corporation.    The  Act  of  1845,  Cobb's  Digest,  957,  which 
has  been  claimed  as  conferring  some  additional  power  on  die 
Court,  does  not  apply  to  public  bridges  owned  by  private 
pavties,  and  was  simply  authority  to  the  Court  to  take  any 
method  it  saw  fit  to  have  its  own  bridges  built  and  k^t  in 
repair  instead  of  the  mode  hitherto  provided,  of  a  board  of 
commiMioners  and  a  bond  tokeepthe  bridge  np  for  five  ye«8. 
Nor  do  we  think  the  change  in  the  Constitntion,  divesting  the 
L^slature  of  the  power  to  establish  ferries  and  bridges,  and 
providing  that  the  General  Assembly  shall  confer  it  upon  the 
Courts,  i^ects  the  question.    The  L^islature  tioB  not,  under 
this  clause,  yet  provided  any  authority  to  a  Court  to  grant  an 
exclusive  right  and  we  doubt  if  it  can  do  so.    The  truth  is,  the 
existence  of  such  a  power  is  a  dangerous  one  at  any  rate.    One 
that  ought  not  to  pass  out  of  the  L^islature,  and  is  greatly 
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liable  to  abuse  there.  By  our  laws  now,  the  Ordinary  may 
ehaiter  a  hotel  company,  a  maQu&cturiDg  company,  etc.  Can  it 
be  that  as  the  Constitution  clothes  the  Ordinary,  as  an  incident 
to  this,  with  the  right  to  contract  that  no  other  company  shall 
be  chartered?  It  seems  absurd  to  say  so,  and  yet  this  is  the 
kievitable  result  of  the  logic  insisted  upon. 

We  sympathise,  as  we  have  said,  with  the  plaintiffs  in  error. 
It  may  be  that  this  bridge  will  hurt  their  enterprise.  But  if 
they  have  na  legal  grant,  they  have  no  legal  redress;  it  is  dam- 
num abaqtie  injuria — hurt  without  wrong— -disadvantage  with- 
out illegality.  The  public  is  under  no  legal  duty  to  them,  and 
has  violated  no  legal  right  in  them.  When  this  is  the  case, 
however  much  may  be  the  hurt^  there  is  no  redress.  The  party 
hurt  took  the  risk ;  acted  with  his  eyes  open  to  the  probable 
consequences.  Nor  was  there  any  thing,  either  in  the  ca^e 
itself,  or  in  the  language  of  Judge  Lumpkik  in  his  opinion 
in  Shorter  09.  Smithy  9  Georgia^  51 7,  to  justify  the  aetion  of 
the  Inferior  Court  in  making  this  contract.  The  question 
there  was,  bad  such  a  contract  been  made?  This  Court  de- 
cided not.  There  was  no  call  for  an  investigation  of  the  power 
of  the  Court  to  make  it.  Nor  does  the  language  of  Judge 
LuMPSim  intimate  that  any  such  power  existed.  True,  he 
says  the  Legislature  may  grant  to  a  local  agent  the  authority 
to  exeroise  t)ie  right  of  eminent  domain,  and  adds  that  such 
a  power  in  local  bodies  had  always  been  exercised.  And  this 
is  very  true.  The  authority  to  lay  out  roads  is  such  an  au- 
thority, and  from  our  earliest  history  it  has  been  exercised  by 
local  bodies.  But  we  doubt  if  the  power  to  contract  away  the 
right  of  the  public  to  have  a  bridge  over  a  stream,  can  be 
classed  under  the  right  of  eminent  domain  at  all.  At  any 
rate,  it  is  clear  that  Judge  Lcmpkin  in  his  remark,  was  allud- 
ing to  the  right  of  establishing  bridges,  which  it  was  contend- 
ed could  not  be  del^ated,  and  not  the  right  to  abrogate  the 
duty,  conferred  by  the  Act  of  1805.  So,  too,  when  he  speaks 
of  the  Inferior  Court  as  the  agent  of  the  Legislature.  He  is 
treating  of  the  riglit  of  the  Court  to  authorize  the  laying  out 

of  roads,  and  establishing  &rries  and  l>ridges^  and  not  of  any 
Vol.  xltiii.  26. 
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authority  in  the  Court  to  contract  (hat  no  bridge  shall  be  es- 
tablished within  certain  limits^  beyond  the  immediateyiiimgd 
of  the  bridge  authorized,  so  as  to  obstruct  the  franchise. 

Altc^ther,  as  we  have  said,  we  think  the  want  of  power 
in  the  Court  to  make  this  contract  is  clear ;  that  the  plaintiffi 
got  no  exclusive  right  under  it;  that  their  expenditure  was 
at  their  own  risk,  and  if  they  have  been  mistaken  it  is  their 
misfortune. 

Judgment  ai&rmed. 


T.  W.  Brunson,  plaintiff  in  error,  va,  John  J.  Grant  d  cd,, 

defendants  in  error. 

1.  This  Conrt  having  held  in  the  case  of  Bailey  9$,  Park— 22  Georgia  Re- 
ports, 116 — fthat  a  sale  of  land  bj  the  sheriff  under  an  execution  for  Um 
purchase  money,  in  favor  of  the  vendor  against  the  vendee,  where  the 
vendee  has  only  a  bond  for  titles,  and  the  vendor  has  not  filed  and  had 
recorded  in  the  Clerk^s  office  a  deed  to  his  vendee  for  the  land,  before 
the  levy  is  made,  is  illegal  and  void,  and  also  reaffirmed  the  same 
principle  in  HarvUl  va*  Lowe  and  Smith,  47  Georgia  Reports,  214, 
and  this  case  coming  within  that  principle,  and  the  purchaser  at  the 
sheriff^ 8  sale  being  charged  with  notice,  the  Court  erred  in  dismissing 
complainaat's  bill  for  want  of  equity  :  Code,  section  S604. 

2.  If  the  purchaser  at  such  sale  be  a  third  party,  and  has  paid  the  piiee 
bid  by  him,  and  the  same  has  been  applied  towards  the  extinguish- 
ment of  the  vendee's  debt,  he  is  entitled  to  be  reimbursed  out  ot  the 
land  to  the  extent  of  such  payment  of  such  debt. 

Sheriff 's  sale.  Bond  for  title.  Lien,  Execution.  Before 
Judge  Johnson.  Muscogee  Superior  Court.  May  Term, 
1872. 

T.  W.  BruuBon  filed  his  bill  against  Jdka  J«  Grxant  and 
S.  C.  Lindsay,  making  the  following  case: 

On  June  6th^  1869,  Grant  sold  to  complainant  a  certain 
tract  of  land  in  Muscogee  county  for  #2,500  00^  comptaioant 
paying  $1,600  00  in  cash,  and  giving  two  notes  for  $600  00 
eah,  the  first  payable  on  September  Ist,  1870,  and  the  second 
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on  November  1st,  following,  Grant  execating  to  complainant 
his  bond,  conditioned  to  make  him  a  valid  title  to  said 
property,  on  the  payment  of  the  aforesaid  notes.  When  the 
notes  became  due,  complainant  was  ready  and  willing  to  pay 
off  and  discbarge  them,  if  Grant  would  execute  to  him  a  title 
to  said  land  in  accordance  with  the  condition  of  said  bond, 
but  Grant  filing  to  comply  with  his  contract^  the  notes  were 
not  paid.  At  the  May  term,  1871,  of  Muscogee  Superior 
Court,  Grant  obtained  judgment  against  complainant  for  the 
principal  and  interest  due  on  said  notes,  and  had  an  execution 
levied  upon  the  aforesaid  land,  under  which  the  same  was 
sold  on  the  first  Tuesday  in  November,  1871,  to  S.  C.  Lind- 
say, for  $1,400  00,  who  was  informed  as  to  all  the  facts  afore- 
said, and  was  combining  with  Grant  to  defraud  complainant. 
The  property  was  worth  a  much  larger  sum  than  that  for 
which  it  was  bid  off,  but  the  public,  knowing  the  title  to  the 
same  to  be  still  in  Grant,  would  not  pay  the  market  value. 
On  December  7th,  1871,  the  sheriff  executed  a  deed  to  Lind- 
say, ejected  complainant  therefix)m,  and  placed  him  in  posses- 
sion. •  In  pursuance  of  said  fraudulent  combination,  on  Jan- 
nary  6tlr,  1872,  Grant  executed  a  fee  simple  title  cqpveying 
said  land  to  Lindsay. 

Prayer,  that  on  complainant's  paying  to  said  Grant  the 
$1,000  00,  with  interest^  due  on  said  notes,  the  deeds  afore- 
said be  canceled,  and  Grant  compelled  by  decree  specifically  to 
perform  the  obligations  assumed  in  said  bond ;  that  Lindsay 
be  decreed  to  account  to  complainant  for  the  rents  and  profits 
of  said  land ;  that  tlie  writ  of  subpoena  may  issue. 

The  defendant  moved  the  Court  to  dismiss  said  bill  for 
want  of  equity.  The  motion  was  sustained,  and  complainant 
excepted. 

Caby  J,  Thornton,  for  plaintiff  in  error. 

Blakbfobd  &  Crawfobd,  for  defendants. 
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Trippe,  Judge. 

1 .  In  Parks  vs.  Bailey ^  22  Georffia,  1 1  &,  which  is  just  such  s 
case  as  this,  except  that  (here  the  vendor  was  the  purchaser, 
it  was  held  that  such  a  sale  was  illegal  and  void.  That  was 
under  the  Act  of  1847,  which  is  identical  so  fiu*  as  it  applies 
to  this  case,  as  section  3604  of  the  Code.  In  that  ease  the 
Court  say :  "  We  are  not  disposed  to  weaken  by  constructioo 
this  salutary  law.  By  having  the  deed  to  the  defendant  made 
and  recorded  before  the  levy  could  be  made,  thirty  daj^,  at 
least,  must  elapse  before  a  sale  could  be  effected;  and  that 
purchasers  would  be  inspired  with  confidence  to  bid  for  the 
property  from  the  publicity  given  to  the  feet  that  the  title 
was  in  the  defendant.'' 

The  same  decision  was  made  in  Harvill  vs.  Lowe,  47 
Georgia  ReportSy  214,  where  the  deed  was  filed  a  day  or  two 
before  the  sale,  under  said  section  of  the  Code.  In  those 
daises,  the  vendor  was  the  purchaser.  Here  a  third  party  was 
the  purchaser.  But  that  party  is  charged  to  have  notice  of  all 
the  facts  alleged  in  the  bill.  In  the  case  in  22  Georgia,  a  por- 
tion of  the  purchase  money  had  been  paid.  In  the  other  case, 
none  had  been  paid.  In  this  case  there  had  been  part  payment. 
The  section  of  the  Code  referred  to  makes  no  distinction  on 
this  account.  Its  provisions  are  general,  and  covers  all  cases 
of  sales  under  judgmeitts  in  favor  of  vendors  /or  the  par- 
chase  money.  Section  3528  was  intended  to  provide  for  cases 
where  judgments  were  in  favor  of  third  parties,  and  where 
part  of  the  purchase  money  had  been  paid.  Then  a  levy  could 
be  made  under  such  judgments,  a  sal^  had  "of  the  entire  in- 
terest stipulated  in  the  bond,"  and  an  equitable  distribution 
of  the  money  made.  Before  this,  such  creditors  were  com- 
pelled to  resort  to  equity,  making  both  vendor  and  vendee 
parties,  in  order  to  reach  the  interest,  whidi  was  only  equit- 
able, of  the  vendee.  The  creditor  could  make  no  deed,  nor 
compel  one  to  be  made  short  of  chancery.  This  section  was 
intended  as  a  remedy  for  the  long  and  expensive  proceedings 
that  would  otherwise  have  been  necessary.     We  consider  the 
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decisions  referred  to  as  settling  the  question  involved  in  this 

case. 

'2.  or  course  if  the  purchaser  has  paid  his  bid,  and  it  has 
been  appropriated  td  the  payment  of  the  debt  due  by  com- 
plainant to  his  vendor,  he  is  entitled  to  be  reimbursed,  and 
he  should  be  protected  to  that  extent  in  any  decree  that  may 
be  rendered. 

Judgment  reversed. 


Leightek  W.  Hazelhurst,  plaintiff  in  error,  vs.  JoHir  H. 
&  James  D.  Morrison,  defendants  in  error. 

When  plainliffs  sue  ia  their  repfesentatii^e  capacity,  on  a  note  due  to  their 
testator  or  intestate,  and  there  is  no  plea  in  abatement  filed  at  the  first 
terra  of  the  Court,  the  plaintiffs  are  not  required  at  the  trial  term  U> 
pr«ve  that  they  have  been^legally  appointed  executorsor  administrators. 
Aliter,  if  their  letters  testamentary  or  of  administration  constituted  a 
port  of  their  title  to  the  property  sued  for.     (R.) 

Executors  and  administratbrs.  Pleading.  Title.  Evidence. 
Before  Judge  Sessions.  Wayne  Superior  Court.  October 
Adjourned  Term,  1872. 

For  the  facts  of  this  case,  see  the  decisioa. 

Smith  &  Mbrshon,  by  Lester  &  Thomsoit,  for  plaintiff 
in  error. 

J.  S.  WiGGixas,  by  Z.  D.  Harrison,  for  the  defendants. 

WARiiTER,  Chief  Justice. 

The  plaintifis,  as  executors  of  George  Morrison,  deceased, 
brought  an  action  against  the  defendant  on  a  promissory  note 
made  by  the  defendant,  payable  to  the  plaintiff's  testator  or 
order,  for  the  sum  of  $1,136  75.  The  defendant  filed  no 
plea  at  the  first  term  of  the  Court  denying  that  the  plaintiffs 
vere executors,  or  that  they  were  not  entitled  to  maintain 
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their  aotion  against  bim  in  that  capacity.  When  plaintiffi 
sue  in  their  representative  capacity  on  a  note  due  to  their  tes- 
tator or  intestate^  and  there  is  no  plea  in  abatement  filed  at 
the  first  term  of  the  Court  by  the  defendant,  the  plaintifl&  are 
not  required  at  the  trial  term  of  the  Court  to  prove  that  the^ 
had  been  legally  appointed  executors  or  administrators.  It 
would  be  otherwise  if  the  letters  testamentary  or  of  adminis- 
tration constituted  a  partef  the  plaintiff 's  title  to  the  property 
sned  for:  Maroon  A  Western  MaUroad  Cbmpany  vs.  Daokf 
18  Georgia  Reports,  679. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Mary  A.   Mosbly,   administratrix,  plaintiff  in  error,  vs. 
Emanuel  Lyon  et  al.,  defendants  in  error. 

Where,  in  October,  1858,  the  sheriff  took  an  insufficient  bail  bond,  and 
at  the  first  term  thereafter  the  plaintiff  proceeded  to  hare  the  sheriflf 
and  his  securities  on  his  official  bond,  declared  by  the  judgment  of  the 
Court,  special  bail  for  the  defendant,  and  having  obtained  judgment 
for  his  debt,  he  proceeded  by  scire  facias  to  make  the  sheriff  and  his 
securities  liable  as  bail,  bat  failing  in  this,  in  consequence  of  a  plea 
that  tlys  defendant  was  dead,  be  appealed  and  dismissed  the  sdu 
faciaSf  And  in  June,  1866,  commenced  suit  on  the  sheriff's  official 
bond  for  failure  to  take  bail : 

Seldf  That  having  elected  to  hold  the  sheriff  and  his  securities  liable  ss 
bail,  the  plaintiff  is  concluded  by  the  remedy  he  has  chosen,  and  can* 
not  now  resort  to  the  official  bond  of  the  sheriff. 

Bail.  Sheriff's  bond.  Before  T.  W.  Alexander,  an 
attorney  at  law,  presiding  by  oonsent.  Floyd  Superior  Court 
July  Term,  1872, 

Maiy  A.  Moseiy,  as  administratrix  cum  testamerUo  anneto 
upon  the  estate  of  Benjamin  T.  Moseiy,  deceased^  brought 
debt  against  Emanuel  Lyon,  late  sheriff  <^  Floyd  coanty, 
and  his  securities  on  his  official  bond,  executed  on  February 
16th,  1858,  for  $10,000  00,  alleging  that  said  indebtednees 
accrued  to  the  plaintiff  on  account  c^  the  defective  execution 
by  said  Lyon  of  a  bail  process  sued  out  against  one  Charlei 
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Boss,  daring  the  pendency  of  a  suit  in  the  Superior  Court 
of  Polk  county,  in  favor  of  said  Benjamin  T.  Mosely,  deceased, 
against  said  Boss. 

The  defendants  pleaded  as  follows:  Ist.  Nil  debent,  2d. 
That  plaintiff,  by  order  of  the  Superior  Court  of  Polk  county, 
caused  these  defendants  to  be  made  special  bail  for  the  said 
Charles  Boss,  who  is  now  dead,  so  that  these  defendants  can- 
not deliver  him  up,  in  discharge  of  their  liability  as  his  special 
bail,  that  they  are  therefore  discharged  from  any  legal  obli- 
gation to  the  plaintiff.  3d.  That  Charles  Boss  is  wholly  in- 
solvent, and  no  collection  could  be  made  from  him  by  law; 
that  nothing  that  was  done  or  omitted  to  be  done  by  the  de- 
fendant, Emanuel  Lyon,  has  caused,  or  can  cause  any  loss  or 
injury  to  said  plaintiff;  that  if  said  Boss  were  now  in  life, 
and  these  defendants  were  to  deliver  him  up,  the  said  plain- 
tiff could,  not  be  benefited  thereby. 

.  Plaintiff  demurred  to  the  second  and  third  pleas.     The 
demurrer  was  overruled,  and  the  plaintiff  excepted. 

The  evidence  made  the  following  case:  On  September  6th, 
1858,  Benjamin  T.  Mosely  commenced  suit  to  the  next  term 
of  Polk  Superior  Cburt,  against  Charles  Boss,  on  a  joint  and 
several  note  for  $3,511  75,  dated  January  29th,  1867,  due 
December  25th,  next  thereafter,  signed  by  Charles  Boss  and 
Jonas  King.  On  August  8th,  1866,  judgment  was  entered 
in  said  suit  for  $3,300  00,  principal  debt,  and  $1,991  21,  inter- 
est On  October  23d,  1858,  bail  process  was  sued  out,  pendente 
Kte,  against  said  Boss,  the  sum  sworn  to  being  $3,511  75, 
besides  interest.  On  the  process  was  the  entry  of  the  sheriff 
to  the  effect  that  he  had  arrested  the  defendant  and  taken  bond 
according  to  law.  The  bond  taken  was  signed  by  said  Boss 
and  Benjamin  F.  Bigelow  as  security,  payable  to  said  BigdoWj 
in  the  sum  of  $7,030  00.  At  the  October  term,  1858,  an 
order  was  taken  directing  that  Emanuel  Lyon  and  his  secu- 
rities shall  be  deemed  and  held  special  bail  of  the  said  Charles 
Boss;  first,  because  the  surety  on  the  bail  bond  is  in  insolvent 
circumstances;  secondly,  because  said  bond  is  made  payable 
to  the  said  Benjamin  F.  Bigelow;  thirdly,  because  the  bond 
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18  taken  in  a  sam  more  tiian  doable  the  amount  sworn  to,  and 
and  in  a  snm  different  from  that  indorsed  on  the  baok  of  the 
bail  process. 

Oa,  9a.  issued  upon  the  aforesaid  judgment,  and  a  return  of 
non  est  inventus  was  made  on  January  28th,  1867. 

In  October,  1859,  Charles  Ross  was  in  Baltimore,  (m  the 
eve  of  departing  to  the  coast  of  Africa  for  the  purpose  of 
purchasing  slaves.  He  had  not  been  heard  from  since  and 
was  supposed  to  be  dead.  He  left  a  wife  and  four  children 
in  Cedartown.    His  health  had  been  very  bad. 

The  scire  facias  sued  out  against  Lyon  and  his  secaritieB 
was  dismissed  by  the  plaintiff  before  the  commencement  of 
this  suit. 

The  evidence  as  to  the  solvency  of  Ross  in  1868  was  con- 
flicting. 

The  testimony  being  closed,  counsel  for  plaintiff  stated  to 
the  Court  that  if  it  entertained  the  same  opinion  as  was  ex- 
pressed in  overruling  the  demurrer  to  the  second  and  third 
pleas  of  defendant,  it  was  unnecessary  to  argue  the  case  to  the 
jury.  The  Court  stated  that  it  would  charge  the  jury,  "that 
if  they  should  believe  from  the  evidence  that  the  iacts  stated 
in  the  second  and  third  pleas  were  true,  they  would  have  to 
find  for  the  defendant ;  that  if,  on  the  motion  of  plaintiff's 
testator,  then  in  life,  defendants  had  been,  by  order  of  Ooort, 
made  special  bail,  that  defendants  from  that  time  were  liable 
only  as  special  bail  for  the  said  neglect  of  duty  of  the  sheriff, 
and  if  Rosd*  was  dead,  their  liability  as  special  bail  ceased,  and 
they  could  not  be  made  liall^le  by  suit  on  the  sheriff's  bond 
for  the  same  omission  of  duty  for  which  they  were  made 
special  bail.*'- 

In  order  that  the  case  might  be  presented  to  the  Supreme 
Court  for  review,  upon  the  points  aforesaid,  the  Court  in- 
structed the  jury  to  return  a  verdict  for  the  defendants,  which 
they  accordingly  did. 

Plaintiff  excepted  to  the  ruling  of  the  Court  upoi|  the  de- 
murrer to  the  second  and  third  pleas,  and  to  the  proposed 
charge,  and  now  assigns  the  same  as  error. 
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E.  N.  Bboyles;  A.  R.  Wright,  for  plaintiff  in  error. 
Warren  Akin,  for  defendants. 

McCay,  Judge. 

This  case  presents  a  new  question,  but  one  which  we  think 
is  a  very  plain  one.  The  Judiciaiy  Act  of  1799,  section  14, 
provides  that  "  if  the  sheriff  or  other  officer  shall  fail  or  n^ 
lect  to  take  such  bail,  or  the  bail  taken  shall  be  deemed  insuf-  . 
ficient  by  the  Court,  on  exceptions  taken  thereto  and  entry 
thereof  made  at  the  first  term  to  which  the  said  petition  and 
process  shall  be  returned,  such  sheriff  or  other  officer  aqd  his 
and  their  securities  in  either  of  the  cases  shall  be  deemed  and 
stand  as  special  bail,  and  the  plaintiff  may  proceed  to  judg- 
ment according  to  the  provisions  of  this  Act  hereinafter  men- 
tioned.'' 

In  the  case  at  bar,  the  plaintiff  objected  to  the  bail,  the 
Court  held  the  bail  insufficient,  and  passed  an  order  directing 
the  sheriff  and  his  securities  to  stand  as  special  bail.  The 
plaintiff  proceeded  to  judgment,  undertook  to  get  a  judgment 
final  on  the  recognizance,  and  abandoned  it,  and  now  proposes 
to  recover  on  the  official  bond  for  his  damages. 

We  think  he  is  concluded  by  his  own  selection  to  hold  the 
sheriff  liable  as  bail.  He  got  by  that  order  of  the  Court  all  ' 
his  process  sought,  all  the  sheriff  failed  to  furnish  him,  to-wit: 
a  good  bail  bond.  He  got  it,  too,  and  accepted  it  of  his  own 
choice.  It  was  not  forced  upon  him.  It  was,  too,  a  heavier 
o]>ligation  than  exists  by  the  official  bond.  The  latter  only 
holds  the  sheriff  to  the  damages ;  the  bail  bond  bound  the 
sheriff  to  produce  the  body,  and  if  he  &iled  to  do  that,  (the 
defendant  living,)  the  sheriff  was  liable  for  the  dd>t^  and  this 
though  the  defendant  was  insolvent  and  the  damages,  there- 
fore, nothing.  The  bail  bond,  too,  was  a  recognizance,  a  debt 
of  record,  and  of  higher  dignity  than  even  the  official  bond. 
At  the  first  term  of  the  Court  afler  the  failure  of  duty  upon 
ib^  part  of  the  sheriff,  the  plaintiff  had  his  choice  of  remedies. 
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He  had  then  the  right  to  saj,  '^  The  sheriff  has  damaged  me. 
I  will  sue  his  official  bond  and  recover  for  the  wrong/'  He 
had,  however,  another  right.  He  had  the  right  to  say  damage 
or  no  damage.  ''  I  have  a  right  to  my  bcul;  that  was  my  de- 
mand, that  the  sheriff  has  &iled  to  give  me,  and  I  insist  upon 
the  letter  of  my  right"  This  plaintiff  took  the  latter  course. 
He  demanded  and  he  got  the  bail  he  sought  for.  When  the 
sheriff  and  his  securities  became  the  bail,  the  plaiDtiff  had  a- 
ojMy  the  demands  of  his  process.  What  has  he  to  complaia 
of?  He  asked  for  bail  and  he  got  bail.  We  think  the  Judge 
was  right. 

Judgment  affirmed. 


Robert  A.  Foksyth,  plaintiff  in  error,  vs.  Henry  Mo- 

Cauley,  defendant  in  error. 

F.  contracted  in  writing  with  M.  to  convey  to  him  by  deed  certvn  des- 
cribed land  in  the  State  of  Alabama  for  a  Btipalated  price,  in  two 
paymentfl.  F.  was  to  pat  a  good  substantial  ten  rail  fence  around  the 
lane,  and  stake  and  rider  the  same,  was  to  have  the  privilege  of  all  the 
timber  on  the  land,  after  making  said  fence,  and  to  have  two  years  to 
remove  the  timber.  M.  was  to  have  possession  when  the  first  psy* 
ment  was  made,  which  was  fixed  at  a  given  day,  and  was  to  leave  and 
keep  open  a  certain  road,  so  that  F.  could  have  free  access  to  the 
timber.  Both  parties  signed  the  contract.  F.  filed  his  bill  for  specific 
performance,  etc.,  alleging  that  he  had  made  the  fence  aroond  the 
land,  was  ready,  willing,  and  offered  to  perform  the  balance  of  hie  eon- 
tracj;,  and  that  M.  refused  to  pay  any  portion  of  the  purchase  money) 
or  receive  possession  of  the  land : 

HMy  The  Court  erred  in  dismissing  the  bill  for  want  of  equity. 

Equity.  Specific  performance.  Before  Judge  Johnson. 
Muscogee  Superior  Court.     May  Term,  1872. 

Forsyth  filed  bis  bill  against  McOanl^  for  specific  per- 
formanoe,  making  the  following  case : 

On  October  Ist,  1871,  the  complainant  and  defendant  en- 
tered into  a  written  contract  as  follows : 
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"COLUMBUS,  GEORGIA.— Muscogee  County. 

"Know  all  men  by  these  presents,  that  I  have  this  day 
bargained  and  sold  to  Henry  McCauley,  of  Lee  county,  Ala- 
bama, all  that  tract  or  parcel  of  land  lying  in  Lee  county,  and 
State  of  Alabama,  being  the  place  I  purchased  of  Haimun, 
and  now  hold  his  bond  for  titles  to  one  hundred  and  seven* 
eighths  acres.  Now  tiie  terms  of  this  agreement  with  Mc- 
Cauley are,  that  he,  McCauley,  is  to  have  all  ihe  land  in  this 
tract,  bounded  as  follows :  on  the  east  by  the  Summerville 
road,  on  the  north  by  the  land  of  Riolin  and  others,  on  the 
west  by  the  land  of  Mindoz,  formerly  by  James  K.  Redd,  and 
on  the  south  by  the  Academy  lot  and  lands  of  Wise,  and  it 
is  to  be  surveyed,  and  he  is  to  pay  me  at  the  rate  of  eight 
dollars  per  acre  for  said  land.  I  am  to  have  the  privilege  of 
all  the  timber  off  the  land,  afler  putting  a  good  substantial 
ten  rail  fence  all  around  said  land,  and  stake  and  rider  the 
same.  I  am  to  have  two  years  to  remove  the  timber,  and 
McCauley  agrees  to  leave  and  keep  open  the  road  which  I 
now  travel  through  the  land  to  the  Summerville  road,  so  that 
I  can  get  at  my  timber  without  any  trouble.  The  payments 
are  to  be  made  by  McCauley  as  follows  :  $400  00  on  the  first 
day  of  January,  1872,  and  the  balance  when  titles  are  made 
perfect.  McCauley  is  to  have  possession  of  all  the  land  when 
the  first  payment  is  made. 

(Signed)  "R.  A.  FORSYTH, 

"HENRY  McCAULEY." 

"Witnesses: 

(Signed)        "R.  W.  Melford, 

"J.  W.  Bessman.^' 

Complainant  alleges  that  he  has  been  put  to  great  expense 
and  trouble  in  erecting  the  fence  around  said  land  in  accord- 
ance with  the  above  agreement.  That  on  January  1st,  1872, 
and  since,  he  has  been  ready  and  willing,  and  so  offered,  to 
execute  to  defendant  a  perfect  title  to  said  land  on  the  pay- 
ment of  the  purchase  money.  That  defendant  has  iailed  and 
refused  to  pay  any  part  of  said  purchase  money.     Complain* 


404         SUPREME  COURT  OF  GEORGIA. 

Forsyth  vs,  McCaoley. 

ant  waives  discovery,  and  prays  that  defendant  may  be  re* 
quired  by  a  decree  of  the  Court  to  specifically  perform  the 
contract  aforesaid;  that  the  writ  of  subpoena  may  issue. 

The  defendant  'demurred  to  the  bill.  The  demurrer  was 
sustained,  and  complainant  excepted. 

J.  M.  McNeil  ;  M.  J.  Crawford,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Trippe,  Judge. 

Where  a  contract  for  the  sale  of  land  is  in  writing,  is  oertain 
and  fair  in  all  its  parts,  is  for  an  adequate  consideration,  and 
capable  of  being  performed,  it  is  just  as  much  a  matter  of 
course  for  a  Court  of  equity  to  decree  a  specific  performance 
of  it  as  it  is  for  a  Court  of  law  to  give  damages  for  the  breach 
of  a  contract:  20  Ga.,'l42;  Hilliard  on  Vendors,  433,  (2d 
edition.) 

It  is  true  that  in  the  case  of  Chance  vs.  BecUl,  20  Georgia^ 
142,  the  application  for  specific  performance  was  made  by  the 
vendee.     But  this  right  must  be  reciprocal :  Hilliard  on  Ven- 
dors, 433,  434,  note  (a.)    It  is  further  true  that  specific  per- 
formance will  not,  in  all  ^ases,  be  decreed  in  favor  of  a  vendor 
where  there  is  only  a  parol  contract,  even  though  the  contract 
be  satisfactorily  proved.    In  Buekmaster  v«.  Harrass,  7  Vesey, 
341,  the  Master  of  the  Rolls,  Sir  William  Grant,  says :  "  The 
vendor  had  no  prejudice.     He  had  done  nothing  to  say  the 
non-execution  was  a  fraud  on  him.     Had  he  let  Barlow  into 
possession,  that  would  be  an  act  by  which  he  might  have  had 
a  prejudice.     I  am  aware  there  are  cases  that  acts  done  by  the 
defendant  can  be  made  a  ground  for  compelling  him  to  per- 
form the  agreement,  but  it  is  difficult  to  bring  these  cases  to 
bear ;  for  what  do  such  acts  amount  to  when  there  is  no  prej- 
udice to  the  plaintiff?    Only  to  proof  of  the  existence  of  the 
i^reement.    But  the  Court  does  not  profess  to  execute  a  parol 
agreement  merely  because  it  is  satisfactorily  proved.''     This  is 
the  rule  in  cases  of  parol  contracts.    Even  in  these,  the  law 
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goes  far  in  decreeing  a  specific  performance  in  favor  of  the 
vendor  where  there  has  been  part  performance  and  he  has  had 
a  prejudice.  But  here  there  was  a  contract  in  writing,  signed 
by  both  the  parties,  and  the  vendor  had  executed  what  he  had 
agreed  therein  to  do,  to-wit :  erected  a  ten  rail  fence  around 
the  whole  of  the  land. 

Section  3130  of  the  Code  says  specific  performance  will  be 
decreed  generally  whenever  the  damages  recoverable  at  law 
would  not  be  an  adequate  compensation  for  the  non -perform- 
ance. This  does  not  mean  that,  in  no  case,  whether  the  con- 
tract be  in  parol  or  in  writing,  shall  there  be  specific  perform- 
ance decreed  if  adequate  compensation  can  be  had  by  way  of 
damages  at  law.  In  section  3132,  in  the  case  of  personal 
property,  the  question  is  left  to  the  jury  in  certain  cases, 
whether  they  will  decree  damages  or  specific  delivery.  But 
in  written  contracts  for  land,  where  they  are  certain,  fair  and 
capable  of  being  performed,  equity  will  decree  their  perform- 
ance: Story's  Eq.  Ju.,  sec.  746;  Hilliard  on  Vendors,  421 ; 
Ibid,,  454. 

This  land  is  in  the  State  of  Alabama.  The  vendor  has  done 
much  work  under  the  contract,  and  changed  the  condition  of 
the  land;  using  largely  of  the  timber  in  so  doing;  has,  by  the 
conta*act;  the  right  to  use  certain  timbers  on  the  land  for  a  term 
of  years,  with  the  right  of  way  for  that  purpose ;  he  cannot, 
under  the  provisions  of  the  law  of  Georgia,  recover  judgment 
fi>r  the  debt,  file  a  deed  and  sell  the  land,  and  it  would  be  in- 
equitable to  allow  the  defendant  to  repudiate  the  written  agree* 
ment  and  compel  the  vendor  to  resort  to  law  for  damages. 

Judgment  reversed. 


Daniel  F.  Gunn  d  a/.,  plaintiffs  in  error,  vs.  Harriet  J. 

Pattishal,  defendant  in  error. 

1.  To  create  a  lien  under  the  1977th  section  of  Irwin^s  Revised  Code, 
and  to  have  the  same  enforced  upon  the  growing  crops  of  farmers,  the 
plaintifif  must  allege  in  his  affidavit,  that  he  is  either  a  factor  or  a 
merchant,  and  that  as  such,  he  has  furnished  either  provisions  or  com« 
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mercial  manarea,  or  both,  apon  sach  terms  as  may  have  b«en  agreed 

upon  by  the  parties.     (B.) 
2.  An  execution  based  upon  an  affidavit  not  containing  the  aforesaid 

allegations,  is  void,  and  the  plaintiff  who  directed  the  levy*  and  the 

sheriff  who  levied  the  same  upon  the  property  of  defendaDt,  were 

trespassers,  and  liable  for  damages  as  such.     (R) 
8.  The  verdict  of  the  jury  is  not  excessive.     (R.) 

Factor's  lien.    Trespass.    New  trial.    Before  Judge  CJole. 
Houston  Superior  Court.     May  Term,  1872. 

For  the  &ctB  of  this  case^  see  the  decision. 

Warren  &  Orice;  Lanier  &  Anderson^  for  plaintifEB 
in  error. 

Duncan  &  Miller,  by  B.  M.  Davis,  for  defendant 

War^ter,  Chief  Justice. 

This  was  an  action  of  trespass  brought  by  the  plaintiff 
against  the  defendants  to  recover  damages  for  die  levy  and 
seizure  of  two  mules  of  the  plaintiff  under  a  pretended  lien 
Ji.  fa.  which  was  issued  against  the  plaintiff's  husband.  On 
the  trial  of  the  case,  the  jury  found  a  verdict  for  the  plaintiff 
for  the  sum  of  flOO  00.  A  motion  was  made  for  a  new  trial 
on  the  several  grounds  set  forth  in  the  record,  which  was  over- 
ruled, and  the  defendants  excepted.  The  evidence  in  the  rec- 
ord shows  that  the  mules  were  the  separate  property  of  Mrs. 
Pattishal,  and  were  used  by  her  husband  in  making  a  crop 
on  her  land ;  that  the  sheriff  declined  to  make  the  levy  on  the 
property  until  Gunn  gave  him  a  bond  of  indemnity ;  that  the 
levy  w£ts  made  by  the  direction  of  Gunn,  one  of  the  defend- 
ants, and  one  witness  proved  the  plaintiff  was  damaged  $100. 
In  the  view  which  we  have  taken  of  this  case,  it  is  not  neces- 
sary to  consider  what  would  be  the  duty  and  liability  of  the 
sheriff  in  levying  an  execution,  apparently  regular  and  valid 
on  the  fiioe  thereof.  It  appears  in  the  record  ,that  on  the  7th 
day  of  March,  1871,  the  plaintiff  in  the  pretended  lien  JL  fa,, 
by  his  attorney  at  law,  made  an  affidavit  before  the  Ordinary 
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of  HoustoQ  ooanty  that  Pattishal  was  indebted  to  him  in  the 
*Bum  of  $100  00,  besides  interest,  on  a  draft  given  by  said 
Pattishall  on  the  plaintiff,  Gunn,  and  accepted  bjr  him,  said 
draft  dated  March  31st,  1870,  as  an  advance  on  his  growing 
crop  of  cotton,  for  the  purpose  of  purchasing  supplies  to  make 
said  crop,  and  that  he  has  a  lien  on  the  crop  grown  on  the 
farm  of  said  Pattishal  in  the  year  1870,  of  cotton,  com,  and 
on  his  stock  of  all  kinds,  for  the  payment  of  said  draft,  and 
all  costs  and  counsel  fees  for  collecting,  and  alleged  a  demand 
and  refusal  to  pay  the  draft  within  twelve  months  from  the 
time  the  same  became  due.  On  this  affidavit  being  filed,  the 
clerk  of  the  Superior  Court  issued  a/,  feu  against  the  defend- 
ant, Pattishal,  in  iavor  of  the  plaintiff,  Gunn,  reciting  the 
facts,  substantially,  as  set  forth  in  the  affidavit,  and  com- 
manding the  sheriff  to  levy  and  sell  a  sufficient  amount  of 
the  crop  of  cotton  and  com  of  1870,  made  on  his  farm,  and 
stock  of  all  kinds  of  said  defendant,  to  pay  said  draft,  with 
interest  and  costs. 

Since  the  passage  of  the  Act  of  1870,  the  affidavit  is  the 
only  judgment  required  to  authorize  an  execution  for  the  en- 
forcement of  a  factors'  and  merchants'  lien  upon  the  growing 
crops  of  farmers,  for  provisions  and  commercial  manures  furn- 
ished. If  there  was  any  law  in  existence  at  the  time  the  affida- 
vit was  made  in  this  case,  which  created  a  lien  on  the  property 
of  the  defendant  for  the  payment  of  the  draft  specified  therein, 
or  which  authorized  an  execution  to  be  issued  for  the  enforce- 
ment of  such  lien  against  the  property  of  the  defendant,  it  has 
escaped  our  observation,  much  less  against  the  separate  prop- 
erty of  the  defendant's  wife.  The  1977th  section  of  the  Code 
clearly  does  not  authorize  any  such  proceeding  to  collect  the 
plaintiff's  draft;  that  section  gives  to  factors  and  merchants 
only,  a  lien  upon  the  growing  crops  of  farmers  for  provisions 
and  commercial  manures  furnished,  and  the  affidavit  in  this 
case  does  not  stat«  that  the  plaintiff  was  either  a  &ctor  or  a 
merchant.  To  create  a  Hen  under  this  section  of  the  Code, 
and  have  the  same  enforced  as  steamboat  liens  upon  the  grow- 
ing crops  of  fiurmers,  the  plaintiff  must  allege  in  his  affidavit 
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that  he  is  either  a  factor  or  a  merchant^  and  that  as  sudi,  be  has 
furnished  either  provisions  or  commercial  manures^  or  both, 
upon  such  terms  as  may  have  been  agreed  on  bj  the  parties. 
There  being  no  law  to  authorize  such  a  judgment  creating  a 
lien  on  the  defendant's  property,  on  the  statement  of  f^qte  con- 
tained in  the  plaintiff's  affidavit,  (conceding  the  affidavit  to 
operate  as  a  judgment  under  the  lien  law)  the  same  was  void, 
and  tlie  execution  which  issued  thereon  was  void,  as  is  apparent 
on  the  &ce  thereof,  and  the  plaintiff  who  directed  the  same  to 
be  levied,  as  well  as  the  sheriff  who  levied  it  eitJier  on  the  prop- 
erty of  the  defendant,  or  on  the  separate  property  of  his  wife, 
were  trespassers,  and  liable  foe  damages  as  such.  Bat  it  is 
said,  the  verdict  for  one  hundred  dollars  is  excessive  in  view 
of  the  &cts  of  the  case.  Where  parties  undertake  to  seise 
the  property  of  another  without  authority  of  law,  they  shoold 
expect  to  pay  damages,  and  one  of  the  witnesses  swears  the 
plaintiff  was  damaged  the  amount  of  the  verdict.  In  view  of 
the  facts  of  this  case,  and  the  evidence  contained  in  the  rec- 
ord, this  Court  cannot  say,  under  the  law  which  govemsthis 
class  of  cases,  that  the  verdict  of  the  jury  is  excessive. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


MAROABKr  DeLagal,  plaintiff  in  error,  tw.  W.  J.  Wal- 
lace, administrator,  defendant  in  error. 

A  warrant  for  forcible  entry  onlj,  which  shows  upon  the  face  that  tbe 
entry  was  more  than  three  years  before  the  issuing  of  the  warrant,  and 
which  contains  no  allegation  or  charge  of  forcible  detainer,  is  demu^ 
rable  as  insnfBcient  in  law,  and  should  be  dismissed  on  motion,  since 
the  statotei  in  terms,  nrovides  that  in  no  case  shall  the  person  in  pos- 
session be  tamed  out,  if  he  has  been  three  fears  in  peaceable  posses- 
sion of  the  premises. 

Forcible  entry.    Before  Judge  Schley.    Mcintosh  Supe- 
rior Court.    November  Adjourned  Term,  1872. 

On  January  15th,  1870,  there  came  on  for  trial,  Wore  W. 
T.  Thorpe,  Esq.,  a  Justice  of  the  Peace  for  the  twenty-seoood 
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district,  the  case  of  W.  J.  Wallace,  administrator,  vs.  Mar- 
garet DeLagal,  apon  the  following  warrant : 

"  STATE  OF  GEORGIA— McIntosh  County  : 

"jPo  Margaret  DeLagal: 

"  Whereas,  on  the  4th  day  of  January,  instant,  W.  J.  Wal- 
lace, administrator,  appeared  before  the  undersigned  and  made 
oath  that  on  or  about  the  1st  day  of  January,  1867,  you,  the 
said  Margaret  DeLagal,  did  forcibly  enter  into  two  tracts  or 
parcels  of  land  *  *  *  and  violently,  and  without  au- 
thority of  law,  took  possession  of  said  land,  the  same  *being 
the  property  of  the  heirs  of  Bright  B.  Harris,  deceased,  with 
menace,  force  and  arms,  and  that  you,  the  said  Margaret 
DeLagal,  still  keep  and  retain  possession  of  said  lands,  con- 
trary to  the  laws  of  said  State,  the  good  order,  peace  and  dig- 
nity thereof:  Wherefore  you  are  required  to  appear,  etc. 

*'  Witness  my  hand  and  official  signature  this  4th  day  of 
January,  1870. 

(Signed)  "  W.  T.  Thoepe,  J.  P."  [lj3.]" 

When  the  case  was  called  for  trial,  the  defendant  moved  to 
dismiss  the  warrant,  because  it  showed  upon  its  &ce  that  the 
defendant  had  been  for  three  years  in  peaceable  possession  of 
the  property  in  dispute.  The  motion  was  overruled  and  the 
defendant  excepted. 

The  jury  awarded  the  premises  to  the  plaintiff.  The  de- 
fendant carried  the  case,  by  writ  of  certiorari,  to  the  Superior 
Court,  upon  the  above  ground  of  exception.  The  Superior 
Court  sustained  the  judgment  of  the  magistrate,  and  the  plain- 
tiff in  certiorari  excepted. 

W.  B.  Gaulpen;  George  S.  Thomas,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 


Vol.  xltui.  27. 
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McCay,  Judge. 

The  record  of  this  case  is  somewhat  confused,  but  it  plainly 
appears  that  the  affidavit  and  the  warrant  both  only  claimed 
a  "  forcible  entry,"  and  that  both  of  them  stated  this  formbU 
entry  to  have  taken  place  more  than  three  years  previous  to 
the  issuing  of  the  writ.  Not  a  word  is  said  of  any  "  forcible 
detainer."  On  the  trial  before  the  magistrate,  the  defendant 
moved,  in  the  firat  instance,  to  dismiss  the  writ,  because  it  ap- 
peared that  the  forcible  entry  charged  took  place  more  than 
three  years,  etc.  The  Court  refused  to  dismiss,  and  required 
him  to  show  that  the  entry  did  take  place  more  than  three 
years,  etc.  We  think  this  was  a  fundamental  error.  The 
writ  of  forcible  entry  is  a  harsh  process — a  summary  proceed- 
ing, and  it  ought,  on  its  face,  to  make  a  case  within  the  lav. 
The  statute  says,  in  terms,  that  no  one  shall  be  dispossessed 
by  this  proceeding  who  has  beeif  three  years  in  peaceable  pos- 
session. In  this  case,  the  writ  itself  shows  that  the  forcible 
entry  does  not  come  within  the  cases  in  which  the  magistrate 
may  dispossess.  Had  there  been  in  the  writ  any  complaint  of 
forcible  detainer,  it  might  have  stood,  but  the  statements  of  the 
writ  are  entirely  consistent  with  a  peaceful  detention  after  the 
entry,  more  than  three  years  before.  It  appears,  too,  by  the 
proof,  that  the  entry  was  under  contract.  Forcible  detainer 
was  the  remedy,  or  both. 

We  think  there  was  error  in  not  sustaining  thp  certiorari. 

Judgment  reversed. 


J.  H.  Glanton  et  al.y  executors,  plaintiffs  in  error,  V8,  HeNBT 
T.  Heard  et  aL,  defendants  in  error. 

Under  section  3525  of  the  Code,  it  is  neceaaary  that  the  purchaser  of  r®^ 
property  shoald  be  in  the  pOBseasion  of  the  aame  fonr  years,  before  i* 
can  be  discharged  from  the  lien  of  a  judgment  against  the  person  (tova 
whom  he  purchased. 
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Judgment.  LieA.  Purchaser.  Before  Judge  Weight. 
Troup  Superior  Court     May  Term,  1872. 

An  execution  in  favor  of  Abner  Glanton,  against  Henry  T. 
Heard,  was  levied  upon  a  house  and  lot  in  the  town  of  La- 
Grange,  in  Troup  county,  which  was  claimed  by  F.  A.  Frost. 
The  issue  thus  formed  was  submitted  to  the  Court  upon  the 
following  agreed  statement  of  facts : 

On  the  1st  day  of  October,  1859,  James  M.  Beall  sold  the 
property  levied  on  to  Henry  T.  Heard,  by  warranty  deed ; 
Heard  went  into  possession  at  the  close  of  that  year  and  re- 
mained in  such  possession  until  the  close  of  the  year  1862; 
Heard  conveyed  said  land,  on  the  9th  day  of  July,  1862,  to 
F.  A.  Frost  by  a  like  deed  of  warranty,  who  paid  the  market 
value  of  said  property.  Frost,  the  claimant,  at  the  time  of 
said  purchase,  spoke  of  judgments  against  this  property,  and 
asked  an  indemnity  against  them ;  whereupon,  said  Heard  ex- 
ecuted and  delivered  to  said  claimant  a  bond  of  indemnity, 
with  sufficient  security,  which  was  accepted  by  said  Frost  and 
recorded  with  his  deed,  of  the  same  date,  in  the  clerk's  office 
of  said  county.  At  the  May  term  of  the  Superior  Court  of 
said  county,  in  the  year  1862,  said  Abner  Glanton  obtained  a 
judgment  against  said  Henry  T.  Heard  for  the  sum  of  f  345  00, 
principal,  and  $19  32,  interest,  up  to  May  22d,  1862,  and  the 
sum  of  $13  25,  costs,  upon  which  execution  issued  on  the  6th 
day  of  June,  1862,  returnable  to  the  following  term  of  said 
Court,  on  which  fi.  fa,  the  following  levy  appears : 

"  I  have  this  day  levied  the  within  fi.  fa.  upon  the  follow- 
ing property  of  the  defendant,  to-wit :  The  house  and  lot  in 
the  city  of  LaGrange,  whereon  Isaac  H.  Lane  now  resides, 
containing,  in  all,  sixty  acres,  more  or  less,  this  September  2d, 
1866.  I.  O.  Towns,  Sheriff.'* 

The  affidavit  showing  the  payment  of  taxes  had  been  filed 
by  the  executors  of  the  plaintiff  in  fi,  fa.^  in  terms  of  the  law, 
and  that  no  objection  was  made  to  the  levy  of  the  fi.  /a.,  in 
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any  manner.  The  advertisement  of  the  property  was  made 
in  terms  of  the  law  for  sale,  on  the  first  Tuesday  in  October, 
1866^  when  claimant  filed  his  claim. 

The  Court  held  that  the  property  levied  on  was  not  liable 
to  the  execution,  because  more  than  four  years  had  elapsed 
from  the  issue  of  said  execution  to  the  date  of  the  levy. 
Whereupon,  plaintifis  in  Ji.  fa,  excepted. 

J.  S.  Walker,  by  A.  H.  Cox,  for  plaintifis  in  error. 

Ist.  The  following  authorities  show  section  3525  of  the 
Code  to  be  a  statute  of  limitations :  Section  3525,  Irwin's  R. 
Code ;  section  3,  Acts  General  Assembly  1865-6,  p.  242 ;  Bou- 
vier's  Law  Die,  Title  "  Limitations ;"  opinion  of  Warner,  J., 
39  Ga.,  357. 

2d.  The  3d  section  Act  1865-6,  constitutional:  7Ga.,166; 
opinion  of  Brown,  C.  J.,  39  Ga.,  350 ;  opinion  of  Warner,  J., 
in  same  case ;  Garnett  vs.  Cordell,  43  Ga.,  367 ;  Ibid,y  538 ; 
Chapman  va.  Akin,  39  Ga.,  350 ;  Sanders  et  al.  vs.  McAfee  d 
al,  42  Ga. 

B.  H.  Hill  ,&  SoKS,  for  defendants. 

Trippe,  Judge. 

From  the  statement  of  facts  agreed  on  by  the  parties,  as  it 
appears  in  the  record,  the  claimant  purchased  the  land  fit)m 
Heard  after  the  judgment  had  been  obtained  against  him, 
(Heard)  and  had  not  been  in  possession  four  years  at  the  time 
the  levy  was  made.  Without  referring  to  the  point  decided 
at  this  term  in  the  case  of  Akin  vs.  Freeman,  we  simply  say 
that,  from  the  above  facts,  whether  the  statute  on  the  question 
involved  was  or  was  not  suspended,  the  purchaser  did  not  have 
the  possession  of  the  property  a  su£Scient  time  to  have  dis- 
charged it  from  the  lien  of  the  judgment. 

Judgment  reversed. 
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Charles  T.  Pakbar,  plaintiflF  in  error,  r«.  C.  S.  &  S.  Burt, 

defendant  in  error. 

The  weight  of  the  evidence  being  in  sapport  of  the  verdict,  and  no  error 
of  law  having  been  committed,  it  was  error  in  the  Court  to  order  a 
new  trial.     (R.) 

New  trial.  Before  Judge  McCutchen.  Whitfield  Supe- 
rior Court.    July  Adjourned  Term,  1872. 

Charles  T.  Farrar  foreclosed  a  laborer's  lien  against  Charlea 
E.  Marshall,  for  the  sum  of  $75  00.  The  execution  issuing 
therefrom  was  levied  upon  a  shingle  mill  and  fixtures,  as  the 
property  of  the  defendant.  A  claim  was  introduced  by  0. 
S.  &  S.  Burt.  The  case  was  carried  by  appeal  from  the  Jus- 
tice's Court  of  the  six  hundred  and  twenty-seventh  district 
to  the  Superior  Court. 

The  facts  of  the  case  were  as  follows:  The  defendant  in 
execution  was  indebted  to  the  plaintiff  in  the  amount  of  the 
execution  for  labor  performed  as  a  sawyer.  He  was  also 
indebted  to  Ihe  claimants  in  the  sum  of  $100  00  prior  to  the 
levy  of  the  execution.  On  February  12th,  1872,  he  wrote  to 
their  attorney,  offering  to  deliver  them  the  property  levied  on 
in  full  of  the  debt,  or  to  retain  the  property,  allowing  the  title 
to  remain  in  them,  as  security  for  their  debt.  On  February 
25th,  1872,  the  attorney  went  to  the  mill  to  take  possession 
of  the  property,  but  simultaneously  with  his  arrival  Marshall 
left.  He  did  not  remove  the  machine  and  the  fixtures.  On 
March  1st,  1872,  he  received  a  letter  from  Marshall,  in  which 
he  stated  there  was  no  claim  on  the  property,  and  there  could 
be  none,  as  his  last  letter  transferred  the  title  to  claimants. 
Also,  that  claimants  might  do  what  they  pleased  with  the 
property  as  he  had  no  claim  on  it.  Also,  that  he  would 
sign  any  instruments  that  were  necessary,  and  that  they  ought 
to  date  from  February  12th,  1872.  Sometime  between  the  7th 
And  10th  of  March,  1872,  claimants'  agent  went  to  the  mill  to 
ship  the  property,  but  did  not  succeed  in  getting  wagons  to 
haul  it  to  the  depot.    About  the  20th  of  the  same  month 
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he  went  to  the  mill  for  the  same  purpose^  but  found  the 
macbineiy  levied  on  under  the  execution  of  the  plaintiff. 

The  juiy  found  the  property  subject.    The  claimants  moved 
for  a  new  trial  upon  the  following  grounds: 

1st  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

'  2d.  Because  the  Court  erred  in  overruling  the  motion,  of 
claimants  to  dismiss  the  appeal,  because  the  affidavit  of  plidn- 
tiff  in  forma  pauperis^  to  secure  the  appeal,  was  made  befine 
the  Ordinary  of  the  county,  who  was  acting  as  his  counsel. 

A  new  trial  was  ordered,  and  the  plaintiff  excepted. 

» 

W.  H.  Brooker;  D.  A.  Walker,  for  plaintiff  m  error. 
T.  R.  Jones;  Johnson  &  McCamy,  for  defendants. 
Warner,  Chief  Justice. 

The  plaintiff  foreclosed  a  laborer's  lien  against  the  defend- 
ant, which  was  levied  on  a  shingle  machine  as  the  property  of 
the  defendant,  which  was  claimed  by  C.  S.  &  S.  Burt  as  their 
property.  On  the  trial  of  the  claim  case  the  jury  found  the 
property  subject.  A  motion  was  made  for  a  new  trial  on  the 
several  groiunds  stated  therein,  which  was  granted  by  the 
Court,  and  the  plaintiff  excepted.  There  is  no  evidence  in 
the  record  that  Brooke,  the  Ordinary,  before  whom  the  pauper 
affidavit  was  made  to  obtain  the  appeal,  was  acting  as  counsel 
for  the  plaintiff  cU  the  time  it  was  m>ade.  In  our  judgment, 
there  was  sufficient  evidence  before  the  jury  to  authorize  them 
to  find  the  property  subject,  under  the  charge  of  the  Court 
The  weight  of  the  evidence,  we  think,  is  in  favor  of  the  ver- 
dict, that  the  title  to  the  machine  was  in  the  defendant,  and 
had  never  passed  out  of  him  to  the  claimants  when  the  levy 
was  made  thereon. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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The  Brunswick  and  Albany  Railroad  Company,  plain- 
tiff in  error,  va.  The  State  op  Georgia,  defendant  in 
error. 

Lyon,  McLendon  &  Company,  plaintiffs  in  error,  vs. 
Henry  Clews  &  Company,  defendants  in  error. 

1.  WheD  the  Governor  of  this  State,  with  other  creditors  of  the  Brans- 
wick  and  Albany  Railroad  Company  filed  a  creditor's  bill  against  the 
company,  alleging  that  the  company  was  insolvent,  and  praying  the 
appointment  of  a  receiver,  the  bill  charging  that  the  State  of  Georgia 
was  interested  in  the  assets,  in  so  far  that  it  was  stated  that  certain 
bonds  of  the  company  were  in  circalation,  purporting  to  have  upon 
them  the  Staters  indorsement,  and  praying  on  the  part  of  the  State, 
that  the  receiver  might  be  appointed  and  the  property  preserved  until  * 
the  liability  of  the  State  should  be  ascertained : 

Held,  That  the  Legislature  having,  by  law,  declared  that  the  indorsement 
of  the  bonds  was  illegal  and  void,  it  was  not  error  in  the  Chancellor, 
on  motion  of  the  Governor,  to  dismiss  the  State,  as  a  party  plaintiff 
to  the  bill,  even  if  the  receiver  had  been  appointed  and  had  possession 
of  the  effects  of  the  company  under  the  order  of  the  Court. 

2.  Where,  daring  the  progress  of  a  cause  in  equity,  there  was  a  reference 
of  accounts  to  a  master,  who  reported,  and  his  report  was  excepted  to, 
on  matters  of  fact  and  of  law,  and  before  any  final  action  on  the  ex- 
ceptions, the  Judge  permitted  one  of  the  parties  to  withdraw  his  ac- 
count and  substitute  another : 

Held,  That  this  was  a  mere  interlocutory  order,  and  not  such  a  judgment 
as  can  be  brought  to  this  Court  before  a  final  judgment  in  the  cause. 

State.  Party.  Receiver,  Practice  in  the  Supreme  Court. 
Practice  in  the  Superior  Court.  Bill  of  exceptions.  Before 
Judge  Sessions.  Glynn  Superior  Court.  May  Adjourned 
Term,  1872. 

Ruins  B.  Bullock,  as  Governor  of  the  State  of  Georgia,  for 
said  State,  Lyon,  McLeodon  &  Company,  and  others,  cred- 
itors of,  and  the  city  of  Brunswick  and  others,  stockholders  in 
the  Brunswick  and  Albany  Railroad  Company,  suing  in  behalf 
of  themselves  and  others  standing  in  similar  respective  rela- 
tions to  the  defendant,  filed  their  bill  against  the  Brunswick 
and  Albany  Railroad  Company,  praying  an  injunction  and 
the  appointment  of  a  receiver. 
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The  case  made  by  the  bill^  so  far  as  it  oonoerns  the  State  of 
Georgia,  was  as  follows : 

The  said*  State,  in  order  to  secure  the  construction  of  the 
road  by  the  defendant,  by  its  constitutional  authorities,  passed 
two  Acts,  by  the  first  of  which,  under  certain  conditions,  it 
obligated  itself  to  indorse  the  bonds  of  said  company  for  the 
sum  of  $15,000  00  per  mile,  and  by  the  second  of  which  said 
indorsement  was  extended  to  an  additional  $8,000  00  per  mile. 
The  road  has  been  completed  a  distance  of  one  hundred  and 
seventy  miles,  and  the  bonds  of  said  defendant  have  been  in- 
dorsed by  the  State  to  the  amount  of  $4,910,000  00.  These 
bonds  have  been  n^otiated  or  hypothecated  to  various  persons, 
some  of  whom  are  unknown  to  complainants,  and  whilst  thej 
do  not  admit  the  legality  of  their  issue  or  negotiation,  yet 
they  are  informed  and  believe  that  the  present  holders  thereof 
will  seek  to  render  the  State  responsible  on  said  indorsement 
For  the  security  of  the  State  from  liability,  the  defendant  ex- 
ecuted a  deed  of  trust,  conveying  all  its  property,  real  and 
personal,  to  said  State,  and  the  Governor  has  seized  said  prop- 
erty in  order  to  compel  the  defendant  to  pay  its  indebtedness, 
and  has  appointed  John  Screven  receiver.  But  the  counsel  of 
numerous  creditors  of  said  road,  holding  executions  against  it, 
have  advised  their  clients  that  such  seizure  is  invalid,  and  will 
not  be  regarded  when  the  day  of  sale,  under  such  executions, 
arrives. 

The  bill  was  sanctioned^  and  John  Screven  was  appointed 
receiver  by  the  Chancellor,  and  took  possession  of  all  of  the 
property  of  said  defendant.  Pending  the  litigation,  an  Act 
of  the  General  Assembly  was  passed  declaring  that  the  afore- 
said  indorsement  was  not  binding  upon  the  State. 

At  the  May  term,  1872,  of  Glynn  Superior  Court,  the 
counsel  for  the  State  moved  to  strike  the  Governor's  name 
from  said  bill,  thus  withdrawing  the  State  from  the  litigation. 
This  motion  was  resisted  by  the  defendant  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  Governor  forcibly  seized  the  Brunswick 
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and  Albany  Railroad  with  its  equipments^  and  placed  them  in 
the  hands  of  a  receiver. 

2d.  Because  at  the  instance  of  the  Governor  this  bill  was 
filed,  and  upon  the  issues  therein  contained  the  defendant  has 
joined  in  the  pleadings,  appeared  before  the  master  in  chan- 
cery, and  the  appointment  of  a  receiver  by  this  Court  was 
predicated  upon  the  seizure  and  appointment  by  the  Governor. 

3d.  Because  the  action  of  the  Legislature  of  1872  does  not 
change,  in  law,  the  8tatV;S  of  the  case  made,  for  their  act  was 
an  exercise  of  the  judicial  power,  and  the  question  was  before 
a  Court,  to  the  jurisdiction  of  which  it  had  been  voluntarily 
submitted. 

4th.  Because  the  only  right  the  Governor  could  exercise 
would  be  to  dismiss  the  bill  and  restore  the  property  forcibly 
and  illegally  taken  from  the  defendant  back  to  those  who  are 
its  owners  and  custodians,  and  who  have  done  no  act  to  for- 
feit their  right  to  it  without  a  judicial  hearing. 

The  objections  were  overruled  and  the  motion  sustained. 
Whereupon,  the  defendant  excepted. 

In  the  further  progress  of  the  case,  Henry  Clews  &  Com- 
pany, a  creditor  of  the.  defendant,  who  had  been  made  a  party 
complainant,  moved  to  withdraw  a  claim  of  $2,844,000  00, 
which  had  been  before  the  auditor  appointed  by  the  Chan- 
cellor, and  to  substitute  therefor  a  claim  for  $562,000  00,  and 
to  go  before  the  auditor  with  proof  of  the  same.  This  mo- 
tion was  resisted  by  Lyon,  McLendon  &  Company,  upon  the 
ground  that  it  was  contrary  to  the  law  and  the  practice  of 
the  Court  to  allow  a  claim  to  be  withdrawn  after  it  had  been 
passed  upon  by  the  auditor. 

The  objections  were  overruled  and  the  motion  allowed. 
Whereupon,  Lyon,  McLendon  &  Company  excepted. 

Srror  was  assigned  by  the  Brunswick  &  Albany  Railroad 
Company  upon  |^e  first  exception,  and  by  Lyon,  McLendon 
&  Company  upon  the  second. 

O.  A.  LocHRANE,  for  the  Brunswick  &  Albany  Railroad 
Company,  and  for  Henry  Clews  &  Company.  , 
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Lanier  &  Anderson  ;  Hines  &  Hobbs,  for  the  State, 
and  for  Lyon^  McLendon  &  Company. 

McCay,  Judge. 

1.  We  do  not  care  to  discuss  the  question  so  elaboratelj 
argued  by  the  plaintiff  in  error  as  to  the  liability  of  the  State 
on  the  indorsement  of  the  bonds^  nor  as  to  the  duty  of  the 
Treasurer  or  Governor  to  permit  the  bondholders  to  use  the 
name  of  one  or  the  other  of  these  officers  to  enforce  the  trusts 
in  the  mortgage  or  trust  deed.  The  Governor  only  appears 
in  this  bill  for  a  special  purpose.  He  asks  the  interpositioa 
of  the  Court  to  preserve  the  property  until  it  can  be  a^oe^ 
tained  whether  the  State  is  liable  on  the  indorsement  For 
this  reason,  he  joins  with  the  other  plaintiffi  in  the  prayer  of 
the  bill.  There  was  no  answer,  no  cross-bill,  no  plea.  There 
has  occurred  nothing,  as  appears  by  the  pleadings,  to  show  any 
right  to  a  decree  against  the  State,  or  any  claim  of  such  a  de- 
cree. Can  it  be  contended  that  any  other  of  these  plaintiffi 
would  not,  in  the  present  state  of  this  cause,  have  the  right  to 
dismiss  himself  from  this  bill  ?  The  statute,  in  terms,  declares 
that  any  complainant,  either  in  term  time  or  vacation,  may 
dismiss  his  bill,  so  that  he  does  not  thereby  prejudice  any  right 
of  the  defendant.  What  right  of  the  defendant  is  prejudiced? 
He  sets  up  no  right,  not  having  pleaded  or  filed  any  answer. 
The  &ct  that  a  receiver  has  been  appointed  and  the  property 
taken  out  of  defendant's  hands  may  be  a  wrong,  but  any  right 
of  defendant  arising  from  that  wrong  is  not  in  the  least  af- 
fected by  permitting  the  State  to  go  out  of  the  litigation.  The 
interest  of  the  State  in  the  bill  is  gone,  since  the  L^islature 
has  declared  the  State  is  not  interested.  The  Governor  is  only 
the  agent  of  the  State,  and  if  the  State  has  no  interest,  it  is 
not  only  his  right,  but  his  duty,  to  withdraw.  The  State  can- 
not, against  the  will  of  the  Legislature,  be  compelled  to  sub- 
mit its  liabilities  to  its  own  Courts.  We  do  not  express  any 
opinion  on  any  of  the  rights '  of  any  of  these  parties.  We 
simply  say  that,  as  the  litigation  stood  at  the  time  of  this 
order,  it  was  not  error  to  grant  it. 

Judgment  affirmed. 
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2.  On  the  other  branch  of  this  bill  of  exceptions,  whilst 
we  do  not  affinn  the  judgment^  nor  the  contrary,  we  think  it 
a  mere  interlocutory  order,  and  we  will  not  entertain  a  writ  of 
error  founded  on  it.  Whilst  the  cause  is  still  pending,  clearly 
the  judgment  is  not  a  final  one,  nor  would  it  have  been  final 
if  the  permission  granted  had  been  denied.  The  exceptions 
to  the  report  were  undisposed  of,  and  the  whole  matter  is  still 
pending  in  the  Court  below.  The  master's  report,  as  it  stood, 
even  if  unexcepted  to,  was  not  final,  since  it  is,  of  itself,  very 
uncertain  and  indefinite.  It  would  be  an  endless  task  if  this 
Court  were  to  hear  bills  of  exceptions  in  cases  like  this.  In 
a  cause  like  the  present,  there  mieht  be  fifty  of  them  before 


William  G.  Woolfolk,  administrator  and  executor,  plain- 
tiff in  error,  v«.  Joseph  Kyle,  defendant  in  error. 

1.  A  judgment  against  an  executor  or  administrator,  where  there  is  no 
plea,  that  the  sam  recovered  ''be  levied  of  the  goods  and  chattels, 
lands  and  tenements  of  the  testator  or  intestate,''  is  sufficient,  under 
section  3615,  Revised  Code,  without  adding  the  words  ''in  the  hands 
of,  etc.,  to  be  administered/'  These  last  words  are  not  required  by 
said  section. 

2.  When  the  maker  and  indorser  of  a  promissory  note  are  dead,  and  the 
administrator  of  the  maker  is  also  executor  of  the  indorser,  and  suit 
is  brought  on  the  note  against  him  in  both  capacities,  though  the  judg- 
ment does  not  specify  the  relation  of  maker  and  indorser,  it  is  good 
against  him,  at  least,  so  far  as  he  is  the  representative  of  the  maker, 
and  if  levy  be  made  accordingly,  he  cannot  arrest  it  on  that  ground  by 
affidavit  of  illegality. 

Illegality.  Judgment.  Indorser.  Before  Judge  Johnson. 
Muscogee  Superior  Court.    May  Term,  1872. 

Kyle  brought  complaint  against  William  G.  Woolfolk  as 
administrator  upon  the  estate  of  Joseph  W.  Woolfolk,  de- 
ceased, and  as  executor  of  John  Woolfolk,  deceased,  upon  a 
promissory  note  made  by  Joseph  W.  Woolfolk  on  January  Ist, 
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1861,  for  $2,047  92,  payable  twelve  months  after  date  to  J. 
Kyle  &  Company,  or  bearer,  and  indorsed  by  John  Woolfolk. 
The  jury  returned  a  verdict  for  the  plaintiff  for  the  full  amount 
of  the  note,  with  interest  and  costs.  Judgment  was  entered 
as  follows : 

"  Whereupon,  it  is  considered  by  the  Court  that  the  plain- 
tiff do  recover  of  the  defendant,  W.  G.  Woolfolk,  the  sum  of 
$2,047  92,  principal  debt,  and  the  further  sum  of  $776  47, 
interest,  and  the  further  sum  of  $14  70,  costs  of  suit  in  this 
behalf  laid  out  and  expended,  the  whole  to  be  levied  of  tbe 
goods  and  chattels,  lands  and  tenements  of  Joseph  W.  Wool- 
folk,  deceased,  and  John  Woolfolk,  deceased/' 

Execution  was  issued  in  accordance  with  the  judgment,  and 
levied  upon  certain  lands  as  the  property  of  Joseph  W.  Wool- 
folk,  deceased.  To  which  proceeding  William  6.  Woolfolk, 
as  administrator  and  executor,  interposed  an  affidavit  of  ille- 
gality, upon  the  ground  that  no  valid  judgment  had  been  ren- 
dered in  the  case,  and  that  the  execution  issued  upon  said  pre- 
tended judgment  was  null  and  void. 

When  the  issue  thus  formed  was  called  for  trial,  counsel 
for  defendant  moved  that  the  judgment  be  quashed,  od  the 
grounds  istated  in  the  affidavit  of  illegality.  The  motion  was 
overruled  and  the  execution  ordered  to  proceed.  Whereupon 
defendant  excepted. 

Blandford  &  Crawford,  for  plaintiff  in  error. 

« 

Peabody  &  Braxnon,  for  defendant. 
Trippe,  Judge. 

1.  Whilst  it  would  have  been  more  in  accordance  with  the 
usual  form  to  have  added  to  the  judgment  the  words,  "in  the 
hands  of,  etc.,  to  be  administered,'*  yet  those  words  are  not 
required  by  section  3615  of  the  Code.  It  says,  that  in  such 
a  case  as  this  "the  judgment  must  be  cie  bonia  testatoriaJ^ 
The  law  presumes  the  assets  to  be  in  the  hands  of  the  repre- 
sentative, when  no  plea  is  filed  and  judgment  is  rendered 
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against  him.  It  is  only  in  cases  where  a  plea  of  plene  admin- 
uiravU  is  filed  and  sustained,  that  it  is  necessary  to  specify  in 
the  verdict  and  judgment  that  the  debt  shall  be  levied  of  the 
goods  and  chattels,  etc.,  quando  acciderint.  In  the  first  case, 
by  the  verdict  and  judgment,  the  assets  are  in  the  hands  of 
the  administrator  by  presumption  of  law;  in  the  latter,  the 
verdict  and  judgment  show  that  there  are  no  assets  in  his 
bands. 

2.  Section  3514  of  the  Code,  requiring  the  relation  of  the 
parties  under  the  contract  sued  on,  where  there  are  sureties  oi* 
indorsers,  to  be  designated  in  the  judgment,  was  intended  for 
the  benefit  of  the  surety  or  indorser.  If  such  surety  or 
indorser  discharge  the  judgment,  he  could  have  the  control  of 
it  for  his  reimbursement  out  of  the  maker  or  principal,  with- 
out delay  in  procuring  an  order  of  Court.  A  compliance  or 
non-compliance  with  this,  cannot  benefit  or  injure  the  princi- 
pal. In  this  case,  the  levy  is  made  on  the  property  of  the 
principal.  It  can  make  no  difierence  with  him  whether  the 
indorser  is  designated  as  such  or  not.  Had  this  been  a  case 
of  a  levy  on  the  property  of  the  indorser,  and  the  point  been 
made  by  him,  it  would  have  presented  a  different  question. 

Judgment  affirmed. 


The  Barnesville  Manufacturinq  Company,  plaintiff 
in  error,  vs.  John  G.  Caldwell,  defendant  in  error. 

Where  excepiiona  to  an  award  did  not  contain  all  the  evidence  submit- 
ted to  the  congideration  of  the  arbitrators,  a  demurrer  thereto  was 
properly  sastained.     (R.) 

Award.  Exceptions.  Before  Judge  Gibson.  McDuffie 
Superior  Court.     October  Term,  1872. 

The  seventh  ground  of  exception  to  the  award  was  submit- 
ted to  a  jury,  and  a  verdict  returned  against  the  objection. 
The  remaining  facts  are  fully  reported  in  the  decision. 
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Casey  &  Hughes  ;  W.  M.  &  M.  P.  Eeebe^  by  Trank 
H.  Miller,  for  plaintiff  in  error. 

C.  8.  DuBose;  H.  C.  Rbney,  by  brief,  for  defendant. 

Warneb,  Chief  Justice. 

A  motion  was  made  in  the  Court  below  to  make  an  aWBid 
of  arbitrators  the  judgment  of  the  Court,  to  which  sundiy 
exceptions  were  filed.    The  exceptions  were  demurred  to  as 
being  insufficient  in  law  to  set  aside  the  award.     THe  Court 
sustained  the  demurrer  as  to  all  the  grounds  except  one,  and 
that  one  being  submitted  to  the  jury,  they  returned  a  verdict 
sustaining  the  tiward.     Exceptions  were  filed  to  the  judgment 
of  the  Court  sustaining  the  demunaer  to  the  grounds  taken  to 
set  aside  the  award.     It  appears  from  the  record  that  certain 
matters  of  difference  existed  between  Caldwell  and  the  other 
members  of  the  Barnesville  Manufacturing  Company ;  that 
the  parties  agreed,  in  writing,  to  submit  the  matters  in  con- 
troversy between  them  touching  their  matters  of  settlemoit, 
involving  the  correctness  and  incorrectness  of  their  different 
accounts  and  claims,  to  the  arbitrament  of  three  arbitrators, 
who,  after  examining  several  witnesses  and  investigating  the 
various  documentary  testimony  submitted  to  them,  made  their 
award.    On  examining  the  several  grounds  of  exception  taken 
to  the  award,  as  disclosed  by  the  record,  we  find  no  error  in 
the  judgment  of  the  Court  in  sustaining  the  demurrer  thereto, 
according  to  the  previous  rulings  of  this  Court  in  similar 
cases.     The  submission  included  the  settlement  involving  the 
correctness  or  incorrectness  of  the  different  accounts  and  ckUfM 
of  the  parties.    What  was  the  nature  of  their  different  ac- 
counts and  claims  did  not  appear  to  the  Court,  because  the 
evidence  had  before  the  arbitrators  was  not  set  forth,  and  that 
was  a  &tal  defect  in  the  pleading  to  set  aside  the  award,  which 
was  demun^^ble  for  that  cause.    The  office  of  a  demurrer  is 
not  to  deny  the  tnUhj  but  only  the  legal  siiffioieney  of  the 
allegations  demurred  to.    It^  therefore,  admits  all  sudi  SBiciB 
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all^;ed  by  the  adverse  party  as  are  well  pleadedy  and  refers 
the  question  of  law  to  the  Court:  Sharp  &  Brawn  vs.  Loytesa^ 
39  Georgia  Beports,  12.  Excepting  the  seventh  ground  of 
objection  to  the  award,  there  .was  nothing  alleged  against  it 
which,  according  to  the  ruling  of  this  Court  in  Sharp  &  Brown 
t8.  Loylesa,  before  cited,  Anderson  vs.  Taylor,  41  Georgia 
ReporUj  10;  ^Akridge  vs.  Paiillo,  44  Ibid,,  585,  and  other 
cases,  would  have  authorized  the  Court  to  have  set  aside  the 
award  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


The  Atlantic  and  Gi^lf  Railroad  Company,  plaintiff 
in  error,  vs.  Thomas  J.  Fuller,  trustee,  defendant  in  error. 

1.  Since  1st  of  January,  1868,  nnder  section  2960  of  our  Revised  Code,  the 
owner  of  land  may  maintain  an  action  for  a  trespass  thereupon,  even 
though  he  have  not  actual  possession  of  the  same. 

2.  An  action  of  trespass  quare  clausum  f regit i  which  sets  forth  that  the 
defendant  had,  without  authority  of  law  and  without  consent  of  the 
plaintifif,  built  a  railroad  upon  the  plaintiff's  land  and  had  used  and 
occupied  it  for  a  right  of  way  since  1858  (more  than  seven  years)  is  not 
demurrable,  on  the  ground  that  on  its  face  it  shows  the  plaintiff's  right 
to  be  barred  by  the  statute  of  limitations. 

d.  The  owner  of  land  taken  by  a  railroad  company  for  right  of  way  is 
not  debarred  of  his  action  for  trespass,  because  the  charter  authorizes 
the  company,  in  a  particular  way,  to  so  appropriate  the  land,  unless 
the  company  have  pursued  the  mode  pointed  out,  and  thus  acquired 
the  legal  right.  ^ 

Trespass.  Railroads.  Statute  of  limitations.  Charter. 
Before  Judge  Sessions.  Pierce  Superior  Court.  September 
Term,  J872. 

On  August  26tfa  1871,  Fuller,  as  trustee,  commenced  suit 
against  the  Atlantic  and  Gulf  Railroad  Company,  upon  the 
fallowing  declaration :  "The  petition  of  T.  J.  Fuller,  as  trustee, 
showeth,  that  he  has  sustained  great  injury  and  damage  from 
the  Atlantic  and  Gulf  Railroad  Company,  for  that  the  said 


424         SUPREME  COURT  OF  GEORGIA. 

The  Atlantic  and  Ghilf  Railroad  Company  v».  Fuller. 

defendant  in  the  year  1858^  without  the  consent  of  petitiooer 
or  authority  of  law,  entered  upon,  built  their  road  and  ran 
their  engines  and  cars  through  and  across  lot  of  land  namber 
two  hundred  and  eighty-five,  in  the  fourth  district  of  said 
county,  the  property  of  petitioner,  and  has  continued  to  appro- 
priate and  use  said  lot  of  land  for  the  purposes  aforesaid,  from 
the  aforesaid  year  to  the  present  time,  to  the  damage  of  your 
petitioner  $1,000  00.     Wherefore,''  etc. 

Counsel  for  the  defendant  moved  to  dismiss  the  action  upon 
the  following  grounds : 

1st.  Because  the  declaration  showed  upon  its  face  that  plain- 
tiff's claim  was  barred  by  the  statute  of  limitations. 

2d.  Because  the  charter  provides  the  mode  of  suit  in  cases 
arising  from  the  location  of  the  right  of  way  by  the  defendant, 
and,  therefore,  trespass  was  not  the  proper  remedy. 

The  motion  was  overruled  and  the  defendant  excepted. 

The  case  was  submitted  to  a  jury,  who  returned  a  vadict 
in  fevor  of  the  plaintiff. 

The  defendant  assigns  error  upon  the  above  ground  of  ex- 
ception. 

J.  C.  Nichols,  by  Z.  D.  Harbison,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

McCay,  Judge. 

1.  Under  our  Code,  section  2965,  an  owner  of  land  may 
sue  a  trespasser,  even  if  the  owner  has  never  had  possession. 
This  is  a  change  of  the  common  law,  but  it  is  a  positive  l^s- 
lative  provision,  and  is  required  by  the  circumstances  of  the 
country. 

2.  By  the  demurrer,  the  charges  of  the  declaration  are  ad- 
mitted. In  this  case,  it  admits  that  the  defendant,  without 
authority,  and  against  plaintiff's  consent,  took,  etc.  The 
seven  years  bar  is  based  upon  presumption  of  a  grant;  this) 
in  terms,  admits  there  was  no  right,  or  claim  of  right.  Title 
by  prescription  must  be  based  on,  at  least,  a  claim  of  right  We 
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think,  therefore,  the  plaintiff's  declaration  was  not  demarra- 
ble.  The  statute  of  limitations,  as  against  a  trespass,  should 
have  been  pleaded.  The  recoveiy  could  go  no  further  back 
than  the  time  fixed  by  law  for  an  action  of  trespass. 

3,  There  is  nothing  in  the  charter  denying  to  land-owners 
this  right  of  action  for  trespass  which  he  has  at  common  law. 
If  the  railroad  company  desired  to  use  its  privileges  under 
the  charter,  it  was  its  right  and  duty  to  do  so.  But  that  mode 
of  proceeding  is  not  obligatory  on  the  owner.  The  company 
may  force  him  to  that  course  by  moving  itself;  but  until  that 
be  done,  the  company  is  a  trespasser,  if  the  land  owner  so 
pleases  to  elect 

Judgment  affirmed. 


William  A.  Smith,  plaintiff  in  error,  vs.  Moses  Summer- 

LIN,  defendant  in  error. 

1.  Whenever  the  bill  of  exceptions  contains  a  mere  recital  of  the  grounds 
taken  in  a  motion  for  a  new  trial,  and  the  judgment  of  the  Court  below 
is  a  general  jodgment  overruling  the  motion,  and  nothing  appears  in 
the  motion,  judgment  or  bill  of  exceptions  verifying  the  grounds  as 
true,  no  assignment  of  error  can  be  founded  on  such  grounds  so  as  to 
entitle  them  to  be  heard  in  this  Court ;  and  the  more  especially  is  this 
80,  where  the  pleadings  in  the  case  do  pot  authorize  the  issues  raised 
in  snch  gronnds. 

2.  In  42  Georgia  Reports^  226,  the  Court  held  that  when  a  contract  was 
made  by  a  freedman  and  a  landlord  to  make  a  crop  for  one  year,  by 
which  the  landlord  was  to  furnish  the  land  and  stock,  and  the  freedman 
to  work  the  same,  and  to  receive  one-half  of  the  crop  made  thereon, 
such  a  contract  did  not  make  them  partners : 

Hdd^  That  this  case  comes  within  said  decision. 

8.  There  being  sufficient  evidence  to  authorize  the  verdict  in  this  case, 

and  the  Court  below  refusing  a  new  trial,  this  Court  will  not  interfere* 

on  that  ground. 

New  trial.    Practice  in  the  Supreme  Court.    Partnership. 
Before  Judge  Buchanan.    Coweta  Superior  Court    Sep- 
tember Term,  1872. 
Vol.  XLvni.  28. 
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Moses  Sammerlin  oommenoed  proceedings  on  a  laborer^s 
lien  against  William  A.  Smith  for  the  sum  of  $500  00.  The 
defendant  filed  an  affidavit  of  iUegality,  upon  the  followiDg 
grounds,  to-wit :  "  That  plaintiff  in  fi,  fa.  failed  to  perfonn 
his  contract  upon  which  said  fi.  fa,  was  founded ;  that  this 
deponent,  upon  a  &ir  settlement  with  plaintiff,  does  not  owe 
him  anything.''  # 

The  following  evidence  was  introduced  upon  the  trial: 

The  plaintiff  testified  as  follows :  Worked  for  defendant  on 
his  farm  during  the  year  1870;  cultivated  seventy-five  or 
eighty  acres  of  land — ^partly  in  corn  and  partly  in  cotton ;  in 
the  cultivation  of  the  land,  there  were  engaged  plaintiff  and 
five  or  six  hands  employed  by  him ;  the  land  produced  eight 
bales  of  cotton,  weighing  from  four  hundred  and  fifty  to  five 
hundred  pounds,  one  hundred  and  forty  barrels  of  corn,  and 
twenty-three  hundred  bundles  of  fodder,  weighing  from  one 
and  a  quarter  to  one  and  a  half  pounds  each ;  one  half  of  said 
produce  belonged  to  plaintiff  and  the  other  half  to  defendant; 
the  defendant  has  kept  all  the  produce  except  the  shucke; 
plaintiff  demanded  his  proportion,  but  defendant  refused  to 
deliver;  plaintiff  owed  the  defendant,  as  near  as  he  knew, 
$60  00,  for  provisions  furnished  during  the  year  1870;  plain- 
tiff cultivated  the  land  in  a  fiirmer-like  manner,  except  for 
about  three  weeks,  when  it  fell  back  a  little ;  this  was  caused 
by  the  death  of  plaintiff's  wife ;  ploughed  the  corn  and  cotton 
three  times ;  a  portion  of  the  com  made  was  destroyed  by  the 
stock  of  defendant ;  defendant  turned  eleven  head  of  horses 
and  mules  into  the  field  worked  by  the  plaintiff;  said  stock 
and  a  number  of  cows  and  other  cattle  ran  upon  said  field 
constantly  for  two  months. 

Toby  Summerlin,  the  son  of  the  plaintiff,  corroborated  his 
Other's  testimony. 

M.  Saloshin  testified,  that  cotton  was  worth,  in  December, 
1870,  from  twelve  and  a  half  to  fourteen  cents;  corn  was 
worth  from  $1  00  to  $1  10  per  bushel. 

Foster  Arnold  corroborated  the  preceding  witness^  and  Usr 
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tified  further^  that  fodder  was  worth  from  $1  25  to  $1  50  per 
hundred. 

The  plaintiff  introduced  the  written  contract  between  him 
and  defendant,  as  follows  : 

'*CX)WETA  COUNTY— State  OP  Georgia. 

"Know  all  men  by  these  presents,  that  I,  William  A, 
Smith,  have  contracted  with  Moses  Summerlin  this  day.  I, 
William  A.  Smith,  do  hereby  agree  to  furnish  (stock)  three 
mules  and  feed  for  the  mules,  and  (75)  seventy*five  acres  of 
land,  to  be  laid  off  by  the  said  W.  A.  Smith,  a  certain  portion 
to  be  planted  in  corn  and  a  portion  in  cotton,  as  directed  by 
tliesaid  W.  A.  Smith,  being  left  to  his  discretion;  he  also 
agrees  to  furnish  a  team  and  wagon  forgathering  and  hauling 
on  the  farm  and  tools  necessary  to  prepare  and  cultivate  the 
land.  Moses  Summerlin  (colored)  agrees  to  furnish  the  hands 
and  do  all  the  labor  necessary  to  making  safe  and  cultivating 
well  the  said  number  of  acres  of  land,  and  to  be  gathered  in 
time,  corn  to  be  gathered  and  hauled  up  to  Mr.  Smith's  and 
shucked  and  measured ;  Summerlin  (freedman)  to  have  one- 
half  and  Smith  the  other,  and  shucks  the  same  way.  The 
cotton  to  be  hauled  to  my  gin  and  ginned  at  the  customary 
rates  of  ginning,  then  hauled  to  town,  and  a  division  of  the 
cotton  or  money,  as  we  may  think  proper,  the  hauling  to  be 
equally  paid  by  both.  The  bacon  to  be  furnished  to  Mose  at 
(26)  twenty-six  cents  per  pound.  Directions  in  cultivating  to 
be  given  by  W.  A.  Smith.  This  agreement  agreed  and  entered 
into  this  January  22d,  1870. 

(Signed)  "W.  A.  SMITH, 

■     «  MOSE  i^  SUMMERLIN. 

mark. 

Test ;        "  J.  N.  Vineyard, 
"G.  W.  Pbnn." 

"P.  S.  All  tools  to  be  returned  or  paid  for  by  the  twenty- 
iSfth  day  of  December^  1870,  this  agreed  upon. 
(Signed)  "W.A.Smith, 

his 

[Stamp]  "MosE  M  Summerlin." 

mark. 
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The  following  evidence  was  introduced  for  the  defendant: 
Arthur  Latimore,  sworn :  Saw  the  land  cultivated  by  plain* 
tiff  in  Januaiy,  1871;  did  not  see  it  in  1870;  a  portion  is 
bottom  and  the  balance  upland.  The  crop  was  not  caltivated 
well.  Saw  a  portion  of  the  cotton  raised;  it  was  dirtj  and 
wet;  had  to  be  moved  in  the  gin  house  and  scattered  to  dry 
before  it  could  be  ginned ;  while  in  a  heap  it  was  so  hot  that 
witness  could  hardly  hold  his  hand  in  it;  judges  that  the 
land  was  not  well  cultivated  from  the  size  of  the  stalks,  from 
the  fact  that  bamboo  briers  had  grown  up  in  some  parte  of  the 
cotton  field,  and  from  the  quantity  of  grass  in  the  com.  There 
were  about  one  thousand  good  bundles  of  fodder;  the  balance 
was  the  same  as  worthless;  it  had  been  injured  by  the  stock 
tearing  it  out  of  the  stacks  and  by  being  badly  put  up. 

The  defendant  testified  as  follows :  Furnished  the  stock  and 
feed  according  to  contract,  but  plaintiff  did  not  cultivate  the 
land  in  a  farmerlike  manner.  He  plowed  the  corn  twice 
after  it  was  up,  with  an  interval  of  five  weeks.  The  cotton 
was  not  more  than  one-half  cultivated.  Defendant  furnished 
to  plaintiff  provisions  and  other  things  to  the  amount  of 
$127  00.  Defendant  did  the  ginning  and*  paid  for  ties  and 
bagging,  which,  together  with  hauling  the  cotton  to  market, 
was  worth  $45  00.  The  cotton  was  damaged  on  account  of 
not  having  been  picked  in  time.  It  was  beat  out  of  the 
bolls  by  rain  and  became  black  and  dirty.  It  was  thrown  into 
heaps  in  the  field  and  rained  upon.  There  were  only  six 
light  bales  made,  aggregating  two  thousand  seven  hundred 
and  fifty  pounds,  and  the  highest  ofier  made  for  them  in  the 
markets  of  Sharpsburg  and  Newnan  was  eight  cents  per 
pound.  There  were  two  hundred  and  sixty  bushels  of  com 
made.  Twelve  acres  of  the  twenty-four  cultivated  in  com 
was  as  good  bottom  as  there  is  in  the  country^  and  ought  to 
have  made,  under  proper  cultivation,  fifty  bushels  to  the  acre. 
The  stock  did  not  destroy  more  than  about  twelve  or  fifteen 
bushels  of  corn.  The  defendant  was  dami^ed  by  the  manner 
in  which  the  plaintiff  cultivated  the  land  at  least  the  amount 
of  his  (plaintiff's)  interest  in  the  crop.     Never  refused  to  let 
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plaintiff  have  a  wagon  to  haul  up  corn.  Plaintiff  applied  for 
a  wagon  on  one  occasion  to  haul  cotton  when  defendant's 
wagon  was  engaged,  and  he  told  plaintiff  he  could  get  it  the 
next  daj.  The  plaintiff  and  his  son  applied  for  a  wagon 
twice  to  haul  up  corn ;  replied  that  he  would  have  the  com 
hauled  when  it  suited  him.  The  corn  was  gathered  by  the 
middle  of  October  and  the  cotton  by  the  middle  of  December. 
The  plaintiff  commenced  to  pull  corn  before  notifying  de- 
fendant; told  him  to  stop  and  he  obeyed.  Defendant  had 
the  corn  which  was  made  hauled  to  his  crib,  except  the  first 
gathering.  There  were  sixty  bushels  of  this  lot,  of  which 
the  plaintiff  got  his  half.  The  second  gathering  amounted  to 
two  hundred  bushels.  Plaintiff  did  demand  one-half  of  the 
com,  but  never  did  demand  any  portion  of  the  cotton;  he 
left  before  the  same  was  ginned  or  even  hauled  to  th^  gin. 
Never  told  the  plaintiff  to  leave  his  yard,  and  that  if  he  came 
back  he  would  kill  him. 

Plaintiff  recalled:  Asked  defendant  three  times  for  a  wagon 
to  haul  cotton,  and  was  refused.  Asked  .him  several  times 
for  a  wagon  to  haul  corn,  and  was  refused.  Defendant  only 
came  once  to  the  field  where  the  hands  were  picking.  De- 
fendant ordered  plaintiff  out  of  the  yard,  and  told  him  that 
if  he  came  back  he  (defendant)  would  kill  him.  The  reason 
that  defendant  threatened  to  shoot  him  was  because  the  plain- 
tiff applied  to  him  to  divide  the  corn  after  the  same  was  hauled 
up  into  the  lot.  This  was  the  reason  why  plaintiff  failed  to 
help  shuck  and  crib  the  corn. 

Toby  Summerlyn  corroborated  plaintiff  in  his  testimony  as 
to  the  refusal  of  defendant  to  furnish  a  wagon. 

Br.  M.  Hackney,  sworn :  Witness,  as  sheriff,  levied  the  lien 
Ji.fa.  in  this  writ;  defendant  showed  to  him  two  different 
cribB  of  com,  and  said  it  was  the  com  raised  by  the  plaintiff. 
Some  of  the  corn  seemed  to  have  been  bitten;  some  was  as 
fine  as  witness  ever  saw.  Noticed  around  the  cribs  a  pile  or 
two  of  rotten  and  short  corn. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $113  18. 
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Whereupon  the  defendant  moved  for  a  new  trial  upon  several 
grounds,  only  two  of  which  it  is  necessary  to  set  forth: 

1st.  Because  the  Court  erred  in  refusing  to  dismiss  plain- 
tiiF's  ease,  on  the  ground  that  the  defendant  and  plaintiff  were 
partners,  and  because  the  plaintiff  was  not  a  laborer,  and  was 
therefore  not  entitled  to  a  laborer's  lien. 

2d.  Because  the  verdict  was  contrary  to  the  evidence. 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  grounds  therein  taken. 

There  was  nothing  in  the  record  or  bill  of  exceptions  which 
identified  the  grounds  taken  in  the  motion  for  a  new  trial, 
which  were  also  the  grounds  of  exception,  as  being  true. 

W.  F.  Wright  ;  W.  A.  Turner,  for  plaintiff  in  error. 

J.  B.  S.  Davis,  for  defendant. 

Trippe,  Judge. 

1.  It  has  been  frequently  decided  by  this  Court  that  the 
grounds  recited  in  a  motion  for  a  new  trial  must  be  verified 
either  in  the  motion  itself,  or  in  the  bill  of  exceptions,  or  else- 
where in  the  record,  or  certificate  of  the  Judge,  as  being  trtie, 
especially  if  the  decision  of  the  Court  on  the  motion  is  a  gen- 
eral judgment,  simply  overruling  or  refusing  the  same.  The 
reason  of  this  rule  is  made  more  obvious  where  the  issues  that 
are  presented  in  such  grounds  are  not  authorized  by  the  plead- 
ings. 

2.  We  think  that  the  decision  in  Hottoway  V8,  BrirMeyy  42 
Georgia^  226,  governs  this  case. 

3.  Nor  was  the  verdict  so  unsupported  by  evidence  as  to 
call  for  the  interference  of  this  Court  in  controlling  the  dis- 
cretion of  the  Court  below  in  refusing  a  new  trial  on  that 
ground. 

Judgment  affirmed* 
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Jo8£PH  P.  Carr,  plaintiff  in  error,  vs.  Benedict,  Hall  & 

Company  d  al.,  defendants  in  error. 

Where  an  attorney  at  law,  in  responae  to  a  enrnmons  of  gamisliment 
isaoed  at  the  instance  of  a  judgment  creditor,  answers  that  he  has  a 
certain  sum  of  money  in  his  hands  belonging  to  the  defendant,  which, 
before  he  was  served  with  snch  summons,  he  had  decided  to  appropri- 
ate towards  the  satisfaction  of  other  judgments  than  that  upon  which 
the  process  of  garnishment  issued,  but  had  not  actually  done  so,  be- 
cause he  was  awaiting  the  consent  or  refusal  of  the  defendant  to  such 
action,  it  was  not  error  in  the  Court  to  order  the  fund  paid  to  the  old  eft 
execution,  after  allowing  reasonable  attorney's  fees  and  costs  to  the 
diligent  creditors  bringing  the  fund  into  Court.     (R.) 

Grarnishment.  Attorney.  Fees.  Before  Judge  Gibson. 
Sichmond  Superior  Court.    January  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Joseph  P.  Carr,  for  plaintiff  in  error. 

Frank  H.  Miller,  for  defendants. 

Warner,  Chief  Justice. 

Benedict,  Hail  &  Company,  judgment  creditors  of  Foster 
Blodgett,  garnisheed  Joseph  P.  Carr,  Esq.,  an  attorney  at  law, 
who  answered  that  he  had  in  his  hands  $564  55  belonging  to 
the  defendant ;  the  Court  ordered  the  money  in  the  hands  of 
the  garnishee  to  be  paid  into  Court,  to'  be  disposed  of  as  the 
Court  might  thereafter  direct.  At  a  subsequent  day,  when 
the  motion  to  dispose  of  the  money  came  on  to  be  heard,  there 
were  sundry  executions,  in  favor  of  different  plaintifis,  against 
the  defendant,  Blodgett,  before  the  Court,  claiming  the  money. 
The  garnishee  stated  in  his  place  to  the  Court  that  before  the 
summons  of  garnishment  was  served  on  him,  that  he  had  de- 
cided to  appropriate  the  money  in  his  hands  to  the  payment  of 
judgments  against  the  defendant  in  favor  of  Picquet,  Bigelow 
and  Emmerson,  but  had  not  actually  done  so,  ba^ause  he  was 
Waiting  the  consent  to  or  refusal  of  such  appropriation  by  the 
defendant.    The  Court  ordered  the  money  in  Court  to  be  paid 


432         SUPREME  COURT  OF  GEORGIA. 

The  Savannah,  etc.,  Company  t$,  Wilcox,  Gibbs  k  Company. 

to  the  oldest  execation  before  it,  after  paying  to  the  execation 
in  favor  of  Benedict,  Hall  &  Company,  the  diligent  creditors 
bringing  the  money  into  Court,  the  sum  of  $185  39,  the  same 
being  the  amount  of  fees  and  costs  in  obtaining  said  judg- 
ment. Whereupon,  exceptions  were  filed  to  the  decision  of 
the  Court.  We  find  no  error  in  the  judgment  distributing 
the  money  paid  into  Court  by  the  garnishee,  under  its  order, 
on  the  statement  of  fitcts  disclosed  in  the  record. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


The  Savannah,  Griffin  and  North  Alabama  Rail- 
road Company,  plaintiff  in  error,  vs,  Wilcox,  Gibbs  & 
Company,  defendants  in  error. 

1.  The  liability  of  a  common  carrier  ceases  if  the  goods  are  taken  from 
his  possession  by  legal  process. 

2.  A  possessory  warrant,  which  states  that  certain  cotton  haying  been 
lately  in  the  peaceable  and  legally-acquired  possession  of  A  B,  has  beeo 
illegally  taken 'ont  of  his  possession  by  some  person  unknown  and 
placed  on  the  cars  of  the  OrifiSn  and  North  Alabama  Railroad  Compso7f 
and  directing  the  seizure  of  the  property  and  the  arrest  of  said  nn- 
known  person  when  found,  is  not  a  void  warrant.  It  is  a  warrant  in 
which  A  B  is  the  complainant,  the  railroad  company  the  defendaoti 
and  it  sufficiently  charges  the  property  to  be  in  the  possession  of  the 
railroad  company,  without  lawful  warrant.  The  order  to  arrest  the 
unknown  person,  and  the  failure  to  direct  the  arrest  of  the  company, 
do  not  make  it  void,  if  the  property  be,  in  fiict,  taken. 

8.  It  is  n5t  the  duty  of  a  common  carrier  to  keep  his  doom  locked  and 
to  refuse  entrance  to  a  sheriff,  who  comes  to  seize  property  in  the  pos* 
session  of  the  carrier,  if  the  sheriff  have  legal  process. 

4.  When  goods  delivered  to  a  common  carrier  for  transportation  were 
seized  by  legal  process  and  taken  out  of  his  possession  by  the  sheriff, 
and  the  carrier  forthwith  gave  notice  to  the  consignor  and  consignee, 
and  they  made  no  reply  and  took  no  further  notice  of  the  proceedings: 

ffM,  That  the  carrier  had  a  right  to  presume  they  had  abandoned  the 
property,  as  subject  to  the  legal  process  which  had  seized  it. 

Common  carriers.  Railroads.  Possessory  warrant.  Be- 
fore Jadge  Buchanan.  Coweta  Superior  Court.  September 
Term,  1872. 
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"Wilcox,  Gibbs  &  Company  brought  complaint  against  the 
Savannah,  Griffin  and  North  Alabama  Railroad  Company,  al- 
leging that  on  November  20th,  1871,  at  Newnan,  in  the  State 
of  Georgia,  plaintiflfe  delivered  to  the  defendant*  two  bales  of 
cotton,  of  the  value  of  $500  00,  to  be  transporjted  to  the  city 
of  Savannah,  there  to  be  delivered  to  the  plaintiff;  that  the 
defendant  had  failed  to  transport  said  cotton  to  Savannah  and 
to  deliver  them  according  to  its  contract.  The  defendant 
pleaded  the  general  issue,  and  that  the  cotton  had  been  taken 
out  of  its  possession  by  legal  process. 

The  evidence  made  the  following  case :  On  the  day  alleged 
in  the  declaration,  the  cotton  was  delivered  to  the  defendant 
by  James  E.  Jones,  as  the  agent  for  plaintifi^.  On  the  next 
day  it  was  sent  forward  to  Savannah,  and  on  the  day  succeed- 
ing this,  the  shipper,  Jones,  was  informed  that  the  cotton  had 
been  seized  at  Griffin,  Georgia,  by  the  deputy  sheriff  of  Spald- 
ing county,  under  legal  process,  and  had  been  taken  from  the 
possession  of  defendant.  Notice  of  these  &cts  was  given  to 
the  plaintifis  at  Savannah,  some  time  between  November  28th 
and  December  8th,  1871.  On  the  21st  of  November,  J.  T. 
Mann,  a  deputy  sheriff  of  Spalding  county,  found  the  cotton 
in  the  possession  of  C.  H.  White,  an  agent  of  defendant,  at 
Griffin,  Georgia,  and  seized  it  under  the  following  affidavit 
and  warrant : 

"STATE  OF  GEORGIA— Spalding  County: 

"Personally  appeared  James  S.  Boynton,  one  of  the  law 
firm  of  Boynton  &  Dismuke,  attorneys  for  W.  B.  Wilkinson, 
and  being  sworn  says,  from  information  and  belief,  that  in 
Coweta  county,  on  the  20th  day  of  November,  1871,  as  de- 
ponent is  advised  and  believes,  some  party  unknown  to  depo- 
nent, took  and  carried  away  from  the  peaceable  and  lawfully 
acquired  possession  of  said  W.  B.  Wilkinson,  two  bales  of 
cotton  marked  0,  of  the  value  of  $125  00,  under  some  pre- 
tended claim  or  claims  and  without  lawful  warrant  or  author- 
ity, as  this  deponent  is  informed  and  believes,  and  that  said 
W.  B.  Wilkinson  bona  fde  claims  a  title  to  and  the  posses- 


434         SUPREME  COURT  OP  GEORGIA. 

The  Savannah,  etc.,  Company  vs,  Wilcox,  Gibbs  &  Company. 

sion  of  said  ootton;  and  that  said  unknown  party  has  shipped, 
or  caosed  said  cotton  to  be  shipped  on  the  train  from  Newnan 
to  Griffin,  and  is  now,  as  deponent  is  informed,  on  the  train 
of  the  Savannah,  Griffin  and  North  Alabama  B.aib*oad,  in 
Griffin,  Spalding  county.  Wherefore  deponent  prays  a  war- 
rant, in  terms  of  the  law,  in  such  cases. 

(Signed)  "JAMES  S.  BOYNTON. 

Sworn  to  and  subscribed  before  me, 
this  November  21st,  1871. 

"Wm.  M.  Clines,  ex  officio  J.  P." 

The  warrant  set  forth  the  above  affidavit,  and  oontinaed  as 
follows:  "  Wherefore  you  are  commanded  and  authorized  to 
apprehend  said  unknown  party  when  found  and  identified, 
and  seize  and  take  possession  of  and  retain  in  your  custody 
said  two  bales  of  cotton,  and  bring  them  before  me  or  some 
other  judicial  officer  of  Spalding  county,  that  what  appertains 
to  justice  may  be  done  in  the  premises,  according  to  th^  statute 
in  such  cases  made  and  provided.     Herein  fail  not 

"  Given  under  my  hand  and  seal  this  November  21st,  1871. 
(Signed)  "  William  M.  Cunes, 

"  N.  P.,  and  ex  officio  J.  P.     [l.  s.]" 

The  cotton,  at  the  time  the  deputy  sheriff  demanded  it  from 
the  agent  of  defendant,  was  on  the  train  at  Griffin.  White 
hesitated  for  some  time  and  consulted  several  persons  before 
he  delivered  the  cotton  to  the  sheriff.  The  cotton  was  placed 
in  a  warehouse  and  Wilkinson  notified  of  the  fact.  After- 
wards, a  Mr.  Freeman  caused  a  factor's  lien  execution  to  be 
levied  on  said  property.  The  lien  execution  was  represented 
by  John  D.  Stewart,  Esq.  Mr.  Boynton,  the  attorney  repre- 
senting the  plaintiff  in  the  possessory  warrant,  notified  his 
client  of  this  action.  Wilkinson  replied  to  Mr.  Stewart  and 
Mr.  Boynton  that  a  settlement  had  been  agreed  upon  between 
the  plaintiff  in  the^./a.  and  himself,  and  requested  that  the 
ootton  be  sold.  Stewart  and  Boynton  never  having  heard  rf 
any  one  else  claiming  said  property,  directed  the  sheriff  to  sell 
the  same^  which  was  done,  and  the  proceeds  sent  to  WiUdn- 
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son  or  Freeman.  The  sheriff  took  a  sample  of  the  cotton 
and  went  to  the  ootton-bujers,  and  sold  it  for  the  highest  price 
offered.  There  never  was  any  trial  before  a  magistrate,  and 
the  defendant  never  appeared  in  person  or  by  attorney  in  the 
matter.  The  cotton  remained  in  the  warehouse  some  two 
months  before  it  was  sold,  no  claim  having  been  made  to  it 
except  the  factor's  lien  already  mentioned. 
The  Court  charged  the  jury  as  follows: 

"Gentlemen  of  the  Jury:  This  is  an  action  in  which 
the  plaintiffs  allege  that  they  delivered  to  the  defendant,  a 
common  carrier,  two  bales  of  cotton  at  Newnan,  Georgia,  to  be 
transported  by  defendant  for  hire,  from  Newnan  to  Savannah, 
and  there  delivered  to  plaintiffs ;  that  said  two  bales  of  cotton,  of 
a  certain  alleged  quality  and  of  a  certain  alleged  value,  have 
not  been  transported  by  defendant  to  Savannah  nor  there  de- 
livered to  plaintifis,  although  demanded.  It  is  incumbent 
on  the  plaintiffs  to  prove  the  delivery  of  said  cotton  to  the 
agent  of  defendant  at  Newnan,  for  the  purpose  of  transpor- 
tation as  aforesaid,  the  value  of  said  two  bales  of  cotton,  and 
the  &ilure  of  defendant  to  deliver  said  two  bales  of  cotton 
to  plaintifis  at  Savannah,  upon  demand,  after  a  reasonable 
time  for  the  transportation  and  delivery  of  the  same.  If  you 
believe  from  the  evidence  that  the  plaintiffs  have  proven  these 
things,  the  plaintiff  are  entitled  to  recover  the  proven  value 
of  said  cotton  at  Savannah,  less  the  freight  for  transporting 
the  same,  unless  the  defendant  allies  and  proves  some  valid 
defense  excusing  the  defendant  for  the  non-delivery  of  said 
cotton  to  said  plaintiffs. 

''  The  dilligence  required  of  a  common,  carrier  is  extra- 
ordinary, and  the  general  rule  is  that  nothing  will  excuse  him 
for  the  non-performance  of  his  contract  except  the  act  of  God 
and  the  enemies  of  the  State. 

"The  defendant  alleges  that  it  was  prevented  from  com- 
plying with  its  contract  by  reason  of  said  cotton  having  been 
taken  out  of  the  possession  of  the  defendant  by  valid  legal 
process. 
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*'I  charge  you  that  if  you  believe  from  the  evidence  that 
these  allegations  of  defendant  are  trae^  the  plaintifis  would  not 
be  entitled  to  recover. 

^'  I  charge  you  that  the  process  must  be  a  l^al  proceas  by 
which  said  cotton  was  seized  (if  you  believe  £rom  theevideoce 
that  the  same  was  seized)  to  justify  the  defendant  for  the  non- 
delivery of  said  cotton. 

''If  you  believe  from  the  evidence  that  the  process  was  a 
possessory  warrant,  in  which  there  was  embodied  the  name  of 
no  defendant,  like  the  one  in  evidence  here^I  charge  you  such 
possessory  warrant  was  not  legal  process. 

"A  possessory  warrant  sued  out  against  some  unknown 
party  would  not  be  l^al  process,  and  the  seizure  of  said  cot- 
ton by  virtue  of  said  warrant  would  not  excuse  the  defendant 
for  the  non-delivery  of  said  cotton  to  plaintiffs  at  Savannah. 

''If  you  believe  from  the  evidence,  and  in  accordance  with 
what  I  have  already  charged  you,  that  the  process  was  legal, 
yet  if  the  agent  of  the  defendant  at  Griffin  delivered  the  cot- 
ton to  the  deputy  sheriff,  before  he  had  actually  seized  it,  the 
defendant  would  not  be  justified  in  the  non-delivery  of  said 
cotton,  and  to  have  constituted  a  l^al  seizure  of  said  cotton 
the  officer  must  have  put  his  hand  upon  it  or  been  so  situated 
that  he  could  have  put  his  hand  upon  it 

"  I  charge  you  that  a  l^al  seizure  is  the  actual  taking  pos- 
session of  or  the  ability  and  power  of  taking  possession  of  the 
goods  or  chattels  by  the  officer,  and  until  this  was  done  there 
was  no  seizure  of  said  cotton. 

"  If  you  believe  from  the  evidence  that  the  agent  of  de- 
fendant at  Griffin  voluntarily  took  said  cotton  from  the  cars, 
and  thereby  knowingly  enabled  the  deputy  sheriff  to  seize 
said  cotton,  then  such  seizure  (although  the  process  might  be 
legal)  would  not  excuse  the  defendant,  and  your  finding  should 
be  for  the  plaintifis.^' 

The  juiy  returned  a  verdict  for  the  plainti&  for  the  sum 
of  $190  92.  Whereupon,  the  defendant  moved  for  a  new 
trial,  upon  the  following  grounds : 

1st  Because  the  Court  erred  in  the  charge  to  the  jury  in 
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reference  to  the  validitj  of  the  possessory  warrant  under  which 
the  cotton  was  seized. 

2d.  Because  the  Court  erred  in  the  charge  in  reference  to 
the  liability  of  the  defendant^  even  if  the  possessory  warrant 
was  legal. 

3d.  Because  the  Court  erred  in  the  charge  in  reference  to 
the  duty  of  defendant  as  towards  an  offioer  endeavoring  to  ex- 
ecute  valid  l^al  process. 

4th.  Because  the  verdict  was  contrary  to  evidence  and  to 
law. 

The  motion  was  overruled,  and  the  defendant  excepted  upon 
each  of  the  grounds  aforesaid. 

B.  H.  Hill  &  Sons  ;  S.  Freeman,  for  plaintiffi  in  error. 

A.  D.  Freeman,  for  defendant. 

McCay,  Judge. 

],.  It  is  true  the  text  books,  including  our  Code,  do  an- 
nounce  that  a  common  carrier  can  set  up  no  excuse  &r  the 
la88  or  destruction  of  goods  but  the  act  of  Grod  or  tlie  enemies 
of  the  State.  But  this  has  been  always  qualified  with  certain 
limitations  as  to  when  his  liability  ceases,  when  he  is  dis- 
charged from  further  prosecution  of  his  undertaking,  as  if 
the  owner  of  the  goods  himself  receives  them  short  of  the 
place  of  destination,  or  if  they  are  not  delivered  by  the  fault 
of  the  owner ;  or  that  they  have  been  taken  from  the  carrier 
by  title  paramount,  and  lastly,  that  they  have  been  taken  from 
him  by  legal  process.  He  has  not  lost  the  goods ;  they  have 
not  been  stolen  or  been  destroyed,  but  his  undertaking  as  a 
carrier  has  been  determined:  B.ed field  on  Carriers,  sec.  24, 
note ;  see  also  same  book,  245;  18  Vermont,  186 ;  11  Vermont, 
323 ;  1  Duer,  79 ;  37  Barbour,  112.  We  admit  that  the  pro- 
cess which  terminates  this  employment  must  be  a  legal  one  • 
McClel.  &  Y.,  136 ;  10  East,  530 ;  1 1  Z.  B.,  517.  And  that,' 
we  suspect,  is  the  hinge  on  which  this  case  turns. 

2.  Was  this  a  legal  process?    Without  question,  the  Court 
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that  issued  it  had  jurisdiction :  See  Revised  Code,  3956.   Did 
it  substantially  comply  with  all  the  requirements  of  the  Code? 
See  section  3968.     If  there  was  a  sutetantial  compliance,  the 
warrant,  though  irregular,  was  not  void :  See  Revised  Code, 
section  4,  paragraph  6.     The  warrant  issues  on  affidavit  that 
the  plaintiff  had  possession ;  that  he  had  been  unlawfully  de- 
prived of  it  by  the  defendant,  or  that  the  property  disappeared 
without  his  consent,  and  is  now  in  possession  of  defendant 
This  affidavit,  in  substance,  sets  forth  these  very  things.   It 
says  that  affiant  was  in  the  l^al,  etc. ;  that  the  property  was 
taken  out  of  his  possession,  without  lawful  authority,  by  some 
unknown  person,  and  that  said  person  put  it  on  the  cars  ofihe 
Ghiffin  &  North  Alabama  Railroad  Company  where  it  now  is,  in 
the  county  of  Spalding.     What  is  wanting  ?    It  is  said  in  the 
affidavit  that  the  property  was  unlawfully  taken,  and  that  the 
unlawful  taker  put  it  on  the  cars  of  the  railroad  company. 
But  it  is  said  there  is  no  defendant.     Why  not  ?     The  raihoad 
company  is  charged  to  have  the  cotton ;  it  is  charged  to  be  now 
on  its  cars.    We  doubt  if,  in  any  possessory  warrant,  there  is 
a  more  distinct  pointing  out  of  a  defendant  than  this.    The 
person  in  possession  is  the  defendant.     The  magistrate  seems 
to  have  treated  the  unknown  person  as  the  defendant,  as  be 
fails  to  order  any  arrest  of  the  true  defendant,  and  does  order 
the  arrest  of  one  who  is  not  the  defendant    But  this  is  a  mere 
irregularity.     It  does  not  make  the  warrant  void.    The  com- 
mand to  arrest  the  unknown  taker  of  the  property,  who  has 
not  the  actual  possession,  is  mere  surplusage.     Nor  is  the 
fiiilure  of  the  warrant  to  direct  the  arrest  of  the  railroad  com- 
pany such  a  want  as  to  make  the  warrard  void.    The  company, 
as  such,  could  not  be  arrested ;  and  the  want  of  authority  to 
make  an  arrest  is  only  a  wrong  to  the  suer  out  of  the  warrant 
Could  the  company,  if  it  had  appeared,  object  to  the  warrant 
for  this  reason  ?    We  doubt  if  the  Court  issuing  the  warrant 
would  have  dismissed  it  for  that  reason,  especially  if  the  prop- 
erty had  been  before  the  Court,  since  the  whole  object  of  the 
arrest  is  to  force  the  delivery  of  the  property.     We  think, 
therefore,  this  was  not  a  void  warrant.    The  magistrate  had 
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jurisdiction ;  the  affidavit  pointed  out  a  defendant,  and  sub- 
stantially charged  that  the  property  was  in  possession  of  that 
defendant,  (the  company,)  without  lawful  warrant  or  author- 
ity ;  the  other  defect  was  a  mere  irregularity,  since,  by  the 
production  of  the  property,  the  arrest  (notice  being  given,) 
was  made  immaterial. 

3.  We  think  the  Court  erred  in  the  other  charge.  If  the 
warrant  was  legal,  it  was  not  in  bad  faith  to  the  consignor  for 
the  agent  to  furnish  all  proper  facilities  to  the  sheriif  to  per- 
form his  legal  duty.  The  evidence  shows  nothing  but  a  proper 
performance  of  that  duty  which  every  man  owes,  as  a  good 
citizen,  to  the  majesty  of  the  law.  We  should  hesitate  long 
before  we  would  say  there  is  any  relation  in  life  that  would 
make  it  the  duty  of  one  to  keep  his  doors  locked  to  shut  out 
the  sheriflF  who  comes  to  execute  a  legal  proems.  He  may  do* 
80,  it  is  true,  in  a  certain  class  of  cases,  and  the  law  may  thus 
be  baffled,  but  we  know  of  no  case  where  it  is  a  man's  duty 
to  baffle  the  law. 

4.  The  notice  that  is  proven  to  have  been  given  to  both  the 
consignor  and  consignee,  and  the  total  failure  of  both  to  furnish 
to  the  company  any  evidence  to  enable  it  to  resist  the  sworn 
statement  of  the  complainant  in  the  warrant,  we  think  justi- 
fies the  company  in  not  looking  farther  after  the  cotton.  It 
was  but  a  fair  presumption  that,  as  neither  of  them  seemed  to 
care  to  go  any  farther  about  contesting  the  claim,  that  it  was  * 
a  just  one. 

Judgment  reversed. 


Neil  McCallum  &  Brother,  plaintiffs  in  error,  vs.  Her- 
man Brandt,  defendant  in  error. 

At  the  same  term  at  which  jadgment  was  obtained  against  the  principal 
debtor,  a  defaulting  garnishee  moved  the  Court,  after  the  discharge  of 
tho  jurors,  to  be  allowed  to  file  his  answer  denying  any  indebtedness, 
and  'for  canse  why  the  answer  was  not  filed  before,  showed  that  the 
original  defeodant  bad  been,  before  that  time,  in  a  case  of  iuvoluntar/ 
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proceedings  in  bankraptcy,  adjudged  a  bankrapt ;  that  a  new  trial  bad 
been  granted,  and  the  proceedings  in  bankruptcy  were  still  pending: 
ffddf  That  the  Court  did  not  abuse  his  discretion  in  permitting  tbeaa* 
swer  to  be  then  filed. 

Garnishment.  Bankrapt.  Before  Judge  Gould.  City 
Court  of  Augusta.     May  Term,  1872. 

At  the  May  term,  1872,  of  the  City  Court  of  Augusta,  Neil 
McCallum  &  Brother  obtained  a  judgment  against  Adolph 
Brandt,  on  an  action  of  complaint,  for  $620  13,  besides  in- 
terest and  costs.  Herman  Brandt  was  served  with  proces  of 
garnishment  in  said  suit,  returnable  to  the  February  term, 
1872,  but  had  failed  to  file  an  answer.  After  the  jury  was 
discharged  for  the  term,  plaintifis  moved  for  a  judgment 
against  the  garnishee.  The  latter  then  offered  to  file  his  an- 
swer denying  any  indebtedness  to  the  defendant,  and,  as  an 
excuse  for  his  delay,  stated  that,  at  the  instance  of  Bussell  & 
Alger,  petitioning  creditors,  a  rule  to  show  cause  why  he  should 
not  be  adjudged  a  bankrupt  was  granted  by  the  Judge  of  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  Georgia,  and  served  on  Adolph  Brandt  on  January  26t!i, 
1872,  the  alleged  grounds  of  bankruptcy  being  the.  giving  of 
a  mortgage  dated  July  17th,  1871,  to  Julius  Kaufman,  which 
was  foreclosed  on  January  13th,  1872,  and  a  failure  to  meet 
his  commercial  paper.  Cause  was  shown  by  Adolph  Brandt 
to  the  contrary,  but  he  was  adjudged  a  bankrupt  on  April  1st, 
1872.  Subsequently,  on  the  same  day,  such  adjudication  was 
set  aside  and  a  new  trial  ordered,  which  is  still  pending  unde- 
termined. 

These  facts  were  not  disputed.  The  Court  refused  to  allow 
judgment  against  the  garnishee,  and  ordered  his  answer  to  be 
filed.     To  which  ruling  plaintifia  excepted. 

Frank  H.  Milleb,  for  plaintiffi  in  error. 

,    Joseph  P.  Cabr,  for  defendant. 
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Trippb,  Judge. 

We  do  not  think  the  Judge  abused  his  discretion  in  permit- 
ting the  garnishee  to  file  his  answer  at  the  time  he  did«  The 
main  defendant  had  been  adjudged  a  bankrupt.  It  is  true  the 
judgment  had  been  set  aside^  but  proceedings  were  still  pend- 
ing in  bankruptcy^  and  this  was  the  reason  the  garnishee  gave 
why  he  had  not  filed  his  answer  before  the  jury  was  dis- 
charged, not  believing  th^t  judgment  could  be  taken  against 
the  principal  debtor.  The  Court  below  seemed  to  think  the 
fact  that  the  pendency  of  the  involuntary  proceedings  in  bank- 
ruptcy suspended  the  jurisdiction  of  the  State  Court.  There 
is  some  authority  which  goes  to  that  extent,  and  this  Court  is 
not  prepared  unanimously  to  bold  to  the  contrary.  For  my- 
self, I  do  not  think  that  such  proceedings,  before  an  adjudica- 
tion of  bankruptcy,  affects  a  suit  pending  in  the  State  Court, 
and  that  the  weight  of  authority  and  principle  are  on  that 
side.  But  with  the  difference  of  opinion  that  exists,  and  a 
party,  under  the  advice  of  counsel,  &ils  to  file  his  answer  in 
time,  not  believing  that  the  Court  would  proceed  further  in 
the  main  suit,  shall  he  be  adjudged  in  contempt,  (for  it  is  as  a 
quasi  contempt,)  and  be  adjudged  to  pay  the  whole  debt? 
Though  the  last  day  of  grace  in  such  cases  may  seem  to  have 
passed,  it  is  not  always  that  the  door  is  finally  closed.  In 
Ckrhart  &  Moms  vs.  Ro9s  &  Company j  16  Georgia,  186,  when 
the  day  fixed  in  the  rule  taken  under  the  law,  as  it  then  stood 
against  a  defaulting  garnishee,  had  expired,  he  was  still  al- 
lowed to  file  his  answer,  on  showing  that  the  delay  was  occa- 
sioned by  loss  of  papers,  or,  rather,  by  their  being  misplaced. 

Judgment  affirmed. 


Vol.  xltiii.  29. 


•  t 
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Hooper,  Hough  &  Force,  plaintifis  in  error,  vs.  M.  Dwo- 

NELL,  defendant  in  error. 

1.  Where,  in  the  fall  of  1868f  the  pUintiff,  bj  parol  contract,  rented  to 
the  defendants  a  store  house  for  three  jears,  from  March  1st,  1869,  snd 
defendants  took  possession  accordingly,  bnt  one  month  prior  to  March 
1st,  1871,  notified  the  plaintiff  that  they  would  vacate  the  premises  oa 
that  day,  and  the  plaintiff  took  possession  on  September  Ist,  1871,  sod 
sued  out  two  distress  warrants  for  the  two  quarters  rent,  from  Mircli 
1st,  1871,  to  September  1st,  1871,  to  which  the  defendanU  filed  the 
usual  counter-affidavits: 

Mdd^  That  if  the  statute  of  frauds  is  applicable  to  the  case,  and  if  the 
plaintiff  is  entitled  to  a  specific  performance  of  the  parol  contract,  it 
was  error  in  the  Court  to  have  so  charged  the  jury,  when  the  plaintiff 
had  not  alleged  in  his  pleadings  any  equitable  grounds  which  would 
have  entitled  him  to  that  relief.     (R.) 

2.  The  plaintiff  having  taken  possession  of  the  premises  rented  on  Sep- 
tember 1st,  1871,  before  the  three  years,  under  the  terms  of  the  con- 
tract, had  expired,  he  was  not  entitled  to  a  specific  performance  of  a 
part  of  the  contract     (R.) 

Landlord  and  tenant  Equitable  remedy  at  law.  Specific 
"performance.  Before  Judge  Harvey.  Floyd  Superior  Court, 
January  Adjourned  Term,  1872. 

Por  the  facts  of  this  case,  see  the  decision. 

Alexander  &  Wright,  for  plaintiffs  in  error. 

XJnderwcx)d  &  R0WEI.L ;  Wright  &  Featherston,  for 
defendant. 

Warxbb,  Chief  Justice.  ' 

The  plaintiff  sued  out  two  distress  warrants  for  two  quar- 
ters rent,  claimed  to  be  due  him  by  the  defendants  for  a  store- 
house in  the  city  of  Kome.  The  defendants  filed  their  coanter- 
affidavit,  denying  that  there  was  any  rent  due,  as  claimed  by 
the  plaintiff.  On  the  trial  of  the  issue  in  the  Superior  Coart, 
the  jury  found  a  verdict  for  the  plaintiff.  A  motiou  was  made 
for  a  new  trial,  which  was  overruled,  and  the  defendants  ex- 
cepted.    It  appears  from  the  evidence  in  the  record,  that  in 
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the  fall  of  1868,  the  plaintiff'  made  a  verbal  contract  with  the 
defendants  to  rent  them  his  store-house,  then  in  process  of 
construction,  for  three  years  from  the  time  of  its  completion, 
for  $1,000  00  per  annum,  to  be  paid  quarterly,  or  at  the  end 
of  every  three  months  from  tlie  time  they  took  possession, 
which  was  about  the  1st  of  March,  1869.  The  contract  was 
to  have  been  reduced  to  writing,  but  as  the  parties  could  not 
agree  as  to  the  exact  terms  of  it,  in  relation  to  fire,  etc.,  it  was 
not  done.     The  contract  remained  in  parol,  and  the  rent  was 

•  paid  promptly  at  the  end  of  each  quarter,  up  to  the  1st  of 
March,  1871.  Plaintiff  offered  defendants  $200  00  to  sur- 
render the  possession  of  the  store-house,  which  they  refused  to 
do.  Plaintiff  told  them  he  should  expect  them  to  keep  it  un- 
til the  expiration  of  the  full  term  for  which  they  had  rented 
it.  They  replied,  "  We  expect  to  keep  it."  One  month  prior 
to  the  1st  of  March,  1871,  the  defendants  notified  plaintiff 
that  they  would  vacate  the  premises  on  that  day,  and  did  so. 
Plaintiff  took  possession  of  the  premises  Ist  of  September 
thereafter,  and  the  rent  claimed  to  be  due  is  from  the  1st  of 
March  until  the  1st  of  September,  1871.  The  defendants,  in 
their  testimony,  substantially  admitted  the  parol  contract  for 
the  rent  of  the  store-house,  as  stated  by  the  plaintiff.  The 
Court  charged  the  jury,  amongst  other  things,  that  they  could 
decree  a  specific  execution  of  the  parol  contract,  if  the  de- 
fendants admitted  it,  as  a  Court  of  equity  would  do. 

This  was  a  contract  made  between  the  parties,  by  the  terms 
of  which  the  relation  of  landlord  and  tenants  existed,  under 
the  provisions  of  the  Code,  and  is  sought  to  be  enforced  by 
the  summary  remedy  provided  for  therein.  According  to  my 
individual  judgment,  the  statute  of  frauds,  or  the  specific  ex- 
ecution of  the  contract,  had  nothing  to  do  with  the  case  on 
trial  between  the  parties.     The  rights  and  remedy  of  the 

*  parties  must  be  controlled  by  the  provisions  of  the  Code^ 
which  regulates  the  relation  of  landlord  and  tenant.  Where 
the  owner  of  lands  grants  to  another  simply  the  right  to  pos- 
sess and  enjoy  the  use  of  such  lands,  either  for  a  fixed  time,  or 
at  the  will  of  the  grantor,  and  the  tenant  accepts  the  grant^ 
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the  relation  of  laDdlord  and  tenant  exists  between  them.  In 
such  case,  no  estate  passes  out  of  the  landlord,  and  the  tenant 
has  only  a  usufruct,  which  he  cannot  convey,  except  by  the 
landlord's  consent,  and  which  is  not  subject  to  levy  and  sale: 
Code,  2253.  Contracts  creating  the  relation  of  landlord  and 
tenant  for  any  time  not  exceeding  one  year,  may  be  by  parol, 
and  if  made  for  a  greater  time,  shall  have  the  effect  of  a  tenaqr 
at  will:  Code,  2554.  The  plaintiff,  by  his  parol  contract, 
simply  granted  to  the  defendants  the  right  to  possess  and 
enjoy  the  use  of  the  store-house  for  three  years,  and  the  con- 
tract being  by  parol,  made  the  defendants,  by  the  expressed 
terms  of  the  law,  his  tenants  at  will ;  and  being  tenants  at 
will,  either  party  had  the  right  to  terminate  it  at  will,  on  giv- 
ing the  legal  notice — the  landlord,  by  giving  two  month's  no- 
tice to  the  tenants,  and  the  tenants,  by  giving  one  month's 
notice  to  the  landlord,  which  was  done  in  this  case. 

This  contract,  under  our  law,  was  not  a  lease,  as  contempla- 
ted by  the  English  statute  of  frauds,  besides,  the  word  lease  is 
not  in  our  statute  of  frauds.  The  words  of  our  statute  are: 
"Any  contract  for  sale  of  lands,  or  any  interest  in  or  concern- 
ing them.''  There  was  no  contract  for  the  sale  of  the  store- 
house,  or  for  the  sale  of  any  interest  in  or  concerning  it,  by 
the  plaintiff  to  the  defendants,  but  the  contract  was  that  the 
defendants  should  simply  have  the  right  to  possess  and  enjoy 
the  use  of  the  same  for  three  years,  at  the  stipulated  price  for 
the  rent  thereof.  The  defendants  had  only  the  usufruct  of 
the  store-house  as  the  plaintiff's  tenants,  which  they  could  not 
convey  to  another,  except  by  the  plaintiff's  consent.  This  con- 
tract was  not  a  lease  of  the  store-house,  as  defined  by  our  law. 
A  lease  is  where  one  grants  to  another  an  esto^  tor  years  out 
of  his  own  estate,  reversion  to  himself:  Code,  2252.  Under 
this  contract,  no  estaie  in  or  to  the  store-house  passed  out  of 
the  plaintiff  to  the  defendants.  There  was  no  contract  for  the 
sale  of  the  store-house,  or  for  the  sale  of  any  interest  in  or 
concerning  it  by  the  plaintiff  to  the  defendants,  nor  was  there 
any  estate  for  years  in  the  store-house  granted  by  the  plaintiff 
to  the  defendants,  so  as  to  constitute  a  lease  thereof^  to  whidt 
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the  statute  of  frauds  could  have  had  any  application,  and  a 
specific  performance  of  the  parol  contract  have  been  decreed 
as  charged  by  the  Court  The  defendants  were  simply  tenants 
at  will  of  the  plaintiff*,  under  the  parol  contract,  and  had  the 
clear  Ic^l  right  to  terminate  their  tenancy  on  giving  the  one 
month's  notice,  and  thus  avoid  the  payment  of  any  further 
rent  for  the  store-house. 

What  r  have  heretofore  expressed  is  my  individual  opinion, 
and  not  the  judgment  of  .the  Court.  But  we  all  concur  in  the 
opinion  that,  if  the  statute  of  frauds  is  applicable  to  the  case, 
and  if  the  plaintiff  is  entitled  to  a  specific  performance  of  the 
parol  contract,  it  was  error  for  the  Court  to  have  so  charged 
the  jury,  when  the  plaintiff  had  not  alleged  in  his  pleadings 
any  equitable  grounds  which  would  have  entitled  him  to  that 
relief.  Besides,  it  appears  from  the  evidence  in  the  record 
that  the  plaintiff  took  possession  of  the  store-house  on  the  1st 
of  September,  1871,  before  the  three  years,  under  the  terms  of 
the  contract,  had  expired,  so  that,  in  any  view  of  the  case,  he 
was  not  entitled  to  a  specific  performance  of  a  part  of  the 
contract,  but  was  only  entitled,  if  at  all,  to  have  the  entire 
contract  specifically  performed  in  accordance  with  its  terms ; 
and  upon  these  two  grounds,  we  reverse  the  judgment  of  the 
Court  below. 

Let  the  judgment  of  the  Court  below  be  reversed. 


The  City  Loan  akd  Building  AasociATiON  of  Axtousta 
et  al.j  plaintiffs  in  error,  vs.  William  H.  Goodkich  et  al, 
defendants  in  error. 

Tbe  stockholders  of  a  cbartered  loan  and  building  association  agreed 
unanimously,  at  a  period  long  antecedent  to  the  time  when,  by  the 
rules  of  the  company,  it  would  close,  to  cease  operations  and  settle 
their  mutual  relations  on  principles  of  equity.  At  the  ^ame  meeting  a 
fUftjority  of  the  stockholders  adopted  by  vote  a  scheme  of  setllemenf, 
which  repudiated,  as  a  basis,  the  rule  of  crediting  each  stockholder 
with  hiB  payments  and  legal  interest  thereon,  and  chai^ging  him  with 
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his  receipts  (^nd  legal  interest,  but  was  based  upon  an  arbitrary  com* 
promise  of  the  assumed  rights  of  the  borrowers  and  non-borrowerSf 
under  the  charter,  in  its  ordinary  working.  A  large  minority  of  the 
stockholders  protested  against  this  scheme  and  filed  a  bill  in  equity, 
•  seeking  to  enjoin  the  officers  of  the  corporation  from  carrying  ootaid 
scheroei  and  praying  that  the  rights  of  the  parties  should  be  ascertained 
and  the  assets  disposed  of  by  the  Court  on  principles  of  equity  which 
the  bill  claimed  simply  required  each  stockholder  to  be  credited  with 
his  payments  and  legal  interest  and  charged  with  his  receipts  andleg»l 
interest: 
Heldy  1.  Even  though  the  rules  of  the  company  under  the  charter 
were  not  obnoxious  to  the  laws  against  usury,  still  as  by  common  cos* 
sent  it  was  agreed  that  the  company  was  now  to  wind  up,  and  as  the 
contracts  of  the  parties  must  therefore  of  necessity  be  set  aside,  sod 
the  rales  of  the  charter  be  disregarded,  it  was  not  competent  for  the 
majority  to  adopt  a  scheme  repudiating  the  rate  of  interest  prescribed 
by  law  between  persons  having  moneyed  dealings  with  each  othet,  sod 
that  the  injunction  was  therefore  properly  granted. 

2.  The  cardinal  rule  for  the  settlement  among  the  stockholders  on 
principles  of  equity  will  be  to  charge  each  stockholder  with  his  receipt! 
and  interest  on  them  from  the  time  of  the  receipt,  and  to  credit  each 
stockholder  with  his  payments  and  interest  from  the  date  of  the  rame, 
according  to  the  rules  of  law  for  such  calculations,  to  divide  the  seeeu 
according  to  the  result,  subject,  of  course,  to  such  equitable  modifies- 
tion  and  adjustment  as  to  expenses,  losses,  etc.,  as  may  appear  equi* 
table  from  the  proof  at  the  trial. 

3.  The  injunction  prohibiting  the  officers  from  carrying  out  the  plsn 
adopted  by  the  minority  ought  not  to  hinder  the  collection  of  the  debts 
due  by  the  forfeiting  stockholders. 

4.  Ouder  the  prayer  of  the  bill  it  is  the  duty  of  the  Chancellor  to  take 
suck  order  as  will  ensure  the  speedy  payment  of  the  balances  doe  and 
th%  collection  of  the  assets,  including  any  insurance  policies,  that  the 
company  may  own  or  may  hold  as  collaterals,  according  to  the  rights 
of  the  parties  in  each  case,  as  well  as  balances  due  by  stockholders  as 
debts  due  by  persons  who  had  forfeited  their  stock  before  the  date  of 
the  assessment,  as  will  insure  the  speedy  preparation  of  the  whole 
matter  for  a  final  decree. 

Injunction.      Building  and   Loan  Association.     Equity. 
Usury.     Before  William  H.  Hull,  Esq.,  Judge  jpro  hoc 

vice.    Richmond  county.    At  Chambers.    August  10th,  1872. 

* 
William  H.  Goodrich  filed  -liis  bill  agaiAt  the  City  Loan 
and  Building  Association  of  Augusta,  making  substantially 
the  following  case:  The  defendant  was  organized  under  its 
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constitution  as  a  building  and  loan  association  in  June^  1 866^  an 
order  of  incorporation  having  been  obtained  at  the  preceding 
April  term  of  Richmond  Superior  Court.  The  constitution 
and  by-laws  being  similar  to  those  of  other  such  institutions 
and  being  lengthy,  are  omitted  from  the  bill.  (See  Parker  V8, 
Fulton  Loan  and  Building  AssomaJtiony  46  Georgin  Reports^ 
166.)  Clarence  V.  Walker  took  twenty-five  shares  of  stock 
in  said  association,  and  subsequently  desiring  to  effect  a  loan 
from  the  defendant  of  $1,500  00,  he  borrowed,  what  was 
rated  under  the  rules  of  defendant  at  $5,000  00,  gave  his 
note  for  the  last  amount,  and  a  mortgage  to  secure  the  pay- 
ment thereof  on  the  "  Wiley  Barron  place,"  at  the  same  time 
transferring  a  policy  of  insurance  for  $1,000  00  on  the  house, 
and  hypothecating  his  said  stock.  Airer  a  few  months  said 
Walker  was  unable  to  pay  his  installments  on  his  stock,  and 
transferred  the  same  to  complainant,  with  all  the  rights  and 
privileges  attaching  thereto.  Complainant  has  duly  paid  said 
installments  up  to  the  time  it  was  agreed  to  wind  up  said 
association. 

At  a  meeting  of  the  stockholders  of  said  association,  on 
November  20th,  1871,  a  committee  of  ten  was  appointed, 
composed  equally  of  borrowers  and  non-borrowers,  for  the 
purpose  of  "making  an  equitable  and  just  settlement  with 
each  stockholder,  with  a  view  to  closing  the  association."  At 
a  meeting  held  on  the  11th  of  the  succeeding  month,  said 
committee,  by  their  report,  suggested  that  every  stockholder 
should  be  credited  with  the  amount  paid  in,  with  interest 
thereon,  and  that  every  borrower  should  be  charged  with  the 
aniount  received  by  him,  with  interest  thereon,  and  that  each 
stockholder  should  be  charged  pro  rata  with  the  annual  ex- 
penses and  losses.  The  report  flirther  suggested  that  any 
assets  collected  after  the  proposed  settlement  should  be  divided 
pro  rata  between  the  borrowers  and  non-borrowers,  and  that 
borrowers  in  arrears  at  the  time  should  be  allowed  six  months 
within  which  to  pay  up,  with  interest  added. 

This  report  was,  on  motion,  tabled. 

One  of  the  committee  then  submitted  a  minority  report,  in 


448         SUPREME  COURT  OF  GEORGIA. 


The  City  Loan}  etct  Association  of  Augusta  et  at.  rt.  Qoodmheial 

substance^  as  follows :  That  the  association  should  be  doeed 
on  the  basis  that  each  non-borrower  shoald  be  entitled  to 
$71  00  per  share  who  had  paid  the  sixfy-sixth  installment, 
and  that  in  order  to  effect  this  evU,  the  borrowers  shoald  be 
assessed  $21 00  per  share^  indulgence  being  extended  to  Janaaiy 
Ist,  1872,  to  those  unable  to  meet  this  demand.  This  report 
further  suggested,  that  assets  collected  after  such  settlement 
should  be  divided  among  the  nonrborrowers,  and  that  the 
president  and  board  of  directors  should  constitute  an  execor 
tive  committee  to  close  up  the  affairs  of  said  association  apoa 
the  above  basis. 

The  minority  report  was  adopted,  complainant  and  maoj 
other  members  entering  their  protest  against  such  action. 

The  house  insured  by  Walker  was  consumed  by  fire  in 
April,  1872,  and  the  defendant  insists  that  the  amount  of  the 
policy  should  be  paid  to  its  treasurer,  to  be  distributed  ac- 
cording to  the  inequitable  plan  above  set  forth.  Especially  is 
such  a  course  contrary  to  equity,  as  there  has  been  paid  to 
said  defendant  by  said  Walker,  and  by  complainant  as  his 
successor,  not  only  the  principal  of  said  $1,500  00,  originally 
borrowed,  with  the  legal  interest  thereon,  but  an  additional 
sum  of  $1,018  70.  Such  a  course  cannot  be  pursued  by  the 
defendant  for  the  further  reason  that  by  its  action  in  the  adop- 
tion of  the  aforesaid  minority  report,  it  has  abandoned  its 
constitution  and  has  remitted  each  member  to  his  respective 
rights  in  the  joint  enterprise  or  copartnership. 

Prayer,  that  a  receiver  be  appointed  to  take  charge  of  the 
assets  of  said  defendant,  to  be  held  until  relief  may  be  afforded 
to  the  parties  at  interest  by  a  decree  of  this  Court ;  that  tlie 
defendant  may  be  restrained  by  the  writ  of  injunction  from 
settling  with  its  members  upon  the  basis  adopted  in  said  re- 
port, and  from  collecting  the  money  due  upon  the  aforesaid 
policy  of  insurance  until  the  further  order  of  the  Court;  that 
the  Southern  Mutual  Insurance  Company  be  enjoined  from 
paying  said  fund  to  the  defendant ;  and  that  the  writ  of 
subpoena  may  issue. 
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The  answer  is  unnecessary  to  an  understanding  of  the  de- 
cision. 

Judge  Gibson  refused  to  preside  in  the  case  because  of  rela- 
tionship by  affinity  to  the  complainant.  William  H.  Hull, 
Esq.,  an  attorney  at  law,  was  selected  by  the  parties  as  Judge 
pro  hoc  vice. 

The  Chancellor  passed  the  following  order :  "  On  hearing 
the  above  bill,  it  is  ordered  that  the  writ  of  injunction  do 
issue  restraining  the  said  City  Loan  and  Building  Association 
from  paying  out  any  of  the  funds  of  the  corporation  to  any 
stockholder  thereof,  unless  in  payment  of  a  debt  not  growing 
out  of  his  relation  as  stockholder,  until  the  further  order  of 
this  Court,  and  timt  said  association  be  restrained  by  the  same 
writ  until  the  further  order  of  this  Court  from  collecting  any 
note  given  by  any  stockholder  for  advances  on  his  stock,  ex- 
cept to  the  amount  of  the  sum  or  sums  advanced  and  interest 
thereon,  at  the  rate  of  seven  per  cent,  per  annum,  after  cred- 
iting the  same  with  all  payments  made  since  the  giving  of  the 
note,  according  to  the  laws  of  the  State  on  that  subject. 

''And  that  tbe  said  Southern  Mutual  Insurance  Company 
be  restrained  until  the  further  order  of  this  Court  from  paying 
to  any  party  the  amount  of  money  due  on  insurance,  as  men- 
tioned in  the  bill. 

"  And  it  is  further  ordered,  that  before  said  writ  of  injunction 
shall  issue,  the  complainants,  or  some  of  them,  shall  give 
bond,  with  good  security,  in  the  usual  form  of  mjunction 
bonds,  in  the  sum  of  $10,000  00. 

''And  it  is  further  ordered,  that  complainants  may  here- 
after, if  they  see  fit,  ren^w  their  application  for  the  appoint- 
ment of  a/"^oeiver." 

To  wl^        ^der  the  defendants  excepted. 

The  recoru  ^  bill  of  exceptions  do  not  show  by  name 
any  other  parties  v,  ^e  above  case  than  those  stated  in  the 
report.  But  it  is  to  bcN^athered  from  the  pleadings  that  all 
the  members  of  the  association  opposed  to  the  plan  of  settle- 
ment adopted  by  the  majority,  were  made  parties  complainant, 
and  that  the  Southern  Mutual  Insurance  Company  was  made 


450         SUPREME  COURT  OF  GEORGIA. 

The  City  Loarii  etc.,  Association  of  Augusta  et  <U.  vs.  Goodrich  </ ol. 


a  party  defendant^  though  the  writ  of  subpoena  was  not  prajed 
against  it. 

'Joseph  P.  Cajblb,,  for  plaintiffs  in  error. 
Hook  &  Gardner,  for  defendants. 

McCay,  Judge. 

1.  We  see  no  reason  to  chasge  the  opinion  we  expressed  at 
'  the  last  term  in  the  case  of  Parker  vs.  The  FaUUm  Oounty  Lo(m 

and  Building  AesoeioHon,  and  only  now  add  that  it  is  pushing 
the  usury  laws  very  far  to  attempt  by  them  to  limit  the  right 
of  parties  going  into  a  partnership  or  corporation  to  contrBct 
on  what  terms  the  partners  shall  use  the  common  funds. 

2.  But  however  clear  it  may  be  that  these  contracts  as 
made,  are  not  usurious,  it  does  not  at  all  follow  that  this  in- 
junction was  not  properly  granted.  As  charged  by  the  bill 
and  admitted  by  the  answer,  it  was  and  is  the  agreement  of 
all  these  parties  that  the  corporation  shall  cease  operations  and 
its  a^irs  be  settled  on  principles  of  equity  and  right  Obvi- 
ously, by  this  agreement,  the  contracts  of  the  several  parties 
are  by  common  consent  to  be  abandoned,  since  by  the  agree- 
ment it  is  impossible  they  shall  be  performed.  Each  of  these 
contracts,  not  only  those  of  the  borrowers,  but  also  of  the 
non-borrowers,  has  as  one  of  its  fundamental  essential  elements^ 
that  it  shall  only  be  performed  by  monthly  payments,  which 
are  to  extend  over  the  entire  period  of  the  existence  of  the 
corporation,  and  until,  under  its  regular  working,  it  will  wind 
up.  If  it  is  to'close  now,  at  an  arbitrary  period,  by  agree- 
ment, these  contracts  are  necessarily  to  be  abandoned,  and  the 
parties  are  to  stand  without  any  agreed  rule  to  adjust  their 
relations  to  each  other.  Each  has  paid  money  into  the  com- 
mon stock,  and  some  have  drawn  out,  and  there  have  been 
expenses  and  losses.  The  end  they  all  sought,  has  by  agree- 
ment been  abandoned  by  unanimous  consent  It  remains  that 
their  several  relations  to  each  other  and  to  the  fund  is  one  not 
fixed  by  any  agreement  and  must  be  regulated  by  the  law 
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of  ex  equo  ex  bono.  What  that  is  in  questions  of  money  is 
regulated  by  law.  The  parties  who  have  paid  in  money  and 
drawn  none  out,  who  have  got  nothing  but  burdens,  ought,  it 
seems  to  us,  to  get  back  their  money  with  legal  interest,  and 
the  parties  who  have  used  the  money  ought  to  account  for  it 
and  legal  interest.  In  such  matters  equity  follows  the  law, 
which  fixesa  standard  by  which  to  determine  what  money  is 
worth.  Nor  is  there  anything  in  the  charter  or  in  the  new 
agreement  which  authorizes  the  majority  to  decide  how  the 
assets  are  to  be  divided.  The  agreement  in  terms  abandons 
the  charter,  and  with  it  the  right  of  a  majority  to  make  rules 
also  fells,  and  the  parties  are  left  to  the  relations  which  equity 
establishes. 

3.  We  can  easily  see  how  the  rule  we  have  indicated  for 
ascertaining  the  present  status  of  each  stockholder,  by  crediting 
him  with  his  payments  and  charging  him  with  his  receipts,  with 
l^al  interest,  may  need  some  qualification  when  the  assets  come 
to  be  divided.  It  is  hardly  equity  that  the  non  -borrowers,  who 
have  done  nothing  but  pay,  should  bear  also  the  burden  of 
the  past  expenses.  They  ought,  it  seems  to  us,  to  get  their 
money  back,  with  legal  interest,  in  full.  But  there  ought  to 
be  some  profits,  and  we  leave  all  such  adjustments  for  discus- 
sion and  settlement  according  to  the  facts  as  they  may  be 
made  apparent  at  the  trial,  after  the  assets  have  come  in. 

4.  If  the  injunction  was  intended  to  restrain  the  collection* 
of  the  debts  due  by  those  of  the  original  stockholders,  who, 
by  forfeiture,  had,  at  the  date  of  the  agreement,  ceased  to  be 
members  of  the  company,  we  think  this  was  error,  though 
we  doubt  if  the  Judge  so  intended.  Such  stockholders  were 
not  parties  in  any  sense  to  the  agreement  or  to  the  bill,  and 
have  no  part  or  lot  in  the  matter.  What  they  owe  is  entirely 
independent  of  the  agreement. 

Whether  the  company  or  Mr.  Goodrich  is  entitled  to  the 
insurance  money,  we  are  unable  to  say  from  the  facts,  as  it 
does  not  appear  from  the  record  how  he  stands  to  the  company 
under  the  rule  we  have  suggested.  The  insurance  money,  as 
it  seems  to  us,  the  company  has  a  right  to  retain  as  security 
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for  whatever  Mr.  Groodrich  may  have  to  pay  in  making  up 
the  fund  to  be  divided. 

It  is  iD  the  power  of  the  Chancellor^  and  we  take  it  for 
granted  he  will  wisely  exercise  it,  to  take  such  order  by  inter- 
locutory decree  as  will  prepare  the  fund  and  marshal  the 
assets  .for  final  division  by  the  decree.  He  may  do  this  by  the 
appointment  of  an  auditor,  or  master,  or  by  the  appointment 
of  a  receiver,  or,  if  he  sees  fit,  we  see  no  objection  to  directing 
from  time  to  time  the  proper  officers  of  the  company  as  agents 
of  the  Court  to  collect  up  the  assets. 

This  agreement  to  suspend  operations  and  close  up  the  af- 
&irs  of  the  company,  is  not,  in  aiiiy  fair  sense,  either  a  preset 
forfeiting  or  laying  down  the  iranchises  of  the  corpoiatiop. 
Indeed,  it  would  seem  to  be  of  great  importance  to  the  snooess 
of  the  agreement  that  the  existence  of  the  company  do  not 
terminate.  By  unanimous  agreement,  the  members  of  anj 
corporation  may  alter  any  stipulation  which  only  affects  their 
relations  to  each  other — which  does  not  take  up  or  lay  down 
any  new  privilege,  or  affect  the  rights  of  third  persons,  and 
we  do  not  see  that  the  agreement  in  this  case  does  not  fairly 
come  within  this  principle.  The  parties  do  not  desire  a  for- 
feiture, and  it  would  be  strange  if  the  law  will  not  permit 
them  to  divide  their  assets  as  they  please.  We  are,  therefore, 
of  opinion  that  the  relief  sought  for  can  be  had  by  bill,  and 
that  jurisdiction  is  not  exclusive  by  soire  facias^  in  the  Court 
of  law,  to  forfeit.the  charter. 

Judgment  affirmed. 


Mary  A.  E.  R.  Hill  et  a?.,  plaintifls  in  error,  vs.  Dakiei* 

S.  Pbiitttjp,  defendant  in  error. 

A  Judge  of  the  Superior  Court  in  this  State  did  not  have  the  powef) 
either  in  term  or  at  Chambers,  under  the  Act  of  20th  Februarji  l^t 
or  under  the  provisions  of  any  statutOi  or  of  the  common  law,  iognni 
authority  to  a  trustee  to  sell  and  convey  land  held  by  said  trustee  for 
an  infant  cestui  que  trust,  unless  such  infant  was  made  a  party  to  the 
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proceedings  institated  for  that  purpose  bj  a  representative  properly 
appointed.  « 

Trusts.    Sala    Parties.    Infants.    Before  Judge  Harvey, 
Floyd  Superior.  Court     July  Term,  1872, 

.  Maiy  A.  E.  R.  Hill  and  her  husband,  H.  B.  Hill,  iSled 
their  bill  against  Daniel  S.  Printup  to  set  aside  a  sale  of 
property,  held  in  trust  for  the  said  Mary,  made  by  her  father, 
James  B.  Perkins,  to  Daniel  S.  Printup,  on  August  25th, 
1865.  The  bill  alleged  that  the  sale  was  made  under  an  or- 
der of  the  Superior  Court  of  Floyd  county,  obtained  by  Per- 
kins, as  trustee,  at  the  January  term,  1861,  upon  a  petition 
filed  by  him  for  that  purpose ;  that  when  the  deed  was  made 
by  said  trustee  under  the  aforesaid  proceedings,  the  said  cestui 
que  trust  entered  her  full  and  free  consent  on  the  same,  and 
that  the  Superior  Court,  at  the  January  term,  1866,  passed  an 
order  affirming  the  sale.  The  bill  furtlier  alleged  that  at  the 
time  of  the  granting  of  each  of  the  aforesaid  orders,  and  of 
the  consent  to  the  said  deed,  the  said  Mary  was  a  minor ;  that 
she  was  not  made  a  party,  in  any  manner,  to  the  proceedings 
had  before  said  Court ;  that  Printup  purchased  with  full  no- 
tice of  all  the  facts  aforesaid ;  that  the  proceeds  of  the  said 
property  was  squandered  by  said  trustee,  and  not  applied  to 
the  use  and  benefit  of  the  said  cestui  que  trust. 

Upon  demurrer  filed  the  bill  was  dismissed  and  complain- 
ants excepted. 

Wright  &  Feathbrstok,  for  plaintiffs  in  error. 

Printup  &  Fouche;  Underwood  &  Bowell,  for  de- 
fendant.* 

Trippe,  Judge. 

Before  the  passage  of  the  Act  of  February  20th,  1854,  a 
Judge  at  Chambers  had  no  power  to  order  the  sale  of  trust 
property:  10  Georgia,  429.  By  that  Act  he  might  so  order 
"where  all  parties  in  interest  are  represented  and  consenting, 
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and  where  there  is  no  question  of  fact  in  dispute,  *  *  *  and 
8uch  orders  and  decrees  shall  be  as  valid  as  if  passed  and  made 
during  the  regular  session  of  the  Superior  Court  of  the  county 
on  the  verdict  of  a  jury.'^  Thi^  Act  implies  that  if  such 
order  be  obtained  in  term  time,  it  must  be  on  the  verdict  of  a 
jury.  If  it  be  granted  at  a  regular  term,  then  it  is  from  a 
Court  of  chancery,  and  chancery  jurisdiction  is  conferred  in  tbis 
State  upon  the  Superior  Courts,  and  not  upon  the  Judges 
thereof:  10  Georgia,  429;  Cobb's  Digest,  467. 

This  was  the  state  of  the  law  before  the  Code,  and  a  verdict 
of  a  jury  was  necessary  when  the  order  or  decree  was  granted 
at  a  regular  term.  By  section  4147,  a  verdict  may  not  now 
in  all  cases  be  required.  But  whether  the  application  be  made 
at  Chambers  or  at  a  regular  term,  all  parties  in  interest  most 
have  notice  and  be  represented  or  made  parties  to  the  pro- 
ceedings. If  a.  minor  be  interested,  and  have  a  guardian,  that 
guardian  must  be  a  pUrty,  and  if  he  have  no  guardian  there 
must  be  a  guardian  ad  lUeni  appointed.  These  are  the  pres- 
ent statutory  provisions,  as  will  be  seen  by  sections  4164, 
4165  of  the  Code,  and  they  are  but  affirmations  of  what  the 
law  was  before. 

In  the  argument,  authority  was  quoted  from  1  Daniel 
Chancery  Practice,  205,  that  "  an  infant  defendant  is  as  much 
bound  by  a  decree  in  equity  as  a  person  of  full  age,"  etc 
The  very  quotation  shows  that  the  in&nt  in  such  cases  is  a 
defendard  and  a  party,  and  the  same  authority  says  it  is  the 
rule  to  serve  the  minor  personally  "with  the  process. 

In  all  Courts,  English  or  American,  all  parties  in  ioterest} 
whether  sui  juris,  married  women,  infants  or  lunatics,  must 
be  made  parties  to  proceedings  affecting  their  interests,  and 
must  have  notice :  30  Georgia,  394 ;  2  Mad.  Pr.,  351.  As  a 
general  rule,  a  trustee  cannot  institute  proceedings  in  a  Court 
of  equity,  relating  to  the  trust  property,  without  making  the 
whole  of  the  oestuis  que  trust  parties :  Hill  on  Trustees,  543 ; 
1  Dan.  Ch.  Pr.,  311.  The  cases  where  it  is  not  necessary  to 
make  them  parties  are  such  as  trustees  acting  under  a  deed, 
with  power  to  sell  and  to  apply  the  proceeds,  or  where  the  in- 
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terest  of  the  cestui  que  trust  is  collateral  to  the  rights  of  the 
plaintiff  trustee  and  the  defendant  to  the  suit ;  as  where  a  bill 
is  filed  by  one  trustee  against  his  co-trustee,  to  compel  him  to 
replace  the  trust  fund,  which  had  been  misapplied  or  appro- 
priated by  him:  Hill  on  Trustees,  543,  545;  3  Ves.,  75;  1 
Dan.  Ch.  Pr.,  312.  If  it  be  a  suit  at  law  for  asserting  or  de- 
fending the  legal  title,  and  the  legal  interest  be  in  the  trustee, 
he  may,  alone,  be  a  party. 

In  the  case  under  consideration,  the  father  was  the  trustee 
of  his  infant  daughter.  In  an  ex  parte  proceeding,  he  ob- 
tained an  order  to  convert  land  into  money.  He  was  not 
under  bond  as  trustee,  and  no  bond  was  required  to  secure  to 
the  infant  the  proceeds  of  the  sale.  The  infant  did  not  have 
a  guardian,  whose  duty  it  would  have  been  to  have  protected 
her  rights,  and  who  would  have  been  liable  for  his  failure  so 
to  do. 

We  do  not  think  an  order  was  legal  or  valid  giving  au- 
thority to  the  trustee  to  make  such  a  change  as  this  in  the 
property  of  a  minor  cestui  que  trust  without  the  guards  the 
law  provides  for  her  protection  being  observed.  The  order 
obtained  afler  the  sale  from  the  Judge,  ratifying  what  had 
been  done,  was  procured  upon  the  written  consent  of  the 
cestui  que  trusty  who  was  still  a  minor,  being  quite  a  young 
girl,  and  incompetent  to  give  her  rjonsent  so  as  to  be  bound 
by  it.  The  bill  charged  ki^wlcdge  of  all  these  facts  on  the 
part  of  defendant. 

We  are  of  Opinion  that  the  Court  erred  in  sustaining  the 
demurrer  and  dismissing  the  bill. 

Judgment  reversed. 


Richard  V.  Mitchell,  plaintiff  in  error,  vs.  Dakiel  S. 

PRINTUP,  defendant  in  error. 

Wbere  land  is  leased  for  a  term  of  years,  and  tbe  lessee  places  improve- 
tnenls  thereon,  and,  before  the  expiration  of  tbe  lease^  sells  said  im- 
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provements  and  his  interest  under  the  lease  to  the  lessor,  taldnganote 
in  part  payment  therefor,  the  lessee  is  not  entitled  to  a  Tender's  lieo 
upon  the  land  for  the  amounl  of  the  note.     (R.) 

Vendor^s  lien.  Before  Judge  Harvey.  Floyd  Superior 
Court.     January  Adjourned  Term,  1872. 

Daniel  S.  Printnp  brought  complaint  against  Charles  H. 
Smith,  as  administrator  of  William  R.  Smith,  deceased,  on  a 
note  for  $225  00,  claiming  as  security  therefor  a  vendor's  lien 
on  the  land  of  Richard  V.  Mitchell.  The  jury  retnmed  s 
verdict  for  the  plaintiflT  for  the  amount  of  said  note  ^ith  in- 
terest, and  established  said  lien. 

The  property  upon  which  the  Hen  is  claimed  was  conveyed 
by  William  R.  Smith  to  James  P.  Perkins,  and  by  Perkins 
to  R.  V.  Mitchell,  before  the  commencement  of  this  suit 
Perkins  and  Mitchell  purchased  with  notice  of  Printup's 
claim. 

For  the  remaining  fiusts,  see  the  decision. 

Wbight  &  Featherston,  for  plaintiff  in  «Tor. 

Printup  &  FoucHE ;  Underwood  &  Rowell,  for  de- 
fendant. 

Warner,  Chief  Justice. 

Theplaintiff  brought  his  action  against  the  defendant  on  a 
promissory  note  made  by  his  intestate,  and  claimed  that  he 
was  entitled  to  a  vendor^s  lien  on  the  land  of  the  intestate  to 
secure  the  paytnent  of  the  note  on  the  following  statement  of 
facts.  On  the  4th  day  of  October,  1850,  the  defendant's  in- 
testate executed  to  the  plaintiff  a  lease  for  a  city  lot  in  the 
city  of  Rome,  for  the  term  of  fifteen  years,  the  plaintiff  to  pay 
yearly  the  sum  of  $25  00  for  the  rent  of  the  ground.  At  the 
end  of  the  term,  the  defendant's  intestate,  William  R.  Smith, 
was  to  have  all  the  improvements  which  the  plaintiff  might 
put  on  the  lot  at  a  reasonable  valuation,  or  the  plaintiff  iw 
to  have  the  refusal  to  buy  the  lot  at  a  reasonable  valuation. 
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The  plaintiff  built  a  brick  law  office  on  the  lot  and  occapied 
the  same.  It  is  claimed  by  the  plaintiff  that  in  the  month  of 
October^  1857,  the  date  of  the  note,  that  he  sold  to  the  de- 
fendant's intestate  his  interest  in  the  house  built  hy  him  on 
the  lot,  and  that  the  note  now  sued  on  was  given  in  part  pay* 
ment  of  the  purchase  money  due  therefor. 

There  is  no  evidence  in  the  record  of  any  such  sale,  or  that 
the  note  was  given  in  part  payment  thereof.  But  conceding 
these  facts  to  have  been  proved,  would  the  land  of  the  intes- 
tate, on  which  the  house  was  built  in  accordance  with  the 
agreement  of  the  parties  in  the  lease,  be  bound,  under  the 
vendor's  lien,  for  the  value  of  the  house  for  which  it  is  alleged 
the  note  was  given  ?  In  our  Judgment,  the  plaintiff  cannot 
enforce  a  vendor's  lien  for  the  payment  of  the  note  against  the 
land  of  the  intestate,  on  the  statement  of  fiicts  disclosed  in 
this  record.  The  plaintiff  never  had  any  title  to  the  land, 
but^  on  the  contrary,  recognized  the  title  thereof  to  have  been 
in  the  intestate  by  stipulating  in  the  lease  that  be  would  pay 
$25  00  yearly  for  the  rent  of  the  ground  on  which  the  house 
was  to  be  built.  The  agreement  was  that  the  plaintiff  might 
build  his  house  on  the  intestate's  land,  occupy  it  until  the  ex- 
piration of  the  lease,  by  paying  the  yearly  ground  rent  of 
$25  00,  and  then,  instead  of  removing  the  house,  he  was  to 
be  paid  a  reasonable  valuation  for  it,  or  the  plaintiff  should 
have  the  refusal  to  purchase  the  lot  at  a  reasonable  valuation. 
The  plaintiff  did  not  wait  until  the  termination  of  the  lease, 
but,  as  it  is  allied,  sold  his  interest  in  the  house  and  his 
rights  under  the  lease  to  the  intestate,  and  took  the  note  in 
question  in  part  payment  thereof.  Did  the  plaintiff  sell  or 
convey  any  land  to  the  defendant's  intestate  which  would  en- 
title him  to  a  vendor's  lien  thereon  for  the  unpaid  purchase 
money  due  therefor?  The  title  to  the  land  was  already  in 
the  defendant's  intestate.  The  plaintiff  sold  the  value  of  the 
improvements  he  had  put  on  the  land  and  his  rights  under 
the  lease.  In  other  words,  he  relinquished  to  the  owner  of 
the  land  all  his  rights  under  the  lease,  including  the  improve- 
ments made  thereon,  at  a  reasonable  valuation,  it  is  to  be  pre- 
Vol.  ZLTiii.  80. 
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sumedy  or  he  would  not  have  done  so.  The  sale  of  his  rights, 
including  the  improvements  on  the  lot  under  the  agreemeot 
contained  in  the  lease,  to  the  defendant's  intestate  in  October, 
1867,  was  not  such  a  sale  or  conveyance  of  land  as  will  give 
to  the  plaintiff  a  vendor's  lien  on  the  land  of  the  defendant's 
intestate  for  the  unpaid  purchase  money  due  therefor. 
Let  the  judgment  of  the  Court  below  be  reversed. 


John  Jokes,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

1.  This  Court  will  not  reverne  the  jadgment  of  the  Judge  of  the  Saperior 
Court  refasiug  a  new  trial,  simply  because,  from  the  evidence,  there 
may  arise  in  a  fair  mind  a  reasonable  doubt  of  the  prisoner's  guilt. 

2.  To  authorize  a  new  trial  on  this  ground,  the  failure  in  the  testimony 
to  establish  guilt  must  be  so  complete  as  to  make  doubt  and  aDce^ 
tainty  inevitable.  If  a  fair  mind  may,  under  the  testimoDy,  be  ssiifl* 
fied  beyond  a  reasonable  doubt,  the  verdict  is  not  illegal. 

Criminal  law.  New  trial.  Reasonable  doubt.  Before 
Judge  Hopkins.  Fulton  Superior  Court.  October  Term, 
1872. 

John  Jones  was  placed  on  trial  on  an  indictment  charging 
him  and  one  Joe  Bugg  with  the  offense  of  robbery,  alleged  to 
have  been  committed  upon  A.  Hartman  on  September  19th, 
1872.    The  defendant  pleaded  not  guilty. 

The  evidence  made  the  following  case :  On  SeptetAber  18th, 
1872,  as  Hartman  was  proceeding  towards  Decatur  from  At- 
lanta, near  the  line  between  Fulton  and  DeKalb  counties,  Joe 
Bugg,  a  colored  man,  approached  and  asked  him  if  he  knew 
where  he  could  obtain  employment  as  a  blacksmith.  Upon 
Hartman's  stating  that  he  did  not,  Bugg  produced  a  small 
brass  lock,  which  he  said  he  carried  as  a  specimen  of  his  work, 
at  the  same  time  showing  to  Hartman  how  he  locked  and  un- 
locked it  with  a  spring.  Whilst  engaged  in  this  conversation, 
another  colored  man  came  up,  to  whom  Bugg  propounded  the 
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same  question  as  to  employment.  This  individual  replied 
that  he  knew  a  man  on  the  Air  Line  Railroad  who  wished  to 
hire  a  good  blacksmith.  The  new  comer  had  a  heavy  black 
beard  all  around  his  &ce,  of  the  ^^  kinky  "  order,  but  not  as 
"  kinky  '*  as  a  negro's  hair.  The  defendant  strikingly  resem- 
bles this  person,  with  the  exception  that  he  has  no  beard.  If 
the  defendant  is  the  same  person,  Ihe  beard  was  false.  The 
new  comer  asked  to  see  the  brass  lock.  Taking  hold  of  it, 
he  endeavored  to  unlock  it,  but  failing,  he  proposed  to  bet 
Bugg  $20  00  or  $50  00  that  he  could  not  unlock  it.  Bugg 
replied  that  he  had  no  money,  but  said  that  Hartman  would 
bet  him  that  he  (Hartman)  could  unlock  it.  Hartman,  sus- 
pecting something  wrong,  started  off,  when  the  man  witii  the 
beard  asked  him  if  he  was  not  going  to  bet?  Upon  Hart- 
man's  replying  that  he  was  not,  this  person  stated  that  he  was 
going  to  have  $20  00  out  of  him.  Bugg  simultaneously  drew 
and  presented  his  pistol,  saying  to  Hartman  that  if  he  left 
without  handing  over  $20  00  he  would  shoot  him.  Thus  in- 
timidate^^  and  alarmed  for  his  life,  Hartman  handed  $20  00 
to  the  bearded  negro,  who  immediately  went  off  into  the 
bushes.     When  this  individual  was  gone,  Bu^  retired  also. 

Mrs.  A.  C.  Watts,  who  saw  the  person  supposed  to  be 
the  defendant  as  he  was  approaching  Hartman,  testified  that 
the  resemblance  to  the  defendant  in  size,  color  and  general  ap- 
pearance was  striking.  That  he  had  no  beard  at  the  time  he 
passed  her.  That  she  did  not  have  an  opportunity  to  scruti- 
nize his  face,  as  he  held  his  head  down  in  such  a  manner  as  to 
conceal  it. 

Hartman  stated  that  he  had  no  doubt  but  that  the  defend- 
ant was  one  of  the  men  who  robbed  him ;  that  the  beard  was 
fiilse,  and  used  as  a  disguise. 

Joe  Bugg,  who  had  previously,  during  the  same  term,  been 
convicted,  testified  that  the  man  with  the  beard  was  one  Lewis 
Sharp,  who  had,  since  the  commission  of  the  offense,  abscon- 
ded ;  that  defendant  was  not  with  him. 

Dorothea  Webster  testified,  that  Bugg,  defendant,  and  Sharp 
were  all  in  a  wagon  yard  together  on  Decatur  street,  in  the 


460    SUPREME  COURT  OF  GEORGIA. 

Jones  V8,  The  State  of  Georgia. 

city  of  Atlanta,  on  the  day  of  the  alleged  robbery.    She  fur- 
ther stated  facts  tending  to  prove  an  alibi  for  defendant. 

The  jury  found  the  defendant  guilty.  A  motion  for  a  new 
trial  was  made,  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  overruled,  and  the  de- 
fendant excepted. 

Thbasher  &  Thrasher,  for  plaintiff  in  error. 

John  T.  Glenn,  Solicitor  General,  for  the  State, 

McCay,  Judge. 

* 

This  case  turns  solely  on  the  question  whether  the  verdict 

of  guilty  is  -so  entirely  unsupported  by  the  testimony  as  to 
make  the  verdict  illegal.  It  is  assumed  that  if  the  evidence 
leaves  the  mind  of  this  Court  in  doubt  as  to  the  guilt  of  the 
accused,  that  the  verdict  is  illegal.  We  do  not  so  understand 
the  rule.  If  the  jury  doubt,  it  is  their  duty  to  acquit ;  bat  if 
they  have  found  the  defendant  guilty,  and  the  Judge  has  re- 
fused a  new  trial,  the  evidence  must  be  so  shockingly  insuffi- 
cient as  to  satisfy  this  Court  that  no  reasonable  mind  could  &il 
to  doubt.  The  object  with  which  we  look  into  the  testimony 
is  to  determine  the  state  of  the  mind  of  the  jury.  We  strive  to 
discover,  not  so  much  the  guilt  or  innocence  of  the  prisoner, 
as  whether  the  jury  have  made  an  honest  verdict,  and  have 
not  acted  by  mistake,  passion  or  prejudice.  To  apply  this 
rule  to  this  case,  we  cannot  say  that  a  iair-minded  jury  might 
not,  irom  this  testimony,  have  been  satisfied  beyond  a  reason- 
able doubt,  of  the  guilt  of  the  accused.  It  is  a  very  &ir  in- 
ferenca  that  the  prisoner  put  a  false  beard  on  his  chin  after 
the  lady  got  past  him,  and  had  it  there  when  he  came  up  to 
the  person  robbed.  This  supposition  would  clear  up  almost 
all  doubt  of  his  guilt,  and  this  supposition  is  almost  inevita- 
ble, because  of  the  singular  difference  of  these  two  witnesses 
as  to  the  presence  or  absence  of  a  beard  on  the  same  man,  at 
almost  the  same  time.  For  it  is  dear  that  the  man  the  lady 
saw  without  a  beard  was  the  same  man  who,  with  a  beard, 
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aided  in  the  robbery.  The  evidence  of  the  accomplice  is 
worth  very  little.  Indeed,  when  the  defense  failed  to  show 
that  there  was  any  such  man  about  Atlanta  at  that  time  as 
he  names,  referring,  as  he  does,  to  Rice,  and  others  who  knew 
him,  the  argument  that  Sharp  is  a  myth  is  very  strong. 
The  statement  of  the  colored  woman  as  to  Sharp  has  but  little 
weight,  since  that  the  man  she  testifies  M^as  Sharp,  depends  on 
the  prisoner's  and  his  accomplice's  statements,  made  to  her, 
too,  after  the  arrest.  On  the  whole,  while  the  proof  of  the 
identity  of  the  prisoner  with  the  robber  is  not  proven  as 
clearly  as  identity  is  sometimes  proven,  we  can  easily  see  how 
an  honest  jury  might  feel  no  reasonable  doubt  of  that  identity. 
Judgment  affirmed. 


Charlotte  Roe,  plaintiff  in  error,  vs,  John  C.  Maund, 

defendant  in  error. 

1.  When  there  are  two  deeds  executed  at  different  times  by  the  same 
▼eador  to  different  vendees,  and  both  are  recorded,  bat  neither  of  them 
within  tweWe  months  from  its  execution,  the  oldest  deed  has  priority 
over  the  one  subsequently  executed. 

2.  Under  the  evidence  in  this  case,  the  Court  below  should  have  granted 
A  new  trial. 

New  trial.  Deed.  Registry.  Ejectment.  Before  Judge 
Sbbsions.    Appling  Superior  Court.     March  Term,  1872. 

John  C.  Maund  brought  complaint  aginst  Charlotte  Roe, 
for  lot  of  land  number  three  hundred  and  twenty-five,  in  the 
second  district  of  Appling  county,  containing  four  hundred 
and  ninety  acres.     The  defendant  pleaded  a  prescriptive  title. 

The  facts  of  this  case  were  as  follows:  Both  parties  claimed 
nnder  a  grant  to  James  Phillips,  dated  April  27th,  1839. 
Plaintiff  held  under  a  deed  from  Phillips  to  W.  B.  Gideon, 
<lated  November  5th,  1843,  and  the  defendant  under  a  deed 
from  the  grantee  to  Robert  Flurnoy,  dated  in  June,  1839. 
Neither  of  these  deeds  were  recorded  within  twelve  months. 
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The  Court  charged  the  jury,  "that  the  plaintiff  could  not 
recover  on  the  weakness  of  the  defendant's  title,  but  od  the 
strength  of  his  own;  that  neither  deed  from  the  grantee  being 
recorded  in  time,  the  oldest  would  prevail." 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  because  the  verdict  was  oontnuy  to 
the  evidence  and  the  charge  of  the  Court.  The  motion  m& 
overruled  and  defendant  excepted. 

W.  B.  Gaulden,  by  brief,  for  plaintiff  in  error. 

J.  C.  Nichols,  by  Z.  D.  Harrison,  for  defendant  in 
error. 

Trippb,  Judge. 

1.  The  principle  that  the  oldest  deed  has  precedence  over 
a  subsequent  deed,  when  neither  is  registered  within  twelve 
months  of  its  execution,  although  the  junior  deed  be  recorded 
first,  has  been  decided  and  recognized  in  10  Georgia^  253;  13 
Ibid.,  1;  25  Ibid.,  648;  29  Ibid.,  440;  33  Ibid.,  565;  See 
Code,  section  2663. 

2.  There  was  no  evidence  in  the  record  to  show  that  the 
title  which  was  conveyed  out  of  the  grantee  by  the  oldest  deed 
should  not  prevail.  The  plaintiff  oould  recover  only  on  the 
strength  of  his  own  title,  and  if  defendant  showed  a  prior 
deed  from  the  grantee  to  another  vendee,  it  was  evidence  that 
there  was  a  better  title  than  plaintiff's  vendor  held. 

Judgment  reversed  and  new  trial  granted. 


Fleming  Jordan,  Solicitor  Greneral,  plaintiff  in  error,  t«. 
Elbert  W,  Baynes  et  al.,  defendants  in  error. 

Pending  the  proeeedings  by  scire  facias  against  the  securities  on  a  hood 
given  for  the  appearance  of  a  prisoner  who  was  charged  with  the 
offense  of  murderi  an  Act  of  the  General  Asssemblj  was  passed  re- 
lieving the  securities  from  liability  on  the  payment  of  the  costs.    The 
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Solicitor  General  had  no  vested  right  in  the  bond  to  the  amount  of  five 
per  cent  of  which  the  General  Assembly  could  not  deprive  him.    (R.) 

Criminal  law.     Constitational  law.     Costs.     Before  Judge 
BoBiNSON.    Jasper  Superior  Court    August  Term,  1872. 

For  the  tacts  of  this  case^  see  the  decision. 

Fleming  Jordan,  Solicitor  Greneral,  for  plaintiff  in  error. 

C.  L.  Bartlett,  for  defendants. 

Warmer,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  the  bond  of 
one  Digby,  who  was  indicted  for  murder,  and  his  securities 
had  been  forfeited,  that  a  edre  facias  was  issued  thereon 
against  the  securities  and  whilst  the  same  was  pending,  and 
before  judgment  the  General  Assembly  passed  an  Act  relieving 
the  securities  irom  all  liability  on  said  bond  on  the  payment 
of  all  costs.  The  defendants  having  pleaded  the  Act  to  the 
scire  faxAas  pending  against  them,  the  Court  decided  that  the 
securities  should  be  discharged  from  their  liability  on  said 
bond  upon  their  paying  to  the  Solicitor  General  of  the  sum  of 
$5  00  for  his  costs,  and  the  Court  costs  due  on  ih^sdrejaciaa. 
Whereupon  the  Solicitor  Greneral  excepted.  In  our  judgment 
the  Solicitor  General  was  entitled  to  the  $5  00  allowed  him 
by  law  for  the  proceeding  by  scire  fada^  to  enforce  the  recog- 
nizance and  no  more,  except  such  fees  as  are  allowed  him  by 
law  to  be  taxed  as  Court  costs,  and  which  the  securities  were 
bound  to  pay  under  the  Act.  The  Solicitor  General  claims  that 
he  had  a  vested  right  in  the  bond  to  the  amount  of  five  per 
cent,  of  the  sum  due  thereon,  of  which  the  Greneral  Assembly, 
by  the  passage  of  the  Act  in  question,  could  not  deprive  him. 
This  was  a  debt  due  to  the  State,  and  not  a  debt  due  to  the 
Solicitor  Greneral,  either  in  his  official  capacity  or  otherwise, 
and  being  a  debt  due  to  the  State,  it  was  competent  for  the 
General  Assembly  to  relieve  the  securities  from  the  payment 
of  it  on  such  terms  as  they  might  deem  proper.    There  was 
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no  judgment  on  the  scire  founaa,  and  if  there  had  been,  it  is 
not  perceived  how  that  ooald  have  vested  in  the  Solicitor 
Greneral  a  right  to  receive  five  per  cent,  on  the  amount  of  ihe 
bond.  The  law  gives  to  him^  as  his  fees  for  every  amoant 
eoUeded  on  proceedings  to  enforce  a  recognizance,  five  per 
cent,  as  an  officer  of  the  State,  and  that  is  all. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Maoon  and  Augusta  Railroad  Company,  plaintiff  in 
error,  vs.  Clayton  Vaughn,  defendant  in  error. 

When  in  a  suit,  against  a  railroad  company,  for  killing  the  plaintiff's 
mule  by  the  negligent  running  of  its  trains,  it  appeared  that  the  mule 
was  found  dead  near  the  track  one  morning,  under  circumstances  in- 
dicating that  it  had  been  killed  by  the  tram,  which  had  passed  that  way 
during  the  previous  night,  and  it  further  appeared  that  the  place 
where  the  mule  was  killed  was  in  a  field,  into  which  the  plaintiff  had 
turned  it  with  other  stock  to  graze,  and  that  said  field  was  a  common 
inclosure  of  the  plaintiff's  land  and  the  railroad  track — the  plaintiff's 
fence  on  two  sides,  running  over  the  right  of  way  to  the  track,  and 
with  cattle- pits  across  the  track : 

Heldj  That  under  such  circumstances  the  railroad  company  was  not  liable 
for  killing  the  mule,  unless  there  was  some  actual  negligence  o(  the 
persons  managing  the  train,  and  it  appearing  affirmatively  by  the  evi- 
dence, (without  contradiction)  that  there  was  no  negligence  or  want 
of  care,  and  the  jury  having  found  for  the  plaintiff,  the  Judge  ooght 
to  have  granted  a  new  trial. 

Railroads.  Negligence.  Fences.  Before  Judge  Robinson. 
Baldwin  Superior  Court.    August  Term,  1872. 

Clajton  Vaughn  brought  complaint  against  the  Maooaaod 
Augusta  Raihroad  Company  for  $250  00  damages,  allied  to 
have  been  sustained  by  reason  of  the  killing  of  a  mule  by 
defendant. 

The  defendant  pleaded  the  general  issue,  and  that  the  kill- 
ing of  the  mule  was  the  result  of  an  unavoidable  accident 

The  evidence  made  the  following  case:  Thefiule  was  found 
on  October  28th,  1871,  near  the  track  of  defendant,  in  a 
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mutilated  condition^  with  every  appearanoe  of  having  beea 
killed  by  a  passing  train.  The  right  of  way  of  the  defendant 
waB  not  inclosed.  A  fence  inclosed  plaintiff's  farm  together 
with  the  right  of  way,  on  both  sides  of  defendant's  track,  but 
there  was  nothing  to  prevent  stock  from  grazing  on  either 
side  of  said  track  at  pleasure.  It  was  plaintiff's  habit  to  turn 
his  stock  into  this  inclosure  after  the  crops  were  gathered.  A 
high  fence  crossed  the  right  of  way  of  defendant  to  the  track, 
with  a  cattle-pit  acvoaa  the  latter,  on  each  side  of  plaintiff's 
land.  The  ownership  and  value  of  the  mule  were  proven  as 
charged  in  the  declaration.  The  defendant  proved  that  every 
care  and  precaution  was  exercised  by  its  employees  on  the 
night  the  mule  was  killed.  This  evidence  was  uncontradicted. 
The  jury  returned  a  verdict  in  &vor  of  the  plaintiff  for 
$200  00.  A  motion  was  made  by  the  defendant  for  a  new 
trial  on  the  grounds  that  the  verdict  was  contrary  to  the  evi- 
dence and  to  the  law.  The  motion  was  overruled  and  the 
defendant  excepted. 

L.  H.  Briscoe  ;  George  F.  Pierce,  by  Z.  D.  Harrison, 
for  plaintiff  in  error. 

Crawford  &  Williamson,  for  the  defendant. 

McCay,  Judge. 

The  evidence  of  the  absence  of  any  negligence  in  running  . 
the  train  at  the  moment  of  the  killing  of  this  mule  is  very 
strong,  and  is  wholly  uncontradicted.  Nobody  saw  the  mule 
killed ;  indeed,  it  is  only  by  inference  (very  strong,  it  is  true,) 
that  the  fact  is  made  out  of  the  killing  by  the  train  at  all.  It 
was  night,  and  the  driver  testifies  positively  to  the  use  of  the 
greatest  care.  A  railroad  company  is  not  liable  for  an  unon 
voidable  accident,  even  under  our  statute  in  relation  to  stock. 
If,  with  every  reasonable  precaution,  proper  lookout,  and 
proper  speed  and  proper  attention,  an  unavoidable  damage 
ensues,  the  company  which  has,  by  law,  a  right  under  such 
precautions  to  run  its  trains,  is  not  responsible. 
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The  presamption  is  against  the  road,  and  the  proof  under 
our  law  must  be  made  that  there  was  no  negligence  or  want 
of  ordinary  care.  It  has  been  argued  in  this  case  that,  as  the 
road  was  not  fenced,  this  was  n^Iigeace;  that  nobody  has  a 
right  to  use  a  dangerous  machine  like  a  moving  train,  exoefi 
within  an  inclosure.  '  This  is  a  very  important  question,  and 
one  that  is  not  definitely  settled  in  this  State;  at  least,  so  &r 
as  to  determine  whether,  if  this  be  aU  the  n^ligence  shown  in 
a  particular  case,  a  railroad  company  is  liable  for  acddentBto 
stock  running  at  large.  We  do  not,  however,  think  the  ques- 
tion arises  here.  This  killing  was  of  stock  in  a  field  into 
which  the  mule  had  been  deliberately  turned  by  the  owner. 
The  field  was  a  common  one.  It  inclosed  the  road  as  well  as 
the  plaintiff's  land,  and  it  was,  in  the  nature  of  things,  a  tm- 
tool  inclosure.  By  running  h|^  fence  up  to  the  road,  and  hav- 
ing pits  dug  across  the  track,  the  plaintiff  consented  that  the 
defendant's  inclosure  and  his  should  be  a  common  one,  and 
should  be  used  by  each  for  its  own  purposed.  As  to  the  plain- 
tiff, therefore,  there  was  no  negligence  in  the  company  for 
failing  to  have  a  fence.  Against  everybody  else  it  had  a  fenoe, 
and  as  to  him,  there  was  a  mutual  consent  that  there  should 
be  a  common  inclosure.  He  turned  his  mule  into  that  field 
with  a  fiill  knowledge  of  the  danger  and  of  the  mutual  a^ 
rangement.  He  knew  the  trains  would  pass,  and  pass  at 
night,  and  that  the  very  thing  which  did  happen  might  occur. 
He  had  the  right  to  expect  that  the  agents  of  the  company 
would  exercise  care  and  prudence  in  running  the  train.  That) 
it  is  proven,  they  did.  The  question  of  the  duty  of  the  com- 
pany to  build  a  fence  against  stock  running  at  large  does  not, 
therefore,  in  our  opinion,  arise. 

Judgment  reversed. 
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Ameua  Smith,  plaintiff  in  error,  w.  John  L.  Hamilton  et 

a/.,  defendants  in  error. 

1.  A  gave  B  an  obligation  to  pay  a  certain  amoant  of  money,  and  also 
to  assume  and  discharge  the  debts  owed  by  6,  and  by  B  and  A,  as  con< 
tained  in  a  schedule  therein  referred  to,  and  at  the  same  time  executed 
to  B  a  mortgage  to  secure  him  for  said  certain  sum,  and  also  for  the 
payment  of  said  debts,  reciting  in  the  mortgage  the  fact  that  said  obli- 
gation was  given,  and  its  substance : 

Held,  That  the  lien  of  said  mortgage  is  good  to  indemnify  Q  for  what- 
ever amount  of  said  debts  he  may  have  to  pay. 

2.  That  the  wife  of  A,  who  sets  up  a  purchase  of  the  mortgaged  property 
from  her  husband  after  the  execution  of  the  mortgage,  and  with  notice 
of  it,  cannot  enjoin  B  from  enforcing  his  rights  under  the  mortgage,  on 
the  ground  that  said  debts  were  not  included  in  the  mortgage,  or  that 
she  had  no  notice  of  their  amount. 

Injunction.  Mortgage.  Before  Judge  Habvey.  Floyd 
Superior  Court.    January  Term,  1872. 

Amelia  Smith  filed  her  bill  against  John  L.  Hamilton  and 
Levi  P.  May,  sheriff  of  Floyd  county,  making,  substantially, 
the  following  case :  On  May  27th,  1869,  Hamilton  and  Smith, 
the  husband  of  complainant,  entered  into  a  written  contract, 
by  which  the  former  sold  to  the  latter  his  entire  interest  in 
the  stock  of  drugs,  etc.,  in  the  store  of  Hamilton  &  Smith, 
and  in  the  rights  and  credits  belonging  to  the  same.  In  con- 
sideration of  which,  Smith  agreed  to  pay  to  Hamilton  $1,100, 
as  follows :  $100  00  in  cash ;  $575  00  on  or  before  January 
1st  next  thereafter,  and  the  balance  of  $425  00  to  be  canceled 
by  the  conveyance  by  one  Doyle  of  a  lot  in  the  city  of  Dalton 
to  said  Hamilton.  Smith  further  assumed  the  payment  of  the 
entire  debts  and  liabilities  of  the  late  firm  of  Hamilton  & 
Tumley,  of  J.  L.  Hamilton,  as  their  successor,  and  of  the 
firm  of  Hamilton  &  Smith,  as  contained  in  a  schedule  that 
day  agreed  upon ;  and  if  the  schedule  should  be  subsequently 
found  to  be  incorrect,  a  due  and  proper  allowance  should  be 
made  therefor  in  a  final  settlement. 

On  the  same  day.  Smith  executed  to  Hamilton  the  follow- 
ing mortgage : 
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"GEORGIA— Floyd  County: 

"Know  all  men  by  these  presents^  that  whereas,  I  have 
this  day  purchased  of  Dr.  J.  L.  Hamilton  bis  entire  interest 
in  the  stock  of  drugs  and  medicines  and  merchandise  in  store 
in  the  city  of  Rome,  and  have  given  my  obligation  to  pay  the 
balance  of  the  purchase  money,  being  $575  00,  by  or  between 
this  and  the  first  day  of  January  next,  according  to  the  terms 
of  a  covenant  this  day  made  him^  to  secure  said  Hamilton  in 
the  faithful  and  just  performance  of  my  contract  touching  the 
said  sum  of  $575  00,  and  the  payment  of  the  liabilities  of 
the  late  firm  of  Hamilton  &  Tarnley,  and  of  said  Hamilton, 
and  of  the  late  firm  of  Hamilton  &  Smith,  in  the  drug  busi- 
ness :  I  do  hereby  mortgage  to  him,  the  said  Hamilton  and 
his  assigns,  the  said  interest  which  he  has  this  day  conveyed 
to  me,  with  all  the  rights  and  privileges  under  said  mortgage, 
as  now  appertain  to  like  conveyances  and  securities  by  the 
laws  of  this  State. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 

this  27th  May,  1869. 

(Signed)  "J.D.SMITH. 

"  In  presence  of: 

"  Thomas  J.  Perry,  J.  P.'* 

On  November  16th,  1869,  complainant  purchased  of  h^ 
husband,  J.  D.  Smith,  with  notice  of  the  aforesaid  mortgage, 
but  not  of  the  above  recited  contract  of  sale,  the  said  stock  of 
goods,  upon  the  following  terms:  oomplainant  was  toaooount 
to  said  Smith  and  his  family  for  $1,000  00,  said  sum  being 
the  exemption  of  personalty  allowed  to  them  by  the  Ordinary 
of  Clay  county,  in  said  stock;  also,  to  pay  the  balance  due  on 
the  mortgage  to  Hamilton.  Complainant  paid  to .  Smith  on 
the  day  of  the  sale  to  her,  $3,000  00  for  said  goods,  and  on 
January  4th,  1870,  settled  the  balance  due  on  the  mortgage,  to- 
wit :  the  $575  00.  Notwithstanding  these  &cts,  Hamilton  has 
foreclosed  said  mortgage,  allying  to  be  due  thereon  $2,120  64 
principal,  and  $100  00  interest,  and  is  about  to  have  the  ex- 
ecution based  thereon,  levied  upon  said  stock  of  goods.    If 


ATLANTA,  JANUARY  TERM,  1873.         469 

Smith  V8,  Hamilton  et  aL 

complainant  were  to  claim  said  stock  after  the  levy,  she  would 
be  unable  from  poverty  to  give  the  necessary  bond  and  secu- 
rity. Hamilton  is  insolvent  and  therefore  unable  to  respond 
to  complainant  for  the  damages  that  will  be  sustained  by  her 
in  case  a  levy  is  made.  Prayer,  that  Levi  P.  May,  sheriff, 
and  his  deputies,  be  enjoined  from  levying  said  mortgage  ex- 
ecution, and  that  if  the  sathe  be  already  levied,  that  said  levy 
be  directed  to  be  dismissed,  unless  the  plaintiff  in  execution 
give  lK)nd  and  security  in  the  sum  of  $4,000  00,  to  secure 
complainant  in  any  damage  she  may  sustain ;  that  the  mort- 
gage execution  be  canceled;  that  the  writ  of  subpcena  may 
issue. 

The  defendants  demurred  to  the  bill.  The  demurrer  was 
sustained  and  the  bill  dismissed.  Complainant  excepted  to 
the  aforesaid  ruling  and  assigns  error  thereon. 

W.  D.  Elam,  by  T.  W.  Alexandeb,  for  plaintiff  in  error, 

Smith  &  Branham,  by  Underwood  &  Rowell,  for  de- 
fendant in  error. 

Trippe,  Judge. 

J.  D.  Smith  purchased  of  Hamilton  his  interest  in  a  stock 
of  drugs  owned  by  Hamilton  &  Smith,  and  gave  his  obliga- 
tion to  pay  Hamilton  a  certain  amount  of  money,  and  also  to 
pay  certain  debts  of  Hamilton  &  Smith,  and  other  debts  for 
which  Hamilton  was  liable.  The  obligation  recited  that  a 
schedule  of  those  debts  was  agreed  upon  and  in  Smith's  pos- 
s^ion.  Smith  at  the  same  time  executed  to  HamiltTa 
mortgage  on  the  interest  he  purchased,  ^^  to  secure  Hamilton 
in  the  faithful  and  just  performance  of  his  contract,  touching 
said  sum  of  $675  00,  and  the  payment  of  the  liabilities  of 
Hamilton  &  Smith,''  etc.,  referring  therein  to  the  obligation 
above  mentioned. 

Mrs.  Smith,  the  wife  of  J.  D.  Smith,  claims  that  she  after- 
wards purchased  from  her  husband  the  whole  stock  of  drugs ; 
that  she  had  notice  of  the  mortgage,  and  paid  the  $575  00, 
but  denies  that  she  had  any  notice  of  her  husband's  liability 
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for  the  payment  of  the  debts  of  Hamilton  &  Smith  and  others^ 
and  prays  an  injunction  to  restrain  Hamilton  from  levyiDga 
Ji.  fa,  sued  out  on  the  forclosure  of  said  mortgage,  od  the 
goods  mortgaged.  She  alleges  that  she  cannot  file  her  claim 
if  the  levy  is  made^  and  give  the  bond  and  security  required 
by  law. 

We  think  that  the  specification  of  the  debts  or  liabilities  for 
which  the  obligation  was  given  was  sufficient^  and  it  im 
therein  stated  that  they  were  set  forth  in  a  schedule  in  the 
possession  of  the  obligor.  That  bound  the  obligor^  and  for  a 
sum  certain,  or  a  sum  which  could,  with  absolute  verity,  be 
made  certain.  The  mortgage  was  given  to  secure  the  per- 
formance of  the  terms  of  that  obligation^  stating  what  thoee 
terms  were. 

In  10  New  Hampshire  Reports,  210,  it  was  held  that  where 
a  mortgage  is  given  to  secure  a  particular  sum,  and  also  a  bond, 
the  condition  of  which  covers  all  the  liabilities  of  the  mort- 
gagor to  the  mortgagee,  the  mortgage  shall  be  construed  in 
conformity  with  the  bond.  In  that  case,  the  Court  say,  "the 
bond  being  made  at  the  same  time,  and  referred  to  in  this 
manner,  may  be  considered,  as  between  the  parties,  as  if  it  was 
part  of  the  condition." 

Here  the  obligation  or  bond  and  the  mortgage  were  execa- 
ted  the  same  day ;  the  mortgage  referred  to  the  obligation  and 
its  contents,  and  was  given  to  secure  its  performance.  The 
wife  of  the  mortgagor,  who  sets  up  a  subsequent  purchase 
from  her  husband,  admits  notice  of  the  mortgage,  but  denies 
that  she  knew  it  was  for  more  than  a  security  for  |575  00. 
If  she  had  notice  of  the  mortgage,  it  was  notice  of  all  its  re- 
citals, and  of  all  the  debts  it  was  given  to  secure.  It  will  not 
do  in  such  a  case  to  permit  a  husband,  by  a  transfer  to  his 
wife,  to  enable  her  to  set  up  technicalities  whereby  the  prop- 
erty may  be  protected  from  the  payment  of  his  liabilities. 

Judgment  affirmed. 
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Ai/ATiA  C.  WiSTBROOK,  trustee,  plaintiff  in  error,  vs.  John 
G.  "Davib  et  al,,  administrators,  defendants  in  error. 

1.  Defendants  in  eqnitjr  cannot,  at  the  same  time,  charge  and  discharge 
themselves  by  their  answer.     (R.) 

2.  The  Court  should  instruct  the  jury  as  to  what  was,  and  what  was  not 
responsive  to  the  bill,  in  order  to  make  it  evidence  for  the  defendants. 
(R.) 

8.  Where  a  trustee  received  a  large  snm  of  money  in  April,  1860,  and  in 
Febmary,  1864,  obtained  an  order,  from  the  Judge  of  the  Superior 
Court,  authorizing  him,  as  trustee,  to  invest  the  fund  then  in  his  hands 
in  Confederate  money,  in  Confederate  bonds,  which  was  done,  and  the 
same  became  worthless,  it  was  error  to  charge  that  the  order  of  the 
Judge  of  the  Superior  Conrt  was  conclusive  proof  that  it  was  trust 
money  which  was  so  ordered  to  be  invested.     (R.) 

4.  When  a  tmstee  has  received  donfederate  money  during  the  war  In  the 
discharge  of  his  legal  duty,  when  it  was  the  common  currency  of  the 
country,  in  good  faith,  when  prudent  business  men  were  receiving  it, 
he  will  be  protected,  but  the  facts  and  circumstances  nnder  which  it 
wastreceived,  must  be  clearly  and  satisfactorily  shown  as  evidence  of 
that  good  faith  and  the  fairness  of  the  transaction.     (R.) 

5.  If  a  trustee  violates  the  law  in  the  discharge  of  his  duties,  he  is  re- 
sponsible for  such  violation,  no  matter  how  honestly  he  may  have 
acted.     (R.) 

Equity.  Charge  of  Court.  Evidence.  Res  adjudicala. 
Trustee.  Confederate  money.  Before  Judge  Cole.  Hous- 
ton Superior  Court.     May  Term,  1872. 

For  the  facts  of  this  ease,  see  the  decision. 

C.  C.  Duncan;  Samuel  Hall;  Nisbets  A  Jackson, 
for  plaintiff  in  error. 

B.  M.  Davis  ;  Warren  &  Grioe,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants as  administrators  of  Burnham,  praying  for  an  account 
and  settlement  of  a  fund  of  $4,081  68,  alleged  to  have  been 
received  by  their  intestate  in  his  lifetime,  as  trustee  for  Cath- 
arine Westbrook.    On  the  trial  of  the  case,  the  jury,  under 
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the  charge  of  the  Court^  found  a  verdict  for  the  defendants. 
A  motion  was  made  for  a  new  trial  on  the  several  grounds  set 
forth  in  the  record,  which  was  overruled  by  the  Court  and 
the  complainant  excepted.  It  appears  from  tlie  record  that 
on  the  26th  day  of  April,  1860,  Barnham,  the  defendants' 
intestate,  received  as  trustee  for  Mrs.  Westbrook,  the  sum  of 
$4,081  68.  In  February,  1864,  Burnham  obtained  an  order 
from  the  Judge  of  the  Superior  Court  authorizing  him,  9& 
trustee,  to  invest  the  fund  then  in  his  hands  in  Confederate 
money  in  Confederate  bonds — which  was  done,  and  the  BBme 
became  worthless. 

The  main  point  in  the  case  is,  how  and  in  what  maoDer 
did  the  fund  received  by  the  trustee  in  1860,  glide  into  Con- 
federate money  in  1864,  when  the  same  was  invested  by  him 
in  Confederate  bonds  under  the  order  of  the  Judge  of  the 
Superior  Court  ?  It  is  quite  clear  that  it  was  not  Confed- 
erate money  when  the  trustee  received  it,  and  he  never  inade 
any  return  of  his  actings  and  doings  as  trustee,  in  relation  to 
that  trust  fund,  as  the  law  required  him  to  do.  The  defend- 
ants admit  in  their  answer  that  their  intestate  received  the 
$4,081  68,  as  charged  in  complainant^s  bill,  but  allege  that  to 
the  best  of  their  information  and  belief  that  fund  was  con- 
verted into  Confederate  money  by  their  intestate  in  l^e  due 
execution  of  his  trust,  and  ask  to  be  protected  under  the  order 
investing  the  same  in  Confederate  bonds.  The  Court  charged 
the  jury  that  the  answer  of  the  defendant,  upon  their  infor- 
mation and  belief,  was  not  evidence,  unless  responsive  to  the 
bill,  then  it  is  evidence,  but  did  not  instruct  them  what  was  or 
was  not  responsive  to  the  bill.  This  charge  of  the  Court,  in 
view  of  the  facts  of  the  case,  was  error.  As  before  stated, 
the  answer  admits  the  receipt  of  the  money  by  their  intestate 
in  1860,  but  sets  up  by  way  of  avoidance  of  his  liability 
therefor,  that  in  some  way  in  the  execution  of  his  trust  it  got 
into  Confederate  money.  This  latter  part  of  the  answer  was 
Qot  responsive  to  the  allegations  in  the  bill,  and  was  not  evi- 
dence for  them,  it  being  upon  their  information  and  belief 
only.    The  Court  should  have  instructed  the  jury  as  to  what 
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was  and  what  was  not  responsive  to  the  bill  in  order  to  make 
it  evidence  for  the  defendants:  Netd  vs.  PaJtUm^  40  Oeorgia 
ReportSy  363.  The  Court  also  charged  the  jury  contrary  to 
ihe  request  of  complainant's  connsel,  that  the  order  of  Judge 
liochraue  was  condiisive  proof  upon  complainant  that  it  was 
trust  money  which  was  so  ordered  to  be  invested.  This  charge 
of  the  Coart  was  error  in  view  of  the  fects  of  this  case. 
Whilst  it  may  be  true  that  the  order  of  Judge  Lochrane  was 
conclusive  that  the  defendants'  intestate  did  invest  the  Con- 
federate money  tiien  in  his  hands  as  trust  property,  still,  that 
order  was  not  conclusive  as  to  how  or  in  what  manner  the 
fund  received  by  the  defendants'  intestate  in  1860  got  into 
Confederate  money  in  1864.  The  point  in  the  case  was  how 
did  the  trust  fund  received  by  the  defendants'  intestate  in 
1860  get  into  a  Confederate  trust  fund  in  1864,  to  be  invested 
as  such  under  that  order.  The  defendants'  intestate,  by  some 
means  had  converted  the  trust  fund  into  Confederate  money, 
and  the  order  only  authorized  him  to  invest  (hat  Confederate 
money.  Whether  the  defendants'  intestate  had  wrongfully  or 
improvidently  converted  the  trust  fiind  received  by  him  in 
1860  into  Confederate  money,  as  such  trustee  was  not  involved 
or  adjudicated  by  the  order  of  Judge  Lochrane. 

It  is  true,  this  Court  has  held  on  several  occasions,  and  now 
holds,  that  when  trustees  have  received  Confederate  money 
during  the  war  in  discharge  of  their  legal  duty  when  it  was 
the  common  currency  of  the  country,  in  good  faith,  when  pru- 
dent business  men  were  receiving  it,  that  they  would  be  pro- 
tected ;  but  this  Court  has  always  held  that  the  fecte  and  cir- 
cumstances under  which  it  has  been  received,  must  be  clearly 
and  satisfactorily  shown  as  evidence  of  that  good  faith  and 
the  fairness  of  the  tratisaction,  or  they  will  not  be  protected. 
When  a  trustee,  in  the  discharge  of  his  legal  duty,  has  received 
into  his  hands  good  funds,  and  seeks  to  discharge  himself 
from  liability  therefor,  on  the  ground  that  the  same  has  been 
converted  by  him  into  Confederate  money  and  lost,  the  burden 
of  proof  is  upon  the  party  who  insists  upon  such  loss,  and  he 

should  be  required  to  make  clear  and  satisfectory  proof  that 
Vol.  xltju.  81. 
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he  has  acted  with  entire  good  fiiith  to  entitle  him  to  be 
protected.  The  definition  of  good  &ith  which  the  Gooit 
gave  in  charge  to  the  jury  in  this  case  was  error^  to-wit: 
^'Honesty  and  a  purpose  to  do  right,  no  matter  how  mistakea 
about  the  law."  If  a  trustee  violates  the  law  in  the  discharge 
of  his  duties  as  trustee,  then  he  is  responsible  for  such  viola- 
tion, no  matter  how  honestly  he  may  have  acted ;  his  ignoranoe 
of  the  law  wiU  not  excuse  him,  for  trustees  as  well  as  other 
persons  are  bound  to  know  the  law  and  to  regulate  their  con- 
duct by  it.  But  when  they  act  honestly  and  in  good  fiiith  in 
the  discharge  of  their  duties  under  the  law  and  not  in  viola- 
tion thereof,  then  they  will  be  protected. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Henry  F.  Russell,  Mayor,  for  use,  etc.,  plaintiff  in  error, 
w.  Michael  CDowd  d  oZ.,  defendants  in  error. 

Michael  O'Dowb,  plaintiff  in  error,  tw.  Henry  F.  Rus- 
SEliL,  Mayor,  for  use,  etc.,  et  aL,  defendants  in  error. 

(Tbippk,  Judge,  did  not  preside  in  these  ouesO 

« 

1.  Where  fire  or  six  snita  were  pending  in  the  name  of  the  Mayor  of 
Augusta  for  the  use  of  yarious  partiesi  against  the  principal  and  seca* 
rities  of  an  anctioneer's  bond,  the  same  defenses  existing  in  each  case, 
and  one  of  the  caaes  was  tried  and  a  verdict  had,  and  the  case  carried 
to  the  Supreme  Court  of  this  State  by  bill  of  exceptions,  with  a^up^r- 
sedetUf  and  at  the  same  term  of  the  Superior  Court  at  which  this  ?e^ 
diet  was  taken,  the  Court  permitted  verdicts  and  judgments  in  all  Uie 
cases  to  be  taken,  and  passed  an  order,  without  objection  from  any  of 
the  parties,  directing  that  execution  should  not  issue  in  any  of  sud 
cases  until  the  case  carried  to  the  Supreme  Court  was  disposed  of,  and 
the  case  having  been  decided  in  the  Supreme  Court,  was,  by  writ  of 
error,  carried  to  the  Supreme  Court  of  the  United  Statea : 

Held,  That  the  order  staying  execution  in  said  caaes,  not  having  been 
excepted  to,  is  still  operative  until  the  case  is  disposed  of  by  the  Su- 
preme Court  of  the  United  States,  or  until  said  order  is  set  aside  on  a 
motion  for  that  purpose. 

2.  When  it  appears  from  the  papers  on  file  with  the  clerk  of  the  Superior 
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Court  of  this  State  that,  in  a  case  carried  hj  writ  of  error  from  i)i\n 
Court  to  the  Supreme  Court  of  the  United  States,  proper  steps  have 
been  taken  to  supersede  the  judgment,  the  Courts  of  the  State  have  no 
longer  jurisdiction  of  the  case  until  the  same  is  disposed  of  by  the  ap- 
pellate Court,  or  until,  by  order  of  said  Court,  the  execution  is  per- 
mitted to  proceed  for  want  of  a  supersedecu  or  otherwise. 
8.  The  remedy  at  law,  by  affidavit  of  illegality,  is  adequate  to  stop  the 
progress  of  the  execution,  and  a  bill  to  enjoin  them  was  properly  de- 
murred to,  as  the  defendant  has  a  complete  and  adequate  remedy  at 
law. 

Supersedeas.  United  States  Courts.  Jurisdiction.  Ille- 
gality. Before  Judge  Twiggs.  Richmond  Superior  Court. 
January  Term,  1872. 

Injunction.  Illegality.  Before  Judge  Gibson.  Eichmond 
county.    At  Chambers.    August  21st,  1872. 

Henry  F.  Russell,  Mayor  of  the  city  of  Augusta,  for  the 
use  of  Harper  C.  Bryson,  brought  an  action  of  debt  against 
Clarence  V.  Walker,  principal,  and  William  C.  Jones  and 
Michael  O'Dowd,  securities,  on  a  bond  executed  by  said 
Walker  as  vendue  master  of  said  city.  Three  other  suits  of 
a  precisely  similar  character  were  brought  by  said  Mayor  for 
the  use,  respectively,  of  William  Glendcnning,  administrator, 
the  Georgia  Railroad  and  Banking  Company,  and  of  the  As- 
signee of  Swift  &  Horsey,  bankrupts.  Upon  the  verdict  ob- 
tained against  the  securities  in  Bryson's  case,  judgment  was 
entered,  execution  issued  and  was  levied  upon  the  property  of 
Michael  CVDowd.  An  affidavit  of  illegality  was  filed  thereto. 
The  issue  thus  formed  was  submitted  to  the  Court  upon  the 
following  agreed  statement  of  facts : 

"  Clarence  V.  Walker  was  elected,  gave  bond,  and  qualified 
as  auctioneer  of  the  city  of  Augusta,  under  the  Act  of  Decem- 
ber 24,  1827.  Four  suite  were  brought  on  his  bond,  in  Rich- 
mond Superior  Court,  for  money  collected  from  the  sale  of 
goods,  which  was  not  paid  over. 

"At  January  term,  1871,  of  that  Court,  the  first  case,  in 
fkvor  of  William  Glendenning,  administrator,  was  tried.     De- 
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fendants  pleaded  in  this  case  the  discharge  of  Walker  as  a 
bankrupt^  and  a  release  thereby  of  the  securities. 

"  On  a  hearing  thereof,  the  Court  discharged  Walker,  hold- 
ing the  securities  liable  under  the  33d  section  of  the  Bankmpt 
Act,  and  a  verdict  was  entered  against  them. 

'^In  the  other  three  cases  no  plea  was  filed,  counsel  for  the 
plaintiff  recognizing  the  fact  that  the  defense  was  the  same  in 
all  the  cases,  and  waiving  the  filing  of  pleas. 

^^The  Judge  allowed  verdicts  to  be  taken  against  the  secu- 
•  rities  in  tliese  other  three  cases,  but  ordered  as  follows :  'That 
execution  be  stayed  for  thirty  days  from  the  final  adjournment 
of  the  Court,  and  if  a  bill  of  exceptions  is  filed  therein,  until 
the  decision  of  the  same  in  the  case  of  Henry  F.  Kussell,  for 
the  use  of  William  Glendenning,  ts.  C.  V.  Walker  et  ai.^  in 
the  Supreme  Court,  be  made  in  that  Court,  the  parties  to  the 
said  cases  reserving  the  same  rights  as  if  each  and  all  of  these 
cases  had  also  been  taken  up  under  bills  of  exceptions,  and  a 
decision  of  the  Supreme  Court  in  the  Glendenning  case  to 
control  each  case.' 

''To  the  decision  in  the  Glendenning  case  both  parties  to 
that  suit  excepted,  O'Dowd  giving  as  security  on  his  superse- 
deas bond  in  that  case,  Peter  Sheron  and  Patrick  H.  Prim- 
rose, but  filing  no  supersedeas  bonds  in  the  other  cases. 

"  The  case  was  heard  at  the  July  term,  1 871,  of  the  Supreme 
Court,  J.  P.  Carr  and  James  C.  0.  Black,  Esqs.,  appearing  of 
counsel  for  O'Dowd,  H.  W.  Billiard,  Esq.,  of  counsel  for 
Glendenning,  administrator,  and  Frank  H.  Miller,  of  coun- 
sel for  H.  C.  Bryson,  Grcorgia  Railroad  and  Banking  Com- 
pany, and  the  Assignee  of  Swift  &  Horsey,  the  three  plain- 
tiff whose  executions  were  suspended  until  the  decision  bj 
the  Supreme  Court  of  Greorgia. 

"On  the  31st  day  of  October,  1871,  the  Supreme  Court  of 
Georgia  affirmed  the  decision  of  Richmond  Superior  Court, 
holding  the  securities  liable,  but  reversed  the  decision  reliev- 
ing Walker.  The  remiUitur  fix)m  the  Supreme  Court  was 
filed  in  Richmond  Superior  Court,  November  3, 1871. 
"On  the  10th  of  November,  1871,  in  the  Glendenning  case, 
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Jones  &  Walker  having  declined  to  join  therein,  Michael 
O'Dowd  filed  in  the  Supreme  Court  of  Georgia  a  writ  of  error 
to  December  term,  1871,  of  the  Supreme  Court  of  the  United 
States,  and  a  bond,  dated  November  7th,  1871,  approved  by 
Chief  Justice  Lochrane,  for  $913  46,  purporting  to  be  in 
conformity  to  section  twenty-second  of  the  Act  of  Congress, 
of  September  24th,  1789,  which  was  executed  in  Richmond 
county,  Georgia,  in  the  presence  of  James  C.  C.  Black,  Esq., 
one  of  the  counsel  of  O'Dowd,  in  this  Court,  who  acted  as  a 
Notary  Public  in  taking  the  bond  whereon  Peter  Sheron  and 
Patrick  H.  Primrose  signed  as  securities.  A  copy  of  the  writ 
of  error  was  filed  in  the  clerk's  office  of  Richmond  Superior 
Court,  November  16th,  1871,  and  one  in  the  Supreme  Court 
of  Georgia,  November  10th,  1871. 

"  No  writ  of  error  or  bond  was  filed  by  O'Dowd  in,  or  ref- 
erence made  in  the  proceedings  had  by  him,  to  the  other  cases 
in  which  executions,  by  order  of  Richmond  Superior  Court, 
were  to  be  stayed  until  the  decision  of  the  Supreme  Court  of 
Georgia.  No  bond  or  writ  of  error  has  ever,  in  any  case,  been 
filed  in  Richmond  Superior  Court. 

"A  motion  has  been  made  in  the  Supreme  Court  of  the 
United  States  to  docket  and  dismiss  the  Glendenniug  case, 
which  has  been  argued,  but  not  decided.  On  the  16th  Jan- 
uary, 1872,  judgment  was  entered  against  C.  V.  Walker,  pur- 
suant to  remittitur  from  the  Supreme  Court  of  Georgia,  and 
a  return  of  nulla  bona  had  thereon." 

Counsel  for  plaintiff  moved  to  dismiss  the  affidavit  of  ille- 
gality, under  the  law  and  the  facts  agreed  on : 

1st.  Because  no  bond  had  been  filed  with'tlie  affidavit. 

2d.  Because  the  order  of  Richmond  Superior  Court,  set 
forth  in  said  affidavit  of  illegality,  only  suspended  the  en- 
forcement of  the  above  fi.  fas.  until  a  decision  of  the  Supreme 
Court  of  Georgia  in  the  Glendenning  case. 

3d.  Because  the  order  of  the  Superior  Court  of  Richmond 
county,  set  forth  in  the  affidavit  of  illegality,  (the  decision  of 
the  Supreme  Court  in  the  Glendenning  case  having  been  pro- 
nounced,) is  now  void  and  of  no  effect. 
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4th.  Because  the  said  order  of  the  Superior  Court  of  Rich- 
mond county  was  entirely  unwarranted,  without  authority  of 
law,  and  a  usurpation  of  authority,  except  so  &r  and  forsach 
length  of  time  as  the  plaintiffs  chose  to  abide  by  it. 

5th.  Because  said  order  of  Richmond  Superior  Court  wasi 
virtual  denial  of  the  right  of  plaintifis  to  have  security  on 
supersedeas  bonds,  while  the  case  of  Glendenning  was  pend- 
ing in  the  Supreme  Court,  and  can  no  longer  be  enforced. 

6th.  Because  the  persons  signing  as  securities  on  the  super- 
sedeas  bond,  dated  November  7,  1871,  and  filed  in  the  clerk's 
office  of  the  Supreme  Court,  at  Atlanta,  November  10th,  1871, 
are  the  same  persons  who  are  sureties  on  the  supersedeas  bonds 
filed  in  the  Glendenning  case  in  the  clerk's  office  of  Richmond 
Superior  Court,  April  28th  and  May  16th,  1871,  and  being 
already  bound  by  the  judgment  of  the  Supreme  Court  of 
Georgia,  the  new  bond  signed  by  them  is  a  nullity. 

7th.  Because  no  copy  of  the  writ  of  error  to  the  Supreme 
Court  of  the  United  States  was  filed  in  the  clerk's  office  of 
Richmond  Superior  Court,  where  the  records,  in  the  case  are 
kept,  until  Tuesday,  16th  of  November,  1871,  when  the  same 
should  have  been  filed  within  ten  days,  (Sunday  exclusive,) 
from  October  31,  1871,  pursuant  to  section  22,  Act  of  Con- 
gress of  September  24,  1789. 

8th.  Because  no  citation  was  served  on  Glendenning,  ad- 
ministrator, twenty  days  prior  to  the  December  term  of  the 
Supreme  Court  of  the  United  States,  as  required  by  section 
22,  Act  of  Congress,  September  24, 1789. 

9th.  Because  executions  can  issue  at  any  time  in  Georgia, 
(Code,  3569,)  and  where  oases  are  affirmed  by  the  Supreme 
Court,  on  filing  the  remittitur:  Code,  4224.  The  Act  of 
Congress  of  September  24,  1789,  section  23,  relating  only  to 
practice  in  the  United  States  Court. 

The  Court  (Judge  Twiggs)  sustained  the  affidavit  of  ille- 
gality, and  overruled  thfe  motion.  Whereupon,  plaintiff  in 
execution  excepted. 

Upon  the  verdicts  rendered  in  the  cases  of  the  Mayor,  for 
the  use  of  the  Georgia  Railroad  and  Banking  Company^  and 
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the  Mayor,  fot  the  use  of  the  assignee  of  Swift  &  Horsey, 
bankrupts,  judgments  were  entered^  and  executions  issued  and 
were  levied  upon  the  property  of  O'Dowd.  He  filed  his  bill, 
setting  forth,  substantially,  the  same  fiicts  as  were  agreed  upon 
on  the  trial  of  the  issue  formed  upon  the  affidavit  of  illegality 
in  the  Bryson  case,  praying  that  the  aforesaid  plaintiff  in  fi, 
fa.  be  enjoined  from  enforcing  said  executions,  or  either  of 
them,  until  the  case  of  the  Mayor,  for  the  use  of  William 
Glendenning,  administrator,  shall  have  been  finally  heard  and 
adjudicated. 

The  Chancellor  (Judge  Gibson)  refused  the  injunction,  and 
complainant  excepted. 

These  two  cases  were  argued  and  decided  together  in  the 
Supreme  Court 

Frank  H.  Millbr,  by  brief,  for  the  plaintiff  in  error  in 
the  first  case,  and  for  the  defendant  in  error  in  the  second. 

Joseph  P.  Carr,  by  brief,  for  the  defendant  in  error  in  the . 
first  case,  and  for  the  plaintiff  in  error  in  the  second. 

McCay,  Judge. 

1.  It  may  be  true,  that  the  order  directing  these  cases  to  be 
stayed  until  tne  bill  of  exceptions  in  the  first  case  was  dis- 
posed of  was  not  a  wise  and  just  order,  though  of  that  we 
express  no  opinion.  It  was  not  excepted  to  and  it  was  the 
judgment  of  a  Court  with  full  jurisdiction,  and  until  it  is  set 
aside  by  proceedings  for  that  purpose,  it  is  to  be  treated  as 
conclusive  between  the  parties.  We  suspect,  too,  that  the 
order  was  by  consent,  though  of  that  we  are  not  informed. 
At  any  rate,  it  would  be  contrary  to  first  principles  to  permit 
a  judgment  between  the  parties  by  a  Court  having  jurisdiction 
of  the  whole  subject,  to  be  treated  as  null  in  a  collateral  way, 
without  any  charge  of  fraud.  We  are,  therefore,  clear  that 
the  plaintiffs  cannot  go  on  to  execute  their  judgments  in 
the  face  of  this  order.  We  are  clear,  too,  that  this  order  is 
atill  operative.    It  appears  firom  the  record  that  the  bill  of 


480         SUPREME  COURT  OF  GEORGIA. 

Russell  vs.  O'Dowd  et  ol.— 0*Dowd  vs,  Russell  ei  aL 

excepfcions  was  filed  in  the  Glendeoning  case,  and  that  the 
condition  of  the  order  was  complied  with.  It  appears  forAer, 
that  there  has  been  no  final  decision  of  the  Glendeoning  case^ 
the  judgment  of  this  Court  having  been  carried  by  writ  of 
error  to  the  Supreme  Court  of  the  United  States. 

2.  Without  question  there  has  been  a  writ  of  error.  Whether 
it  is  strictly  r^ular,  whether  it  has  been  properly  served  and 
filed,  etc.,  are  not  questions  for  the  Superior  Court  of  Rich- 
mond county  to  pass  upon.  The  case  is  on  the  docket  of  the 
Supreme  Court,  it  has  jurisdiction  of  it,  and  all  sudi  questioDS 
as  it  seems  to  us  must,  in  the  nature  of  things,  be  made  there. 
It  appears,  too,  that  proper  steps  have  been  taken  to  super- 
sede the  judgment  of  this  Court  Whether  the  officer  who 
approved  the  bond  failed  to  inquire  properly  into  the  suffi- 
ciency of  the  sureties,  whether  he  has  taken  such  a  bond 
as  adds  nothing  to  the  security  of  the  plaintiff^  in  the  judg- 
ment, is,  in  our  opnion  also,  not  a  question  for  the  Superior 
Court  of  Richmond  county,  nor  is  it  for  this  Court.  Upon 
the  record  it  appears  that  the  Act  of  Congress  has  been  com- 
plied with,  whether  the  record  in  the  Federal  Court  shows  the 
same  thing  we  do  not  know.  But  until  some  judgmeni  is  had 
by  that  tribunal,  permitting  the  judgment  of  this  Court  to  go 
on,  it  is  by  the  record  stayed.  We  have  this  to  say  in  addi- 
tion. The  judgment  of  this  Court  was  that  'the  principal 
debtor  was  liable.  Even  if  there  has  been  no  mperwdeas  of 
that  judgment,  we  should  question  the  right  of  the  plainti£ 
to  go  on  against  the  two  securities  with  the  executions.  If  I 
am  not  mistaken,  the  effect  of  the  judgment  of  this  Court  was 
to  grant  a  new  trial.  And  the  sureties  have  a  right  to  have 
the  principal  joined  with  them  in  the  judgment  and  execu- 
tion. 

3.  As  the  remedy  by  affidavit  is  ample  and  complete,  there 
was  no  necessity  for  a  bill,  and  we  think  the  Judge  did  right 
in  refusing  an  injunction.  . 

,    Judgment  affirmed. 
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Wilson  C.  Hewitt,  plaintiff  in  error,  vs.  Ma.by  A.  Bbum- 

K£L,  defendant  in  error. 

1.  Where  A.  saes  H.  as  bailee  for  money  deposited  with  him  for  safe- 
keeping, and  H.,  who  was  a  partner  in  business  with  B.,  the  husband 
of  A.,  sets  up  that  the  money  was  put  into  the  partnership  by  B.»  it 
was  not  error  in  the  Court  to  decline  to  charge,  at  the  request  of  H., 
that  if  the  claim  of  A.  be  true,  yet  if  B.  put  the  money  into  the  con- 
cern of  H.  and  B.,  the  suit  should  have  been  brought  against  B.,  or 
against  H.  and  B.  The  non-joinder  of  B.  should  have  been  pleaded 
in  abatement,  in  order  for  H.  to  avail  himself  of  it.  And  H.  was  not 
entitled  to  the  charge  as  to  the  suit  being  brought  against  B.  individu- 
ally, unless  it  had  contained  the  qualification  that  H.  did  not  know  the 
money  belonged  to  A.,  when  it  was  so  put  into  the  concern  of  H.  and  B. 

2.  In  such  a  suit,  a  receipt  from  B.  to  H.,  showing  a  dissolution  of  the 
firm,  which  had  already  been  proven,  and  a  settlement  between  them 
of  the  partnership  business  was  immaterial  testimony,  and  could  not 
affect  the  rights  of  A. 

8.  Where  such  deposit  was  $950  00  in  gold,  and,  afler  demand  and  re- 
fusal, an  action  of  assumpsit  was  brought  for  that  amount  of  gold, 
"or  its  value  in  currency,''  the  plaintiff  was  entitled  to  recover  the 
▼alue  of  the  gold  at  the  time  of  the  demand,  with  interest ;  and  as  no 
evidence  was  introduced  on  the  trial  showing'  it  was  worth  any  pre- 
mium at  that  time,  the  recovery  could  only  have  been  for  $9^0  00,  with 
interest  from  the  time  of  the  demand.  The  City  Conrt  of  Augusta, 
whose  jurisdiction  is  limited  to  $1,000  00,  therefore,  had  jurisdiction 
of  the  case. 

4.  While  it  may  not  have  been  altogether  proper  for  the  Court  to  have 
said  to  the  jury,  '^  That  if  they  did  not  make  haste,  he  should  not  be 
there  to  receive  the  verdict,  as  the  Court  room  would  be  occupied  in  a 
few  minutes  by  a  democratic  meeting/'  yet  it  does  not  require  that  the 
verdict  should  be  set  aside  therefor,  on  the  ground  that  the  jury  were 
unduly  hastened  by  it  in  their  deliberations,  when  the  Court  immedi- 
ately added:  **  You  will  then  seal  your  verdict  and  return  it  in  the 
morqtng." 

5.  If  there  be  positive  evidence  to  support  the  verdict,  though  conflicting 
with  other  evidence,  and  the  Judge  who  tries  the  case  refuses  to  set  it 
aside  on  the  ground  that  it  is  against  the  weight  of  the  evidence,  this 
Court,  as  it  has  often  decided,  will  not  interfere,  unless  the  verdict  is 
80  decidedly  against  the  weight  of  the  evidence  as  to  be  evidently  the 
result  of  prejudice,  or  other  wrong  or  illegal  influence  or  motive. 

Bailment.  Partnership.  Pleading.  Evidence.  Juris- 
diction. Immaterial  error.  Jury.  New  trial.  Before  Judge 
GrOULD.    City  Court  of  Augusta.    May  Terra,  1872. 
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Mary  A.  Bnimmel  brought  assumpsit  against  Wilson  C. 
Hewitt,  on  an  account  for  (950  00  in  gold  coin  or  its  valae 
in  currency,  received  from  her  for  safe  keeping  on  May  21st^ 
1869.  The  declaration  also  contained  a  count  for  money 
loaned,  and  one  for  money  had  and  received. 

The  defendant  pleaded  the  general  issue,  and  further  that 
the  plaintiff  ought  not  to  have  or  maintain  her  aforesaid  action 
against  him,  for  the  reason  that  the  money,  the  subject  matter 
of  this  suit,  which  the  plaintiff  now  claims  to  be  and  to  have 
been,  at  the  time  it  went  out  of  her  possession,  her  separate 
and  individual  property,  was  controlled,  appropriated  and  used 
by  Joseph  Brummel,  the  husband  of  the  plaintiff,  in  the 
business  of  W.  C.  Hewitt  &  Company,  of  which  firm  the  said 
Joseph  was  then  and  there  a  co-partner,  and  as  a  part  of  his 
contribution  to  the  capital  stock  of  said  firm,  it  being  in 
amount  only  a  part  of  the  full  sum  which  he  had  undertaken 
and  promised  to  contribute. 

The  above  synopsis  of  the  pleadings  shows  the  issues  in- 
volved sufficiently  to  a  clear  understanding  of  the  decisioo, 
and  the  evidence  is  therefore  omitted. 

The  jury  returned  a  verdict  in  fevor  of  the  plaintiff  for 
the  amount  sued  for  with  interest  from  January  9th,  1872. 
The  defendant  moved  for  a  new  trial  upon  the  following 
grounds: 

1st.  Because  the  verdict  was  contrary  to  the  evidence  and 
the  law. 

2d.  Because  the  Court  erred  in  refusing  to  chai^  the  jury 
as  follows:  "If  you  believe  from  the  evidence  that  the  chiim 
of  plaintiff  is  true,  and  yet  that  Brummel  put  the  money  into 
the  concern  of  W.  C.  Hewitt  &  Company,  this  suit  should 
have  been  brought  against  Brummel  or  W.  C.  Hewitt  &  Com- 
pany.'* 

3d.  Because  the  Court  erred  in  refusing  to  admit  in  evi- 
dence the  following  receipt,  it  having  been  shown  that  Joseph 
Brummel  and  the  defendant  were  in  business  together  as  osh 
partners,  and  that  Brummel  assisted  in  the  sale  of  the  gold, 
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and  in  person  deposited  the  proceeds  in  the  National  Bank  of 
Augusta,  and  himself  put  it  into  the  business  of  W.  C.  Hewitt 
&  Company : 

"Received,  Augusta,  Georgia,  January  7th,  1871,  of  Mr. 
W.  C.  Hewitt,  seven  hundred  and  fifty  dollars,  ($750  00) 
being  in  full  for  my  entire  interest  in  the  partnership  business 
carried  on  at  No.  282  Broad  street,  Augusta,  Georgia,  under 
the  firm  name  and  style  of  W.  C.  Hewitt  &  Company  (this 
day  dissolved,)  to-wit :  all  the  stock  on  hand,  debts  due  the 
oonoern,  whether  by  notes,  due-bills,  open  accounts  or  other- 
wise, said  W.  C.  Hewitt  assuming  all  the  liabilities  and  con- 
tracts heretofore  made  in  the  name  of  the  firm. 

(Signed)  "  Joseph  Brummel," 

4th.  Because  the  amount  sued  for,  to-wit:  $950  00  in  gold 
coin,  was  beyond  the  jurisdiction  of  the  City  Court,  which 
only  extends  to  $1,000  00  in  currency,  and,  therefore,  the  suit 
should  have  been  dismissed. 

5th.  Because  the  Court  erred  in  remarking  to  the  jury  at 
the  close  of  the  charge,  as  follows:  "  Gentlemen,  if  you  do  not 
make  haste,  I  shall  not  be  here  to  receive  your  verdict,  as  this 
hall  will  be  occupied  in  a  few  minutes  by  a  democratic  meet- 
ing." The  effect  of  such  remark  being  to  defeat  that  delib- 
eration which  a  jury  should,  in  all  cases,  exercise. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Hook  &  Gardner,  for  plaintiff  in  error. 

John  T.  Shewmake;  John  S.  Davidson,  for  defendant. 

Trippe,  Judge. 

1.  The  defendant  did  not  plead  in  abatement  the  non- 
joinder of  Brummel,  nor  did  the  non-joinder  of  a  necessary 
party  appear  upon  the  face  of  the  pleadings.  He  was  not, 
therefore,  entitled  to  a  motion  for  a  non-suit,  nor  to  the  first 
charge  requested,  in  so  far  as  it  applied  to  the  suit  being 
brought  against  Hewitt  &  Company.  This,  of  itself,  relieved 
the  refusal  of  the  Court  to  give  the  written  request  in  charge^ 
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from  being  error:  1  Chancery  Pleadings,  46,  But  that  por- 
tion of  the  request  that  refers  to  an  action  against  Brummel, 
individually,  should  have  been  qualified  by  the  proviso  that 
Hewitt  did  not  know  the  money  belonged  to  Mrs.  Brummel, 
for  under  the  facts  proven  by  the  plaintiff,  as  to  the  ownership 
of  the  money  and  Hewitt's  knowledge  of  it,  both  Hewitt  and 
Brummel  would  have  been  responsible  had  the  firm  used  it, 
even  by  BrummePs  authority. 

2.  The  plaintiff  claimed  that  Hewitt  was  the  bailee  of  the 
money,  and  used  it  in  the  firm  business.  If  so  he  was  h'able. 
The  defendant  replied  that  it  was  Brnmmel's  money,  or  if  it 
was  his  wife's  he  did  not  know  it,  and  that  Brummel  pat  it 
into  the  co-partnership.  The  firm  had  been  dissolved,  and 
Hewitt  had  a  receipt  of  a  full  settlement  with  his  co-partner, 
showing  that  he,  Hewitt,  succeeded  to  all  the  assets  and  was 
to  discharge  all  the  liabilities.  We  do  not  see  how  that  re- 
ceipt could  illustrate  the  question  of  Hewitt's  liability  on  this 
bailment  to  Mrs.  Brummel,  or  how  her  rights  could  be  affec- 
ted by  it. 

3.  The  suit  was  for  $950  00  in  gold,  or  its  equivalent  in 
currency.  The  plaintiff  made  a  demand  in  January,  1872, 
and  there  was  a  verdict  for  $950  00,  with  interest  from  the 
9th  January,  1872.  There  was  no  proof  of  the  value  of  gold 
at  the  time  of  the  demand  or  afterwards.  The  Court  cannot 
judicially  take  cognizance  of  the  ^t  whether  or  not  gold  is 
worth  a  premium  over  currency,  or  if  so,  what  that  premium 
18.  The  verdict  is  for  currency.  Therefore^  it  was  not  shown 
by  the  pleading — ^for  the  value  of  the  gold  was  not  alleged— 
nor  by  the  proof,  nor  by  the  verdict  that  the  claim  was  be- 
yond the  jurisdiction  of  the  City  Court.  That  jurisdiction 
is  libiited  to  $1,000  00.  The  plaintiff  was  only  entitled  tore- 
cover  what  was  due  her  at  the  time  of  the  demand,  to-wit: 
9th  January,  1872,  with  interest.  She  only  proved  $950  00 
in  gold,  without  any  proof  as  to*  its  value  at  that  time  or  af- 
terwards. The  action  was  in  assumpsit,  or  complaint  on  con- 
tract.   The  pleader  entitled  it  at  the  conclusion  of  the  deda- 


ATLANTA,  JANUARY  TERM,  1873.        485 

Hewitt  V8.  Brumrael. 

ration  ^^  petitioner's  demand/^    It  certainly  is  not  an  action 
of  trover, 

4,  We  cannot  think  the  defendant  was  injured  by  the 
Court's  remarking  to  the  jury  that  if  they  did.0ot  make  haste 
he  would  not  be  present  to  receive  their  verdict,  as  the  Court- 
room would  in  a  few  minutes  be  occupied  by  a  public  meet- 
ing, and  adding  immediately,  "  You  can  then  seal  your  ver- 
dict and  return  it  in  the  morning."  The  objection  is  not  that 
the  privilege  was  given  to  the  jury  to  seal  their  verdict.  This 
would  have  allowed  them  to  disperse.  But  we  suppose  the 
parties  consented  to  that,  at  least  it  does  not  appear  that  the 
jury  did  disperse  before  rendering  their  verdict.  Defendant 
complains  that  the  remark  tended  to  unduly  hasten  the  jury 
in  their  deliberations.  This  might  have  been  true,  had  the 
right  not  been  given  them,  in  case  they  did  not  soon  agree,  to 
seal  their  verdict  and  disperse.  This  relieved  it  from  being 
an  injunction  that  might  otherwise  have  given  even  the  jury 
a  right  to  complain.  It  was  a  remark,  after  all,  which  was 
as  apt  to  injure  one  party  as  the  other,  provided  either  was 
liable  to  be  injured  by  it,  modified  as  it  was  by  the  right  ex- 
tended to  the  jury.  . 

5.  The  evidence  was  very  conflicting;  indeed,  on  the  main 
question,  positively  contradictory.  There  was  no  such  pre- 
ponderance on  either  side  to  authorize  this  Court  to*set  the 
verdict  aside,  over  the  refusal  of  the  Court  below  so  to  do,  no 
matter  for  whom  it  had  been.  There  were  seemingly  inex- 
plicable circumstances  on  both  sides.  It  was  hard  to  tell  ex- 
actly where  the  truth  did  lie.  The  sole  responsibility  as  to 
that,  in  such  a  case,  must  be  on  the  jury. 

Judgment  affirmed. 


I 
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H.  H.  Sullivan,  plaintiff  in  error,  vs.  Mason  J.  Hugely, 

defendant  in  error. 

(Tripps,  Judge,  having  been  of  counsel,  did  not  preside  in  this  ease.) 

1.  Where  no  ground  of  illegality  to  an  execution  is  baaed  upon  the  &ct 
that  no  affidavit  of  the  payment  of  taxes  had  been  filed  by  the  plaiotiffi 
the  levy  will  not  be  dismissed  on  motion ,  on  account  of  its  abseoce; 
(R.) 

2.  Where  the  questions  as  to  whether  the  note  which  was  the  basis  of  tibe 
judgment  from  which  the  execution  issued,  was  given  for  Confederate 
money  or  m  renewal  of  another  sote,  only  become  material  in  connec- 
tion with  whether  the  taxes  have  been  paid,  and  this  issue  was  not 
made  by  the  affidavit  of  illegality,  it  was  not  competent  to  introdoes 
testimony  upon  these  points.     (R.) 

8.  Where  a  proposition  is  made  by  the  principal  debtor  in  the  judgmeot 
to  pay  less  than  one-half  in  satisfaction  thereof,  to  which  the  plaintiff 
assented  provided  the  payment  should  be  made  within  thirty  dajs, 
this,  without  more,  did  not  injure  the  surety  or  increase  his  risk,  or 
expose  him  to  greater  liability,  by  which  he  would  be  discharged.   (B.) 

Illegality.  Tax-affidavit.  Evidence.  Principal  and  sure- 
ty. Before  Judge  Cole.  Crawford  Superior  Court  Sep- 
tember Term,  1872. 

This  case  will  be  found  fully  reported  in  the  motion  for  a 
new  trial  here  given,  and  decision  of  the  Court. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds: 

1st.  Because  the  Court  erred  in  refusing  to  dismiss  the  levy 
because  no  affidavit  of  the  payment  of  taxes  had  been  filed. 

2d.  Because  the  Court  erred  in  excluding  all  testimony 
going  to  show  the  consideration  of  the  note  which  was  the 
basis  of  the  judgment  from  which  the  execution  issued,  to 
have  been  Confederate  money. 

3d.  Because  the  Court  erred  in  permitting  to  be  read  to  the 
jury  the  following  entry  upon  the  execution,  to-wit:  "There 
was  paid  on  the  judgment  upon  which  this  fi»  fa.  is  founded, 
$63  10.  December  3d,  1870."  This  entry  was  not  tendered 
in  evidence.  Hugely,  the  plaintiff,  when  testifying,  staled 
that  the  amount  mentioned  in  said  entiy  was  the  same  as  was 
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set  forth  in  the  receipt  \vhich  was  in  evidence^  except  that 
there  was  a  mistake  of  one  dollar  in  the  amount. 

4th.  Because  the  Court  erred  in  holding  and  charging  the 
jury,  "That  the  only  question  made  by  the  affidavit  of  ille- 
gality was,  whether  or  not  the  fi.  fa,  had  been  paid  off  or 
settled,"  and  in  not  submitting  to  the  jury  the  discharge  of 
the  security,  Sullivan,  further  than  by  payment  or  settlement 
of  the  judgment. 

5th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  "That  if  Hugely,  at  any  time  after  the  making  of  the 
note  or  due-bill,  accepted  it  as  payment,  the  judgment  was 
satisfied." 

The  motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant excepted  upon  each  of  the  grounds  aforesaid. 

Jambs  S.  Pinckard;  Hammond  &  Stone,  by  A.  W. 
Hammond  &  80s,  for  plaintiff  in  error. 

T.  B.  Cabaniss,  by  Peeples  &  Howell,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  an  issue  formed 
upon  an  affidavit  of  illegality  to  an  execution.  On  the  trial 
thereof  the  jury  found  a  verdict  in  fevor  of  the  plaintiff.  A 
motion  was  made  for  a  new  trial  on  the  several  grounds  speci- 
fied therein,  which  was  overruled  by  the  Court,  and  the  de- 
fendant excepted. 

On  the  24th  day  of  August,  1871,  an  execution  was  issued 
in  favor  of  the  plaintiff  against  Dannelly,  as  principal,  and 
Sullivan,  as  security,  for  the  sum  of  $559  47,  principal,  and 
$104  30,  interest,  up  to  the  1st  of  September,  1866,  when  the 
judgment  was  obtained.  The  execution  was  levied  by  the 
sheriff  on  the  .property  of  Sullivan,  the  security,  on  the  26th 
day  of  April,  1872.  On  the  29th  day  of  April  thereafter, 
Sullivan  filed  an  affidavit  of  ill^ality  to  the  execution,  be- 
cause said  execution  has  been  settled,  discharged  and  fully 
paid  off  by  Francis  Dannelly,  and  because  deponent  was  se- 
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curity  on  said  execution  and  has  been  disohai^ed  from  all 
liability  upon  the  same  by  reason  of  said  settlement  bdsg 
made  without  deponent's  knowledge  or  consent  There  ms 
no  error  in  the  ruling  of  the  Court  as  to  the  affidavit  of  the 
payment  of  taxes,  that  question  was  not  made  by  the  defend- 
ant in  his  affidavit  as  a  ground  of  ill^ality  to  the  execotioo, 
and,  therefore,  was  not  made  an  issue  in  the  case  to  be  tried. 

There  was  no  error  in  ruling  out  the  evidence  as  to  the  con- 
sideration of  the  note  prior  to  the  judgment  as  to  whether  it 
was  given  in  renewal  of  another  note,  or  for  Confederate 
money ;  the  renewal  of  the  note  would  not  be  material  except 
as  to  the  question  of  the  payment  of  taxes  on  the  debt,  and 
that  question  was  not  put  in  issue  by  the  defendant's  affidavit 
of  illegality. 

The  issue  on  trial  was  whether  the  execution  was  ill^al  on 
the  grounds  stated  in  the  defendant's  affidavit.  Tlie  entry  on 
the  fi.  fa.,  that  $63  10  had  been  paid,  dated  3d  December, 
1870,  but  not  signed  by  anybody,  it  appears  by  reference  to 
the  third  ground  of  the  motion  for  a  new  trial,  was  not  ten- 
dered in  evidence  as  testimony,  but  the  plaintiff,  when  on  the 
stand  as  a  witness,  explained  it  by  saying  it  was  the  same 
money  as  that  specified  in  the  receipt,  only  that  there  was  a 
mistake  of  $1  00  in  the  amount ;  there  was  no  error  in  rela* 
tion  to  that  point  in  the  case. 

It  appears  from  the  evidence  in  the  record,  that  some  time  in 
the  year  1870,  the  plaintiff  asked  the  defendant,  Dannellj,  at 
the  church,  what  he  was  willing  to  pay  on  the  judgment, 
(Sullivan  not  being  present)  defendant  said  he  was  willing  to 
pay  $240  00,  which  plaintiff  agreed  to  accept  in  satisfaction 
of  the  judgment,  and  the  plaintiff  states  that  he  told  the  de- 
fendant, Dannelly,  he  did  not  mind  giving  him  thirty  days  to 
pay  the  money.  Some  short  time  after  this  conversation,  Dan- 
nelly sold  a  bale  of  cotton  and  went  to  the  plaintiff's  hoose 
and  paid  him  $64  10,  and  took  from  the  plaintiff  the  follow- 
ing receipt:  ^'Keceived  $64  10  upon  the  settlement  on  the 
judgment  of  M.  Hugely  vs,  F.  Dannelly.  December  3d,  1870." 
At  the  same  time  Dannelly  gave  plaintiff  his  due-bill  for 
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the  balance  of  the  $240  00.  A  few  days  afterwards,  Dan- 
nelly  states  that  he  went  to  the  plaintifip's  house  to  have  the 
judgment  settled,  plaintiff  was  not  at  home,  left  a  few  lines 
for  him  with  plaintiff^s  wife,  asking  him  to  have  the  judg- 
ment satisfied,  or  send  him  his  note ;  the  plaintiff  did  not  do 
either,  and  the  note  remained  in  plaintiff's  possession. 

Hugely  and  his  wife  both  state  that  when  the  due-bill  or 
note  was  written  by  Dannelly,  plaintiff  refused  to  take  it  in 
payment  of  the  judgment,  that  Dannelly  left  it  on  the  table, 
where  Mrs.  Hugely  found  it  with  other  papers,  and  she  put 
them  all  in  the  drawer. 

It  also  appears  in  the  record  .that  Dannelly,  at  the  time  of 
this  transaction,  did  not  have  any  more  property  than  was  ex- 
empt from  levy  and  sale,  but  that  Sullivan  was  entirely  sol- 
vent. The  main  question  in  the  case  was  whether  the  &ct  of 
Dannelly's  leaving  his  due-bill  with  the  plaintiff,  and  the 
same  remaining  in  his  possession  under  the  circumstances  as 
shown  by  the  evidence,  was  a  payment  of  the  balance  of  the 
$240  00  which  the  plaintiff  agreed  to  take  in  satis&ction  of 
the  judgment  The  Court  charged  the  jury  that  the,  only 
question  made  by  the  affidavit  of  illegality  was  whether  or 
not  the  Ji.  fa.  had  been  paid  off  or  settled,  but  did  not  sub- 
mit to  the  jury  as  to  whether  the  security  was  discharged 
other  than  by  the  payment  or  settlement  of  the  judgment, 
and  this  is  assigned  as  error. 

The  defendant's  counsel  requested  the  Court  to  charge  the 
jury,  "  That  if  the  plaintiff,  at  any  time  after  making  the  note 
or  due^Ulf  accepted  it  as  payment,  the  judgment  was  satis- 
fied f  which  request  the  Court  refused,  and  this  is  assigned  as 
error. 

There  was  no  error  in  the  charge  of  the  Court  to  the  jury 
in  view  of  the  facts'^of  this  case.  There  was  a  proposition 
made  by  the  principal  debtor  on  the  judgment  to  pay  less  than 
one-half  of  it  in  satis&ctioa  thereof,  to  which  proposition  the 
plaintiff  assented,  provided  he  would  do  so  within  thirty  days ; 
this  proposition  by  the  principal  debtor  in  the  judgment,  and 
the*assent  of  the  plaintiff  thereto,  without  more,  did  not  in- 
Vou  XLvni.  82. 
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jure  the  surety,  or  increase  his  risk,  or  expose  him  to  any 
greater  liability.  There  was  no  agreement  not  to  enforce  the 
judgment  against  the  principal  for  a  consideration,  or  to  in- 
dulge him  at  all,  but  the  proposition  assented  to  by  the  plaio- 
tiiF  was,  if  you,  the  principal  defendant,  will  pay  $240  00, 
less  than  one-half  of  the  judgment,  within  thirty  days,  I  will 
take  it  in  full  satisfaction  of  the  judgment,  and  the  qdestion 
was,  whether  such  payment  had  in  &ct  l>een  made;  there  was 
no  other  question  in  the  case.  Had  the  judgment  been  satis- 
fied by  the  payment  of  the  money  under  the  proposed  settle- 
ment of  it? 

The  second  ground  in  the  affidavit  of  illegality  is  based  on 
the  fact  that  there  had  been  such  a  settlement  of  the  judg- 
ment by  the  principal  debtor,  and  hence  the  whole  question 
turned  upon  the  fact  whether  the  proposed  settlement  of  the 
judgment  had  been  made.  There  is  no  evidence  in  the  rec- 
ord that  the  plaintiff,  at  any  time  after  the  making  of  the 
note  or  due-bill,  accepted  it  as  payment,  or  agreed  to  do  so, 
and  it  would  have  been  very  strange  conduct  on  his'  part  un- 
der the  fects,  if  he  had  done  so.  There  was  no  error  in  the 
refusal  of  the  Court  to  charge  as  requested  upon  this  point 
in  the  case.  This  is  a  very  adroit  attempt  to  pay  off  the  bal- 
ance of  the  $240  00  with  the  defendant's  insolvent  note  or 
due-bill.  If  it  had  been  intended  to  have  been  a  payment  io 
full,  why  did  not  the  receipt  taken  at  the  time  specify  that 
the  full  amount  of  the  $240  00  had  been  paid  instead  of  the 
$64  10  paid  in  cash? 

The  verdict  of  the  jury  was  right  under  the  law  and  the 
evidence  contained  in  the  record,  and  we  will  not  disturb  it 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Alexander  J,  S.  Jackson,  guardian,  plaintiff  in  error,  vs. 
Samuel  C.  Hitchc?ock,  defendant  in  error. 

1.  Samuel  G.  Hitchcock  having  been  appointed  guardian  of  Irby  Hud- 
soD)  by  the  Ordinary  of  Sumter  county^  moved  his  guardianship  in 
terms  of  the  law  to  Hancock  county.  On  the  arrival  of  Hudson  at 
the  age  of  fourteen  years,  Hitchcock  was,  by  petition^  removed  on  the 
ground  that  Hudson  was  now  fourteen  years  old,  and  had  chosen  an- 
other  guardian.  This  was  done  in  the  county  of  Hancock.  Soon  af- 
ter, A.  J.  S.  Jackson  was  appointed  guardian  of  Hudson,  whose  resi- 
dence was  then  in  Greene  county.  Jackson,  the  new  guardian,  cited 
Hitchcock,  who  resided  in  Fulton  county,  before  the  Ordinary  of  Greene 
county,  to  account.  Hitchcock  acknowledged  service  of  the  citation, 
but  did  not  appear,  and  on  an  ex  parte  hearing  the  Ordinary  gave  a 
judgment  against  Hitchcock.  An  execution  was  issued  and  levied, 
and  Hitchcock  filed  an  affidavit  of  illegality  on  the  gronnd  that  the 
Ordinary  of  Greene  county  had  no  jurisdiction  to  call  him  to  account: 

Held,  That  as  the  Ordinary  of  Greene  county  did  not  have  the  record 
of  Hitchcock's  guardianship,  and  as  Hitchcock  had  never  been  ap- 
pointed by  him  or  been  in  any  way  subject  to  his  jurisdiction,  said  Or* 
dinary  had  no  power  to  call  him  to  account  or  to  give  a  judgment 
against  him. 

2.  The  acknowledgment  of  service  of  the  citation  was  no  waiver  of  the 
jurisdiction,  and  as  Hitchcock  did  not  appear  or  plead  to  the  citation^ 
the  judgment  was  void,  and  the  remedy  by  affidavit  of  illegality  may 
be  used  to  make  the  question  of  jurisdiction. 

Guardian  and  ward.  Jurisdiction.  Illegality.  Waiver. 
Service.  Before  Judge  Robinson.  Greene  Superior  Court. 
September  Term,  1872. 

The  petition  of  Samuel  C.  Hitchcock,  former  guardian  of 
the  person  and  property  of  Irby  Hudson,  a  minor,  to  the  Su- 
perior Court  of  Greene  county,  for  the  writ  of  certiorari, 
made  the  following  case : 

At  the  April  term,  1872,  of  the  Court  of  Ordinary  of  said 
county,  there  came  on  to  be  tried  an  aiBdavit  of  illegality 
filed  by  petitioner  to  an  execution  founded  on  a  judgment 
rendered  against  him  by  said  Court,  at  the  December  term^ 
1871,  on  a  proceeding  commenced  by  Alexander  J.  S.  Jack- 
son, of  said  county,  as  guardian  of  said  minor,  for  an  account 
and  settlement. 
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The  grounds  of  illegality  were  as  follows: 

1st.  Because  the  Court  rendering  the  judgment  upon  which 
8aid  execution  was  based  had  no  jurisdiction  of  the  proceed- 
ing, for  the  reason  that  petitioner  never  was  a  resident  of  the 
county  of  Greene,  but,  on  the  contrary,  daring  the  entire 
period  for  which  he  was  the  guardian  of  the  said  Irby  Hud- 
son, his  residence  was  either  in  the  county  of  Hancock  or  the 
county  of  Fulton. 

2d.  Because  the  Constitution  of  thee  State  of  Georgia  re- 
quires that  all  suits  shall  be  brought  in  the  county  of  the  resi- 
dence of  the  defendant,  and  a  judgment  rendered  in  any  other 
county  is  null  and  void. 

The  proceeding  instituted  as  aforesaid  against  petitioner  was 
purely  ex  parte.  He  acknowledged  service  and  waived  pub- 
lication of  notice,  but  refused  to  waive  the  jurisdiction  of  the 
Court.  Petitioner  did  not  appear  and  made  no  defense  to  said 
proceeding.  He  was  originally  appointed  guardian  of  sdd 
minor  in  the  county  of  Sumter,  but  subsequently  the  guard- 
ianship was  regularly  removed  to  the  county  of  HancocL 
When  the  said  minor  reached  the  age  of  fourteen  years,  he 
selected  said  Jackson  as  his  guardian,  and  petitioner's  letters 
were  accordingly  revoked,  he  making  his  last  return  to  the 
Court  of  Ordinary  of  Hancock  county.  At  the  August  term, 
1871,  of  the  Court  of  Ordinary  of  Greeaie  county,  in  accord- 
ance with  the  selection  of  said  minor,  Jackson  was  duly  ap- 
pointed guardian.  All  of  these  facts  were  made  to  appear 
upon  the  trial  of  the  aforesaid  illegality,  yet  the  Court  of  Or- 
dinary of  Greene  county  overruled  the  same,  and  ordered  the 
execution  to  proceed.  Prayer,  that  the  writ  of  certiorari  may 
issue. 

The  petition  was  sanctioned  and  the  writ  issued. 
The  Superior  Court,  upon  the  trial,  sustained  the  oertiorarif 
holding  that  all  the  proceedings  in  the  county  of  Greene  were 
null  and  void  as  against  petitioner,  the  Court  of  Ordinary 
having  acted  without  jurisdiction.  Jackson,  guardian,  excep- 
ted to  this  ruling,  and  now  assigns  the  same  as  error. 
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Edward  L.  Lewis;  John  C.  Reed,  for  plaintiff  in  er- 
ror. 

Benjamin  F.  Abbott,  for  defendant. 

McCay,  Judge. 

1.  Whalev'er  may  be  the  power  of  an  Ordinary  under  our 
Constitution  and  laws  over  a  guardian  appointed  by  him  and 
bound  by  the  tenure  of  his  letters  to  report  to  and  obey  the 
legal  orders  of  the  grantor  of  his  letters,  we  are  very  clear 
that  under  the  facts  of  this  case  the  Ordinary  of  Greene  county 
had  no  such  power  over  Hitchcock.  Hitchcock,  after  the  re- 
moval of  his  guardianship  to  Hancock,  became  an  officer  of, 
and  amenable  to  the  Ordinary  of  Hancock.  Whilst  he  was 
guardian  he  was  bound  to  make  his  returns  therer— there  was 
his  bond — ^there  the  record  of  his  letters,  his  returns  and  a  full 
record  of  his  acts.  The  power  of  the  Ordinary  to  call  him 
to  account  turns  upon  the  fact  that  he  is  a  quasi  officer  of  the 
Court,  and  that  by  coming  into  that- Court  of  his  own  motion 
he  has  consented  to  its  summary  jurisdiction.  None  of  this 
reasoning  applies  to  the  Ordinary  of  Greene.  He  does  not 
even  officially  know  that  Hitchcock  ever  was  guardian.  He 
does  not  have  any  bond  from  him,  he  has  no  record  of  his  let- 
ters, returns,  or  of  any  of  his  acts.  The  idea  of  an  account 
is  to  go  over  the  records — ^the  originals— K)vor  the  actual  sig- 
nature of  the  guardian,  and  state  the  account.  To  do  this  the 
Ordinaty  must  have  the  records,  or  if  the  guardianship  has 
been  removed,  the  copies  adopted  as  originals  at  the  removal. 
Ifi  this  case  the  Ordinary  of  Greene  called  on  Hitchcock  to 
account  when  there  was  not  among  his  records  a  particle  of 
evidence  that  Hitchcock  had  ever  been  guardian  at  all,  much 
less  had  he  ever  been  aa  officer  or  appointee  of  the  Ordinary 
of  Greene  county,  or  been  in  any  respect  subject  to  his  orders. 
It  was,  however,  contended  oa  argument  that  on  the  discharge 
of  Hitchcock  by  the  Ordinary  of  Hancock,  and  the  removal 
of  the  ward  to  Greene,  jurisdiction  over  the  whole  guardian- 
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ship,  past,  present  and  future,  vested  in  the  Ordinary  of 
Greene.  There  is  no  positive  law  so  declaring,  and  if 
this  be  the  law,  it  is  only  because  it  arises  from  the  na- 
ture of  the  thing,  or  that  such  a  jurisdiction  is  necessaiy  in 
order  to  give  effect  to  the  right  to  appoint  a  new  guardian. 
Is  this  so  ?  May  not  the  Greene  county  Ordinary  exercise 
every  function  nece&sary  to  appoint  and  superintend  the  coo- 
duct  of  new  guardians  without  the  power  claimed  for  hb? 
True,  he  cannot  put  the  new  guardian  in  possession  of  the 
effects.  But  he  cannot  do  that  in  any  case.  Even  if  Hitch- 
cock were  his  appointee,  he  could  not  proceed  then  against 
him  as  a  part  of  his  jurisdiction  over  the  new  guardian,  or  over 
the  guardianship,  but  by  notice  of  his  having  appointed 
Hitchcock.  Can  our  law  be  that  the  Ordinary  having  pres- 
ent jurisdiction  of  a  guardianship  may  call  all  previous  gua^ 
dians  to  account  whenever  they  may  have  been  appointed? 
If  Jackson  should  move  his  guardianship  to  Kabun,  and 
thence  to  Charlton,  does  jurisdiction  over  Hitchcock  follow  to 
the  Ordinary  of  Charlton?  It  seems  to  us  that  this  is  ab- 
surd. As  we  have  said,  the  only  defense  of  the  constitution- 
ality of  the  law  itself  turns  upon  the  fact  that  Hitchcock  has 
voluntarily  consented  to  become  an  appointee — a  trustee—* 
quasi  receiver  of  the  Ordinary  of  Hancock  county — ^has  given 
him  a  bond,  a  recognizance,  an  obligation,  upon  his  records, 
that  he  will  account,  and  having  so  done,  he  is  amenable  to 
such  process  as  belong  to  that  officer  to  compel  the  perform- 
ance of  that  record  undertaking.  Hitchcock  has  not  done 
this  to  the  Ordinary  of  Greene  county,  and  that  Ordinary 
has  nothing  upon  his  records  to  justify  his  proceeding  in  this 
way  against  the  appointee  of  the  Ordinary  of  Hancock.  We 
do  not  pass  positively  upon  the  question  whether  the  sections 
of  the  Code,  authorizing  the  Ordinaries  to  hear,  determine 
and  issue  execution  upon  questions  of  account,  are  in  accord 
with  the  Constitution.  We  decide  that  the  Ordinary  of 
Greene  had  no  jurisdiction.  Whether  some  other  Ordinary 
had,  is  not  properly  before  us. 

2.  The  mere  acknowledgment  of  service  and  waiver  of  pro- 
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cess  admits  nothing,  but  puts  the  party  in  precisely  the  same 
situation  as  though  process  were  annexed  and  service  efieeted 
by  the  proper  officer:  Revised  Code,  3261.  One  is^not 
bound  to  appear,  even  though  served  before  a  Court  having 
no  jurisdiction.  The  judgment  is  void,  and  may  be  treated 
as  such  whenever  and  wherever  it  is  sought  to  be  enforced: 
Hevised  Code,  3536.  By  appearing  and  pleading  to  the 
merits,  jurisdiction  is  admitted:  Revised  Code,  3409.  Here 
was  no  appearance  and  plea,  and  the  judgment  is  simply  null, 
with  nothing,  not  even  appearance,  to  justify  it.  It  is  there- 
fore illegal,  the  execution  is  illegal,  the  levy  ill^al.  This 
Court  has  on  several  occasions  held  that  in  such  cases  illegal- 
ity will  lie.  And  this,  too,  is  recognized  by  the  Code :  Re- 
vised Code,  section  3621.  A  man  cannot  be  said  to  have  had 
his  day  in  Court  if  the  Court  have  no  jurisdiction  of  the  mat- 
ter, he  having  not  appeared. 
Judgment  reversed. 


Roddy  T.  Harper,  plaintiff  in  error,  vs,  Wrigley  & 

'  Knott,  defendants  in  error. 

1.  The  maker  of  a  promiflsory  note,  payable  to  a  partnership,  at  sixty - 
days,  cannot  set  up  a  defense  against  the  note  that  it  was  agreed  be* 
tween  him  and  two  of  the  partners,  when  the  goods  were  bought  and 
the  note  given,  that  it  should  be  settled  at  a  future  time  by  being  cred- 
ited on  an  account  held  by  the  maker  on  one  of  those  two  partners, 
the  other  partner  not  being  a  party  to  snch  agreement. 

2.  The  evidence  introduced  by  the  defendant  was  suflRcient  to  show  that 
the  partnership  was  composed  of  three  partners,  and  to  require  the 
charge  of  the  Coort  and  the  verdict. 

New  trial.  Partnership.  Set-off.  Before  Judge  Har- 
BELL.     Terrell  Superior  Court.     May  Term,  1872. 

Wrigley  &  Knott  brought  complaint  against  Roddy  T, 
Harper  upon  a  note  dated  July  15th,  1868,  and  due  sixty 
days  ailer  date,  for  $222  97,  and  on  an  open  account  for 
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(26  34.  The  defendant  pleaded  the  general  issoe,  and  further 
that  at  the  time  said  note  was  given  J.  W.  Knott,  of  the 
same  firm  with  plaintiffi,  was  indebted  to  the  defendant  in  the 
sum  of  $412  08,  and  it  was  understood  between  the  plaintiff 
and  the  defendant  that  said  note  and  said  aooount  saed  on 
should  be  settled  and  liquidated  by  crediting  said  account 
against  J.  \V.  Knott  with  the  amounts  of  said  note  and  ac- 
count. 

Upon  the  trial  the  evidence  made  the  following  case: 

The  firm  of  "Wrigley  &  Knott  was  oomposed  of  Benjamin 
H.  Wrigley,,  William  L.  Knott  and  J.  W.  Knott.    J.  W. 
Knott  was  indebted  to  the  defendant  on  an  account  in  the 
sum  of  $570  00.    The  defendant  went  to  Macon  to  see  J.  W. 
Knott  about  this  claim.    He  was  out  at  home  sick.   Wrigley 
went  with  him  in  a  buggy  to  Mr.  Knott's  house.     Knott  said 
he  had  no  money^  but  that  if  defendant  wanted  any  goods  he 
cohld  buy  them  in  the  store  of  Wrigley  &  Knott,  and  let 
them  go  as  a  payment  on  the  account,  and  that  he  would  bring 
the  account  as  soon  as  he  was  able  and  have  a  settlement. 
Wrigley  consented  to  this  arrangement.     Defendant  bought 
goods  to  the  amount  of  $222  00  under  this  arrangement 
After  the  purchase  was  made  Wrigley  requested  him  to  give 
his  note  for  the  amount  to  save  the  trouble  of  makins;  an  en- 
try  on*  the  books,  and  said  that  Mr.  Knott,  when  he  came 
down  would  take  it  with  him  and  settle  it  by  letting  it  go  on 
the  account.     Defendant  signed  the  note  to  accommodate  Mr. 
Wrigley.     William  L.  Knott  was  in  the  store  and  assisted  in 
selling  the  goods  to  defendant.     Defendant  did  not  know  that 
he  was  a  partner,  or  that  J.  W.  Knott  was  a  partner.    It  was 
the  general  understanding  that  J.  W.  Knott  was  a  member 
of  the  firm.    The  account  sued  on  had  been  paid. 
'    The  jury  returned  a  verdict  for  the  amount  of  the  note  saed 
on,  principal  and  interest  Whereupon,  the  defendant  moved  for 
a  new  trial,  upon  the  following  grounds,  to- wit: 

1st.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  Court  erred  in  charging  the  jury,  ''  That 
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if  William  L.  Knott  was  a  member  of  the  firm  of  Wrigley 
&  Knott  when  said  note  was  given,  then  the  defendant  could 
not  set  up  against  said  note  the  agreement  between  himself 
and  Wrigley  and  J.  W.  Knott." 

•  The  new  trial  was  refused,  and  the  defendant  excepted  upon 
each  of  the  grounds  aforesaid.  ^ 

C.  B.  WooTEN,  for  plaintiff  in  error. 

F.  M.  Harper,  represented  by  Clark  &  Goss,  for  defen- 
dants. 

Trippe,  Judge. 

1.  In  the  cases  of  TT^€  V8,  Copley ,  Stone  &  Company ,  and 
Ili(JUUe  vs.  the  same,  36  Oeorgia  508,  the  old  and  well  settled 
rule  was  reannounced,  ^Hhat  one  partner  cannot  dispose  of 
the  partnership  property  in  payment  of  his  individual  debt 
without  the  consent  of  his  co-partners,  either  express  or  by 
necessary  implication."  The  reason  of  this  rule  is  obvious, 
and  that  a  contrary  one  would  be  dangerous  and  mischievous, 
is  also  apparent.  In  the  present  case  it  does  not  appear  that- 
W.  L.  Knott,  one  of  the  partners,  was  consenting  to  or  cog- 
nizant of  the  arrangement  made  by  Wrigley  and  the  other 
partner  with  the  creditor  of  that  partner  as  to  the  payment  of 
his  debt  with  the  partnership  assets.  Besides,  when  the  cred- 
itor got  the  goods  he  gave  his  note  at  sixty  days,  payable  at  a 
bank,  and  that  is  the  note  on  which  suit  is  brought,  and  to 
which  this  defense  is  made.  Had  the  contract  between  Wrig- 
ley, J.  W.  Knott  and  the  creditor  been  fully  executed  by  a 
transfer  to  the  firm  of  the  creditor's  claim  on  J.  W.  Knott  in 
payment  of  the  goods  purchased,  and  no  note  or  other  credit 
given  on  the  purchase  of  the  goods,  the  case  might  have  been 
different.  In  such  a  transaction  there  would  be  the  purchase 
by  the  authority  of  one  disinterested  partner,  of  a  debt  on  an- 
other partner,  and  it  might  not  be  obnoxious  to  the  charge  of 
being  in  violation  of  the  rule  above  stated.  Nor  do  we  mean 
to  decide  what  would  have  been  the  equities  of  Harper,  the 
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creditor  of  J.  W.  Knott,  as  against  Wrigley  &  Knott,  in  so 
fer  aa  he  may  have  had  a  right  to  a  verdict  so  moalded  as  to 
have  limited  the  recovery  to  the  interest  of  W.  L.  Knott, 
provided  a  necessity  for  it  had  been  shown,  and  the  pleadings 
and  evidence  wonld  have  allowed  it. 

2.  The  evidence  was  sufficiently  conclosive  of  the  ftd;  that 
W.  L.  Knott  was  a  partner,  so  as  to  have  jostified  thechai]ge 
of  the  Court  excepted  to,  and  the  verdict 

Judgment  affirmed. 


William  H.  Toukg,  plaintiff  in  error,  vs.  Chables  D. 

Moody,  defendant  in  error. 

1.  Upon  the  trial  of  a  case  it  is  improper  for  the  Coart  to  remark  as  fol* 
lows :  '*  He  waa  obliged  to  admit  the  evidence  because  it  did  bear, 
though  very  remotely,  on  the  issoe  to  be  tried.  He  wished  he  coald 
exclude  it,  bat  he  could  not.  The  course  of  the  counsel,  however, 
will  not  be  likely  to  avail  him  much  before  the  jury  J'  Bat,  if  the 
evidence,  independent  of  that  to  which  the  remarks  of  die  Conrt  ap- 
plied, requires  the  verdict  rendered,  a  new  trial  will  not  be  ordered. 

(R.) 

2.  Where  M.  had  cotton  stored  at  a  warehouse,  and  sold  forty-three  baiea 
to  Y.  for  himself,  and  fifly-siz  bales  to  him  as  the  agent  of  E.,  and 
one  hundred  and  seven  bales  to  him  as  the  agent  of  W.,  and  the  bilU 
for  the  cotton  being  made  to  Y.  because  he  told  M.  that  he  woold  pay 
the  storage,  and  the  question  pn  trial  was  whether  Young  was  respoa- 
sible  for  the  storage  of  any  more  of  the  cotton  than  the  forty-three 
bales  purchased  for  himself: 

ffddf  That  this  depends  upon  the  fact  whether  the  credit  was  gives  to 
Y.  for  the  storage  of  the  entire  lot,  or  whether  any  part  of  it  was 
stored  on  the  credit  of  £.  or  W.     (R.) 

8.  The  presiding  Judge  may  exercise  a  sound  discretion  in  granting  or 
refusing  new  trials  in  cases  where  the  verdict  may  be  decidedly  and 
strongly  against  the  weight  of  evidence,  although  there  may  appear  to 
be  some  slight  evidence  in  favor  of  the  finding.     (B.) 

Court  and  counsel.  Practice.  Statute  of  frauds.  Con* 
tracts.  New  trial.  Before  Judge  Johnson.  Muscogee  Sa* 
perior  Court.    May  Term,  1872. 
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For  the  facts  of  this  case,  see  the  decision. 

R.  J.  Moses,  for  plaintiff  in  error. 

Peabody  &  Brankon  ;  B.  A.  Thornton;  Blandford 
&  Crawford,  for  defendants.  r 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  in  the  Court  below  against 
the  defendant  on  an  open  account  for  the  storage  of  two  hun- 
dred and  forty-six  bales  of  cotton.  On  the  trial  of  the  case 
the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$627  00,  with  interest.  The  defendant  made  a  motion  for  a 
new  trial,  on  the  following  grounds: 

Ist.  Because  during  the  trial  of  said  cause  defendant  by 
his  counsel,  asked  Charles  Moody,  the  plaintiff,  he  being  on 
the  stand  as  a  witness,  **What  is  the  annual  value  of  your 
warehouse  in  Alabama?"  To  which  the  plaintiff  objected, 
when  the  Court  remarked,  "  It  was  obliged  to  admit  the  evi- 
dence, because  it  did  bear,  though  very  remotely,  on  the  issue 
to  be  tried.  He  wished  he  could  exclude  it,  but  he  could  not. 
The  course  of  the  counsel,  however,  will  not  be  likely  to  avail 
him  much  before  the  jury."   • 

2d.  Because  the  Court  erred  in  refusing  to  charge  the  jury, 
**That  if  the  cotton^  of  Wright  and  the  Eagle  Factory  were 
on  storage  with  Moody,  and  after  the  cottons  were  so  stored. 
Young  agreed  verbally  with  Moody  that  he  would  be  respon- 
sible for  the  storage,  this  would  be  the  promise  to  pay  the 
debt  of  another,  and  must  be  in  writing  to  bind  the  defend- 
ant. In  order  to  bind  Young  by  his  verbal  promise,  the  evi- 
dence must  show  that  the  cotton  was  originally  stored  by 
Moody  for  Wright  and  the  Eagle  Factory  on  the  promise  of 
Young  that  he  would  pay  the  storage." 

3d.  Because  the  verdict  is  excessive,  contrary  to  the  evi- 
dence, and  strongly  s^ainst  the  weight  of  the  evidence.  The 
Court  overruled  the  motion,  and  the  defendant  excepted,  and 
assigns  the  same  for  error. 
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As  to  the  first  ground  of  error  assigned  in  tH 
may  remark,  that  a  Courtis  a  place  where  justice  is  joSicially 
administered,  and  that  the  business  of  the  Court  should  be  so 
conducted  by  the  presiding  Judge  as  to  accomplish  that  object 
with  dignity  and  impartiality;  whilst  the  Court  must  neces- 
sarily exercise  its  legitimate  power  and  authority,  in  condact- 
ing  the  business  before  it,  one  of  the  first  duties  of  counsel  is 
to  yield  a  respectful  obedience  to  that  authority.  The  sover- 
eign aqthority  of  the  State  is  represented  in  her  Courts  of 
justice. 

The  expressions  of  the  presiding  Judge,  as  set  forth  in  the 
record,  were  uncalled  for,  and  in  our  judgment,  were  improper. 
If  the  evidence  was  admissible  under  the  law,  then  it  was  the 
duty  of  the  Court  to  have  admitted  it,  without  expressing  its 
wishes  in  regard  to  it.  If  the  evidence  was  not  admissible, 
then  the  Court  should  have  ruled  it  out;  the  Court  cannot  be 
presumed  to  have  any  other  wishes  than  to  administer  the 
law,  and  if  it  has,  it  is  improper  to  express  th^n  in  the 
progress  of  the  trial.  Whether  these  remarks  of  the  Court, 
in  relation  to  that  evidence,  will  entitle  the  defendant  to  a  nev 
trial  under  the  fiicts  of  the  entire  case,  is  a  diflferent  question. 

It  is  not  very  apparent  what  the  annual  value  of  the  plain- 
tiflTs  warehouse  had  to  do  with  the  defendant's  liability  to  pay 
for  the  storage  of  his  cotton  in  that  warehouse,  and  that  evi- 
dence, if  it  had  any  bearing  at  all  upon  the  question  at  issue 
between  the  parties,  was  so  remote  that  if  the  Court  had  re- 
jected it  we  should  not  have  set  aside  the  verdict  on  that  ac- 
count. The  Court,  however,  in  the  bill  of  exceptions,  in  ex- 
planation of  the  cause  of  the  remarks,  also  states,  that  the  jury 
were  told  by  the  Court  that  what  had  taken  place  between 
the  Court  and  the  counsel  should  not  influenoe  them,  but  that 
they  would  be  controlled  by  the  law  and  the  evidence. 

In  view  of  the  evidence  oonta>ned  in  the  record,  wholly  in- 
dependent of  that  to  which  the  remarks  of  the  Court  apply, 
the  verdict  should  not  be  set  aside  on  that  assignment;  of  er- 
ror. The  Court  refused  to  give  the  charge  as  requested  in  the 
language  expressed  therein,  but  did  charge  the  juiy  that  if  the 
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credit  was  given  to  Young,  be  was  liable  on  bis  parol  prom- 
ise, and  if  tbe  credit  was  not  given  to  Young,  be  was  not 
liable.  Tbe  cbarge,  as  requested,  assumes  that  there  was  evi- 
dence that  tbe  plaintiff  received  tbe  cotton  of  Wright,  and  of 
tbe  Eagle  Factory  on  storage  for  ihem^  whereas  there  is  no 
evidence  in  the  record  to  sustain  that  assumption.  TB)b  evi- 
dence is  that  tbe  plaintiff  was  the  owner  of  the  cotton,  bad  it 
stored  in  a  warehouse  in  Tuskegee,  intended  to  bold  it  dur- 
ing the  war,  but  concluded  to  sell  it;  sold  eighty-three  bales 
to  Young,  tbe  defendant,  for  himself,  and  fifty-six  bales  to 
bim  as  agent  for  the  Eagle  Factory,  and  one  hundred  and 
seven  bales  as  agent  for  Wright,  who  was  then  in  Europe ;  tbe 
bills  for  tbe  cotton  were  made  to  Young,  because  he  told  the 
plaintiff  that  be  would  p^y  tbe  storage,  that  he  need  have  no 
fear  about  tbe  storage,  as  he.  Young,  would  be  responsible,  and 
if  plaintiff  took  care  of  tbe  cotton,  he,  Young,  would  pay 
bim  good.  This  is  the  contract  as  proved  in  relation  to  tbe 
storage  of  tbe  cotton.  Tbe  question  on  the  trial  was,  whether 
Young  agreed  to  be  responsible  to  tbe  plaintiff  for  the  storage 
of  any  more  of  the  cotton  besides  the  eighty-three  bales  pur- 
chased fpr  himself,  or  whether  he  agreed  to  be  responsible  to 
tbe  plaintiff  for  the  storage  of  tbe  cotton  purchased  by  bim  as 
the  agent  of  tbe  other  parties,  /md  that  depends  upon  the  fact 
whether  tbe  credit  was  given  to  Young  for  tbe  storage  of  tbe 
entire  lot,  or  wbetlier  any  part  of  it  was  stored  on  tbe  credit 
of  Wright  or  the  Eagle  Factory.  There  is  no  evidence  of 
any  credit  for  the  storage  of  any  part  of  tbe  cotton  having 
been  given  by  the  plaintiff  to  Wright,  or  to  the  Eagle  Fac- 
tory. Jackson,  tbe  clerk  of  the  plaintiff,  states  that  the  three 
accounts  shown  him  at  the  trial  wer6  made  out,  be  thinks,  by 
the  direction  of  Y'oung,  for  bis  convenience  in  charging  to 
the  respeptive  parties  their  part  of  tbe  storage.  There  does 
not  appear  to  have  been  anything  strange  or  unreasonable  in 
giving  tbe  credit  to  Young  for  the  storage  of  the  cotton  which 
he  purchased  as  agent,  when  one  of  bis  principals  was  in 
Europe,  and  the  other  re^ided  in  a  different  State  than  that  in 
which  tbe  cotton  was  stored^  tbe  more  especially  as  it  appears 
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from  the  evidence  that  Young  was  the  treafiurer  of  the  Eagle 
Factory. 

The  point  in  \he  case  is,  to  whom  was  the  credit  given  by 
the  plaintiff  for  the  storage  of  the  cotton  at  the  time  the  ood- 
tract  was  made  for  the  stors^  of  it.  In  view  of  the  evidence 
in  relation  to  that  point,  there  was  no  error  in  refusing  the 
charge  as  requested,  and  in  charging  the  jury  as  the  Court  did. 

As  to  the  verdict  being  contrary  to  evidence  and  the  weight 
of  the  evidence,  that  depends  entirely  on  the  credit  the  joiy 
gave  to  the  testimony  of  the  plaintiff's  witnesses.  If  the 
jury  believed  them,  as  it  was  their  province  to  do,  then  the 
verdict  is  not  against  the  evidence.  The  discrepancy  or  in- 
consistency in  the  plaintiff's  accounts,  or  in  his  statements  in 
relation  thereto,  all  went  to  his  credit,  and  it  is  to  be  pre- 
sumed that  the  defendant's  counsel  made  the  most  of  it  in 
his  argument  before  the  jury.  Besides,  under  the  provisions 
of  the  3666th  section  of  the  Code,  the  presiding  Judge  may 
exercise  a  sound  discretion  in  granting  or  refusing  new  trials 
in  cases  where  the  verdict  may  be  decidedly  and  strongly 
against  the  weight  of  evidence,  although  there  may  appear  to 
be  some  slight  evidence  in  favor  of  the  finding.  If  the  Court 
below  had  been  satisfied  tiiat  the  verdict  in  this  case  had  been 
strongly  and  decidedly  against  the  weight  of  the  evidence, 
then  it  would  have  been  his  duty,  under  this  section  of  the 
Code,  to  have  granted  a  new  trial,  but  he  has  refused  to  do  so, 
and  we  find  no  error  in  that  refusal. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Chelsea  McCalla,  plaintiff  in  error,  vs.  Green  B.  Mc- 

Calla,  defendant  in  error. 

1.  When  a  suit  was  pending  on  a  promissorj  note  dated  January  Iftf 
1860,  for  $240  Od,  due  one  day  after  date,  made  by  C.  McCalia,  with 
a  memorandum  on  the  back  thereof  as  follows :  *'  The  within  D0i9 
to  be  paid  when  C.  McCalla  collects  a  certain  note  on  Thomas  Pled- 
ger for  $251  00. *'     And  it  was  in  proof,  by  a  witness,  who  was  present 
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when  the  note  was  made,  that  it,  "  the  note,  was  given  for  a  note  the 
]>ayee  had  on  Pledger,  which  C.  McCalla  was  to  collect :  when  collec- 
ted he  was  to  pay  the  note  sued  on.  The  payee  wasHo  pay  G.  McCalla 
for  his  services.  The  memprandam  was  made  at  the  same  time  as 
the  note : 

Held,  That  these  facts  were  proper  to  he  considered  by  the  jury  in  de- 
termining what  the  parties  meant  by  the  note  and  memorandum,  and 
that  it  was  error  in  the  Court  to  charge  the  jury  that  they  could 
only  consider  it  as  it  tended  to  show  fraud  or  want  of  consideration. 

2.  If  the  facts  show  that  it  was  the  intent  of  the  parties,  by  this  note 
and  memorandum,  simply  to  make  C.  McCalla  an  agent  to  collect  the 
Pledger  note,  then  his  liability  would  depend  on  whether  he  did  col- 
lect it,  and  if  not,  whether  he  failed  to  use  that  diligence  which  it  is 
the  duty  of  a  paid  agent  to  use. 

Contract.  Evidence.  Promissory  notes.  Principal  and 
agent.  Diligence.  Before  Judge  McCutchen.  Whitfield 
Superior  Court.     October  Term,  1872. 

Green  B.  McCalla^  as  administrator  upon  the  estate  of  Mat- 
thew McCalla^  deceased^  brought  complaint  against  Chelsea 
McCalla  upon  two  promissory  notes,  the  first  of  which  was 
dated  January  1st,  1860,  payable  to  McCalla  one  day  after  the 
date  thereof,  and  for  the  sum  of  $240  00,  with  the  following  in- 
dorsement thereon :  "The  within  note  to  be  paid  when  C. 
McCalla  collects  a  certain  note  on  Thomas  Pledger  for  $251." 
It  is  unnecessary  to  set  forth  the  second  note,  as  it  was  not  in- 
volved in  the  decision  of  the  Court. 

The  defendant  pleaded  that  he  was  not  indebted  to  the 
plain  tifiT  on  the  note  sued  on,  for  it  was  given  to  the  intestate 
in  lieu  of  a  note  upon  one  Thomas  Pledger  for  $251  70,  with 
the  understanding  that  the  payment  thereof  was  to  be  depen- 
dent on  the  collection  of  the  Pledger  note ;  that  never  hav- 
ing made  a  collection  on  the  last  mentioned  note,  no  liability 
has  ever  attached. 

In  the  course  of  the  trial,  John  B.  Dunn,  a  witness  for  the 
defendant,  testified  as  follows:  "I  was  present  when  said 
note  (the  one  sued  on)  was  executed.  It  was  given  for  a  note 
Matthew  McCalla  had  on  one  Thomas  Pledger,  which  the  de- 
fendant was  to  collect.    When  collected,  he  was  to  pay  the 
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note  sued  on.  The  old  maa  was  to  pay  him  for  his  servioes; 
how  much  I  do  not  now  remember.  I  do  not  remember  who 
put  the  indorsement  on  the  back  of  the  note;  it  was  done 
by  the  direction  of  the  old  man  at  the  time  of  the  execution 
of  the  note." 

In  reference  to  this  evidence  the  Court  charged  the  jorv  as 
follows :  "  The  parol  testimony  admitted  can  be  considered 
by  you  only  as  it  may  tend  to  show  a  &ilnre  of  consideration 
of  the  note  sued  on^  or  any  fraud  by  Matthew  McCalla  in 
procuring  the  note  to  be  given.*' 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  because  of -error  in  the  aforesaid 
charge.  The  motion  was  overruled,  and  the  defendant  ex- 
cepted. 

D.  A.  Walker,  for  plaintiff  in  error. 

W.  H.  Payne  ;  J.  E.  Shumate,  for  defendant. 

McCay,  Judge. 

1.  We  do  not  think  the  charge  of  the  Court  to  the  jury  on 
the  trial,  restricting  the  view  they  might  take  of  the  parol 
evidence,  was  the  full  measure  of  the  defendant's  rights  in  this 
case.  This  note  and  the  memorandum  on  the  back  of  it  were 
made  at  the  same  time,  and  coming  as  they  both  do  from  the 
possession  of  the  plaintiff,  they  are  part  of  the  same  written 
contract.  The  contract  as  it  stands  is  dubious  as  to  its  real 
meaning.  The  note  and  the  memorandum  contradict  each 
other  in  terms  as  to  the  time  of  payment,  and  the  description 
of  the  Pledger  note  is  very  meagre.  Even  at  common  law 
the  &cts  of  a  transaction  and  the  surroundings  of  the  parties 
might  be  used  to  explain  a  written  contract  which  was  not 
clear  upon  its  face.  Our  Code,  section  3748,  goes  further 
still,  and  allows  all  ambiguities,  latent  and  patent,  to  be  ex- 
plained by  parol ;  and  I  have  always  thought  there  was  more 
propriety  in  explaining  by  parol  patent  ambiguities  than 
latent.    Patent  ambiguities  are  notice  upon  their  face  to  «U 
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that  the  instruraent  is  uncertain,  and  everybody  who  deals 
with  the  matter  has  notice ;  but  latent  ambiguities  lie  hidden 
beneath  the  surface,  and  one  looking  at  the  paper  alone  may 
be  misled  with  the  idea  that  all  is  clear.  At  any  rate,  our 
Code,  as  I  understand  it,  breaks  up  the  distinction.  We 
think,  therefore,  the  Court  should  have  allowed  the  jury  to 
consider  this  evidence  so  far  as  it  went  to  explain  what  the 
parties  meant  by  this  note  and  memorandum.  The  jury,  per- 
haps, would  have  concluded  that,  considering  all  the  fects, 
the  intent  was  simply  to  make  C.  McCalla  an  agent  to  collect 
the  money  on  the  Pledger  note,  and  that  this  paper  as  it 
stands  was  the  mode  they  took  to  secure  to  Matthew  McCalla 
the  faithful  performance  of  his  undertaking  by  Chelsea. 

2.  If  this  were  the  truth,  then  his  liability  would  be  com- 
plete when  he  got  the  money.  If  he  failed  to  get  it,  then,  as 
he  was  a  paid  agent,  his  liability  would  depend  upon  his  dil- 
igence. We  intend,  however,  to  express  no  opinion  on  the 
effect  of  this  evidence — ^that  is  for  the  jury,  under  a  proper 
charge  of  the  Court, 

Judgment  reversed. 


William  Bethune,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  An  indictment  for  burglary,  charging  the  offense  to  have  been  com- 
mitted in  the  night  of  a  certain  day,  is  sufficient,  and  it  is  not  neces- 
sary to  allege  the  hour  when  the  burglary  was  committed. 

2.  Burglary  may  be  committed  in  a  house  which  is  '*  the  place  of  busi- 
ness of  another,  where  Taluable  goods,  wares  or  produce,  or  other 
articles  of  value  are  contained  or  stored."  If  it  be  not  the  '*  mansion 
or  dwelling  or  store-house,"  it  is  sufficient  if  it  be  proven  to  be  '*  the 
place  of  business  of  another,  where  valuable  goods,  etc.,  are  contained 
or  stored,"  although  that  '*  business"  may  not  be  of  the  kind  which  is 
carried  on  in  conducting  a  *'  store-house." 

8.  It  is  not  necessary,  in  order  to  sustain  the  charge  of  burglary,  to  prove 

the  house  broken  into  and  entered  was  the  '*  place  of  business,"  etc., 

used  for  the  purpose  of  containing  or  storing  the  goods  alleged  to  have 

been  stolen.    If  the  goods  were,  in  fact,  contained  or  stored  in  such  a 

Vol.  xlvui.  88. 
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house  at  the  time,  it  is  sufficient  to  support  the  indictment,  and  this  b 
also  sufficient,  although  the  business  done  in  the  house  be  not  carried 
on  with  or  in  the  articles  or  goods  stolen. 
4.  The  jury  having,  bj  their  verdict,  found  that  the  defendant  did  com- 
mit the  offense  charged  against  him,  and  there  being  strong  eyidence 
to  support  the  verdict,  a  new  trial  cannot  be  granted  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence  or  the  law. 

Criminal  law.  Burglary.  Indictment.  New  trial.  Be- 
fore Judge  Buchanan.  Coweta  Superior  Court.  September 
Term,  1872. 

William  Bethune  was  placed  on  trial  for  the  offense  of  bur- 
glary, under  the  following  indictment : 

"  STATE  OF  GEORGIA— Coweta  County  : 

"The  grand  jurors  selected,  chosen  and  sworn  for  the  countjr 
aforesaid,  to-wit :  *  *  *  In  the  name  and  behalf  of  Ae 
citizens  of  Georgia,  charge  and  accuse  William  Bethune,  of 
the  county  aforesaid,  with  the  offense  of  burglary :  for  that,  on 
the  11th  day  of  July,  in  the  year  of  our  Lord,  1872,  in  the 
night  of  the  same  day,  in  said  State  and  county,  the  said 
William  Bethune,  with  force  and  arms,  the  wood-shop,  a 
house  of  business  of  one  certain  Cash  Stevenson,  where  val- 
uable goods,  wares,  produce,  and  other  articles  of  value  were 
contained  and  stored,  then  and  there  situate,  feloniously  and 
burglariously,  did  break  and  enter,  with  intent,  the  goods  and 
chattels  in  said  wood-shop  so  as  above  described,  then  and 
there  contained  and  stored,  then  and  there  feloniously  and  bu^ 
glariously  to  steal,  take  and  carry  away,  contrary  to  the  laws 
of  said  State,  the  good  order,  peace  and  dignity  thereof." 

The  defendant  pleaded  not  guilty. 

The  evidence  made  the  following  case :  Cash  Stevenson  did 
business  in  a  wood-shop  in  the  city  of  Newnan,  in  Coweta 
county.  He  kept  his  tools  and  lumber  in  this  house.  The 
shop  was  broken  open  and  entered  on  the  evening  of  the  11th 
of  July,  1872.  The  shop  was  closed  and  the  door  locked  on 
tlie  cvcniug  before  the  burglary  was  committed,     Tlie  house 
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was  entered  through  the  window,  between  sundown  at  night 
and  seven  o'clock  the  next  morning.  The  window  was  closed 
on  the  evening  before  the  offense  was  perpetrated.  There 
were  three  sacks  of  wheat  in  the  shop  on  the  evening  before, 
and  on  the  next  morning  one  was  missing — ^a  two  bushel 
sack  belonged  to  Mr.  Dunbar.  The  defendant  was  lying 
about  the  shop  on  the  evening  before  until  four  or  five  o'clock, 
when  he  left.  The  sack  of  wheat  taken  was  worth  fully  two 
dollars.  Mr.  Dunbar's  wheat,  buggies  and  lumber  were  stored 
in  the  shop.  At  about  eight  o'clock  on  the  evening  of  July 
11th,  1872,  J.  A.  Allen,  one  of  the  witnesses  for  the  State,  on 
his  way  from  supper,  discovered  a  sack  of  wheat  lying  on  the 
sidewalk.  There  was  no  one  about  the  wheat  when  he  first 
saw  it.  Saw  a  man  in  his  shirt- sleeves  walking  from  the  di- 
rection of  it.  It  was  too  dark  to  tell  who  he  was.  When  he 
returned  home  the  sack  of  wheat  was  still  there,  and  defend- 
ant was  trying  to  get  it  on  his  shoulders.  Allen  assisted  him 
in  getting  it  up.  Asked  hira  what  he  was  going  to  do  with 
it  ?  Replied,  he  was  going  to  sell  it !  Saw  that  the  sack  was 
wet  and  muddy,  and  not  knowing  how  much  wheat  there  wap, 
offered  one  dollar  for  it.  Defendant  accepted  the  bid,  carried 
the  wheat  to  Allen's  store,  received  his  money  and  went  off. 
On  the  next  day,  the  sack  of  wheat  was  identified  as  one  of 
those  that  were  in  tiie  shop  on  the  evening  before. 

The  evidence  for  the  defense  merely  consisted  of  the  state- 
ments of  several  witnesses  as  to  defendant's  being  insane  from 
the  use  of  liquor,  some  swearing  that  he  had  oinomania  and, 
delirium  tremens,  others  that  he  had  been  drunk  for  some  time 
before  the  offense  was  committed. 

The  jury  found  the  defendant  guilty.  Whereupon,  a  mo- 
tion was  made  for  a  new  trial  upon  the  following  grounds : 

1st.  Because  the  jury  found  contrary  to  the  law  and  the 
evidence, 

2d.  Because  the  jury  found  against  the  weight  of  evidence. 

3d.  Bccauf^e  the  Court  erred  in  refusing  to  charge  as  re- 
quested by  dof(Midant's  counsel,  "That  if  they  should  believe 
from  the  evidence  that  defendant  broke  and  entered  in  the 
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night  time  with  intent  to  commit  a  felony  or  larceny  the 
house  allied  in  the  indictment  and  proven  on  the  trial,  jet 
they  could  not  find  the  prisoner  guilty  of  bui^lary,  unless 
they  should  believe  it  was  a  place  of  business  of  another  of  a 
similar  nature  and  character  to  that  of  a  mansion^  or  dwel- 
ling, or  storehouse." 

4th.  Because  the  Court  charged^  "That  they  should  con- 
vict the  prisoner  of  burglary,  if  they  should  believe  from  the 
evidence  that  he  broke  and  entered  with  an  intent  to  commit  a 
felony  or  larceny  in  any  place  of  business  of  another,  where 
valuable  goods,  wares,  produce  or  other  articles  of  value  were 
contained  or  stored,  and  that  it  did  not  matter  whether  it  was 
a  storehouse,  blacksmith  shop  or  a  wood  shop." 

5tb.  Because  the  Court  charged  the  jury,  **  That  it  made 
no  difference  whether  the  place  of  business  of  another  was 
used  for  the  purpose  of  containing  or  storing  valuable  goods, 
wares,  produce  or  other  articles  of  value  or  not,  if  such  arti- 
cles were  therein  at  the  time  of  the  breaking  and  entering." 

6th.  Because  the  Court  erred  in  charging,  "That  it  did 
not  matter  whether  that  place  of  business  of  another  was  a 
place  in  which  a  business  was  done  in  such  valuable  goods, 
wares,  produce  or  other  articles  of  value  or  not,  if  such  ar- 
ticles were  contained  or  stored  there  at  the  time  of  the  break- 
ing and  entering." 

7th.  Because  the  Court  erred  in  ruling,  on  motion  of  de- 
fendant's counsel  to  qudsh,  that  it  was  unnecessary  to  allege 
in  an  indictment  for  burglary  in  the  night,  the  hour  when  the 
burglary  was  committed. 

8th.  Because  the  Court  erred  in  overruling  the  motion  of 
counsel  in  arrest  of  judgment,  on  the  ground  that  the  jury 
trying  said  case  returned  a  verdict  of  guilty,  the  bill  of  in- 
dictment charging  burglary,  without  specifying  whether  it 
was  burglary  in  the  day  time  or  burglary  in  the  night  time. 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  aforesaid  grounds. 

Smith  &  Brewsteb  ;  W.  F,  Wright,  for  plaintiff  in  e^ 
ror. 
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A.  H.  Cox,  Solicitor  General,  for  the  State. 

McCay,  Judge. 

1.  The  offense  was  charged  to  have  been  committed  in  the 
night  of  a  certain  day ;  and  the  objection  is  that  the  indict- 
ment does  not  specify  the  hour.  The  last  clause  of  section 
4320  of  the  Code,  in  defining  burglary,  says :  "  Burgbry 
may  be  committed  in  the  day  or  night;''  and  the  next  two 
sections  prescribe  the  punishment  for  "burglary  in  the  day 
time "  and  "  burglary  in  the  night."  It  may  be  remarked, 
that  by  the  Act  of  October  6th,  1868,  the  penalty  for  bur- 
glary in  the  night  has  been  changed  to  imprisonment  in  the 
penitentiary,  in  all  cases.  We  cannot  see  any  reason  why  the 
hour  of  the  night  in  which  the  offense  is  charged  to  have 
been  committed  should  be  specified,  which  would  not  apply  to 
setting  out  the  hour  of  the  day.  The  evidence  must  show  in 
each  case  whether  it  was  day  or  night,  and  when  that  was 
shown  the  hour  would  be  immaterial.  By  the  common  law 
bui^lary  could  only  be  committed  in  the  night,  and  "the 
common  law  now  is,  and  for  a  long  period  has  been,  that  those 
portions  of  the  morning  and  evening  in  which,  while  the  sun 
IS  below  the  horizon,  sufficient  of  his  light  is  above  for  the 
features  of  a  man  to  be  reasonably  discerned,  belong  to  the 
day.  Light  reflected  from  the  moon  is  not  to  be  taken  into  the 
account :  1  Bishop  on  Criminal  Law,  section  163.  In  Eng- 
land and  in  some  of  the  United  States,  an  hour  has  been 
fixed  by  statute  for  night,  in  law,  to  begin  and  close.  But  we 
have  no  such  provision. 

2.  Burglary,  by  the  Code,  section  4320,  is  defined  to  be 
^the  breaking  and  entering  into  the  dwelling,  mansion  or 
store  house  or  other  place  of  business  of  another  whore  valu- 
able goods,  wares,  produce  or  any  other  articles  of  value  are 
contained  or  stored,  with  intent  to  commit  a  felony  or  larceny." 
It  is  contended  that  if  the  house  be  not  a  dwelling,  mansion  or 
storehouse,  it  must  be  a  place  of  business  of  another,  where 
the  business  cSiirried  on  is  similar  to  that  which  appertains  to 
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a  store  house,  or  in  the  language  of  the  objection,  the  other 
'  place  of  business  must  be  '^of  the  nature  of  a  store  house." 
This  objection  is  founded  oa  the  rule  that  where  pardcolar 
words  in  a  statute  are  followed  by  general  words,  the  latter 
are  restricted  to  like  objects  as  those  specified.  In  the  defioi- 
tion  given  in  the  Code,  of  burglary,  the  words,  "  or  other 
place  of  business  of  another,''  are  fiirther  defined  by  the 
qualification  ^' where  valuable  goods,  wares,  produce  or  any 
other  article  of  value  are  contained  or  stored,"  and  when  the 
two  terms  of  the  sentence  are  put  together  just  as  they  oocar 
in  the  Code,  the  places  where  burglary  may  be  committed,  be- 
side dwellings,  mansions  and  store  houses,  are  as  distincdj 
specified  as  if  they  were  expressly  limited  to  tbose  threa  In- 
deed, those  other  places  are  more  accurately  described  and 
have  a  more  express  definition  by  the  terms  of  the  law  itself, 
than  the  word  store  house.  The  Code  enlarges  the  number  of 
places  wherein  the  ofiense  of  burglary  may  be  committed  be- 
yond that  of  the  common  law ;  and  obviously  intended  the 
use  of  words,  the  ordinary  signification  of  which  was  clear 
and  commonly  understood,  to  throw  a  strong  protection  aroand 
the  place  of  business  of  the  citizen  where  any  article  of  valae 
was  contained  or  stored,  by  making  any  one  who  breaks  and 
enters  into  them  with  intent  to  commit  a  felony  or  larceny,  a 
burglar,  and  punishing  him  as  such.  In  Holland  vs.  The 
State,  39  Georgia,  455,  where  the  question  was  on  the  con- 
struction of  an  Act  which  said,  it  shall  not  be  lawfiil  for  any 
person  in  this  State  to  make  any  spirituous  liquors  "  out  of 
any  com,  wheat,  rye  or  oilier  grain,  except  for  medicinal  par- 
poses,"  etc.,  it  was  held  that  the  seed  of  millet  or  sugar-cane 
was  included  in  the  words  "  other  grain."  In  40  Georgia^ 
689,  the  words  of  a  penal  statute  were  any  E  O,  or  A  B 
C  table,  or  Roulette  table,  or  other  table  of  Hie  6harad0r^^ 
and  were  construed  to  embrace  a  table  at  which  the  game 
called  "  Keno  "  was  played,  and  it  was  held  that  **  the  plain 
intent  of  the  statute  "  required  such  a  construction.  Also  in 
3  Georgia  Reports,  18,  that  a  person  who  kept  open  a  tippling 
house  on  the  Sabbath^  was  guilty  of  a  violation  of  the  statute 
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which  prohibited  the  keeping  open  tippling  houses  on  that 
day.  In  6  Wheaton  Reports,  76,  Marshall,  Chief  Justice, 
says:  ''That  although  penal  laws  are  to  be  strictly  construed, 
they  are  not  to  be  construed  so  strictly  as  to  defeat  the  obvi- 
ous intention  of  the  Legislature.  The  maxim  is  not  to  be  ap- 
plied so  as  to  narrow  the  words  of  the  statute  to  the  exclusion 
of  cases  which  those  words,  in  their  ordinary  acceptation,  or 
in  that  sensQ  in  which  the  Legislature  has  obviously  used 
them,  would  comprehend.  The  intention  of  the  Legislature 
is  to  be  collected  from  the  words  they  employ .''  We  think 
the  intention  of  the  Legislature  in  this  section  of  the  Revised 
Code,  which  was  taken  from  the  Acts  of  1866,  is  clear,  that 
the  words,  ''other  place  of  business  of  another  where  valuable 
goods,  wares,  produce  or  any  other  article  of  value  are  con- 
tained or  stored,^'  are  not  restricted  to  mean  simply  a  place  of 
the  nature  of  a  storehouse. 

3.  The  same  rule  of  construction  applies  to  the  words  "goods, 
wares,  produce,  etc.''  It  does  not  matter  what  felony  is  in- 
tended, or  of  what  the  larceny  is  intended,  if  the  breaking  and 
entering  be  into  a  place  wherein  burglary  may  be  committed.  A 
person  may  break  and  enter  into  a  storehouse  or  other  place, 
etc.^  where  wheat  is  contained  or  stored,  with  intent  to  com- 
mit rape  or  murder,  or  to  steal  money  or  whatever  of  value 
may  be  therein  and  be  guilty  of  burglary.  If  "the  place" 
answer  the  description  of  the  law,  the  felony  or  larceny  inten- 
ded may  be  as  various  as  the  statutes  defining  acts  of  felony 
or  larceny.  It  is  the  intent  to  steal,  so  far  as  the  larceny  \a 
concerned,  and  not  ihe  kind  of  "  article  of  value  "  which  is 
stolen  or  intended  to  be  stolen  that  makes  the  offense  com- 
plete. 

4.  There  was  strong  evidence  to  support  the  verdict,  and  we 
do  not  feel  authorized  to  grant  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  law  or  the  evidence. 

Jxidgment  affirmed. 
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Joel  C.  Rosser^  plaintiff  in  error,  vs.  Peter  C.  Habris, 

defendant  in  error. 

Where  a  parol  contract  was  made  in  November,  1865,  for  the  rent  of  t 
plantation  for  the  year  1866,  and  the  defendant  went  into  possession  of 
the  place,  in  pursuance  of  the  contract,  and  caltivated  it  for  the  yev 
1866,  this  is  such  a  part  performance  of  the  contract  as  will  take  it 
without  the  operation  of  the  statute  of  frauds.     (R.) 

«   Statute  of  frauds.    Landlord  and  tenant.    Before  Jac^ 
Harvey.    Polk  Superior  Court.    August  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

WoPFORD  &  Cox ;  Thomas  TV.  Dodd  ;  J.  W.  H.  Uk- 
DERWOOD,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justio^ 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  one-sixth  part  of  the  rent  of  a  planta- 
tion in  Alabama,  which  the  plaintiff  alleged  the  defendant 
had  received  for  the  year  1866,  the  plaintiff  and  defendant 
being  the  heirs,  with  others,  of  Andrew  F.  Woolly,  deceased. 
The  plantation,  for  which  it  is  alleged  the  defendant  received 
the  rent  for  1866,  was  the  property  of  Woolly  at  the  time  of 
his  death,  in  December,  1865.     The  plaintiff  testified,  at  the 
trial,  that  the  defendant  had  received  the  rents  of  the  planta- 
tion for  1866,  and  had  kept  the  same,  and  proved  tlie  value 
thereof,  and  also  stated  that  he  had  paid  his  pro  rata  share  of 
the  taxes  on  the  land  for  that  year.     The  defendant  proved  by 
two  or  three  of  the  other  parties  interested  in  the  land  as  the 
heirs  of  Woolly,  that  in  October  or  November,  1865,  Woolly, 
before  his  death,  made  a  contract  with  the  defendant  that  if 
he  would  pay  the  tax  on  the  land  for  the  year  1866,  he  should 
have  all  the  rents  and  profits  of  the  land  for  that  year.    The 
defendant  testified,  that  he  instructed  his  agent  in  Alabama, 
Breedlove,  to  pay  the  taxes  on  the  plantation  for  him  for  the 
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7ear  1866,  and. he  had  him  charged  with  $100  00  as  taxes 
paid  on  it  for  that  year.  A.  F.  Woolly,  Jr.,  the  son  of  the 
decedent,  testified,  that  he  did  not  know  that  the  defendant 
had  paid  the  taxes,  as  he  had  agreed  to  do,  and  he  paid  them 
for  1866,  took  a  receipt  and  charged  the  same  to  the  plaintiff 
and  the  other  heirs ;  supposed  he  was  paying  them  for  defend- 
ant, under  his  agreement  with  A.  F.  Woolly,  deceased.  The 
jury,  under  the  charge  of  the  Court,  found  a  verdict  for  the 
defendant  The  plaintiff  made  a  motion  for  a  new  trial,  on 
the  grounds  specified  therein,  which  was  overruled,  and  the 
plaintiff  excepted. 

If  this  parol  contract  for  the  rent  of  the  plantation,  made 
in  November,  1865,  for  the  year  1866  is  within  the  statute  of 
firauds,  still,  there  was  such  a  part  performance  of  it  as  will 
take  it  out  of  the  operation  of  the  statute.  The  defendant 
went  into  the  possession  of  the  plantation,  under  the  contract, 
and  cultivated  it,  either  by  himself  or  tenants,  for  the  year 
1866,  in  pursuance  of  the  contract  inade  with  the  deceased. 
He  could  not  have  repudiated  it  at  the  end  of  the  year  had 
he  been  in  life,  and  his  heirs-at-law,  who  acquiesced  in  the 
defendant's  possession  of  the  plantation,  under  that  contract, 
during  the  year  1866,  cannot  do  so;  they  are  bound  by  the 
contract  of  their  ancestor.  If  the  plaintiff  has  paid  his  pro 
rata  share  of  the  taxes  to  A.  F.  Woolly,  Jr.,  which  the  de- 
fendant was  bound  to  pay  for  the  rent  of  the  plantation,  he 
can  recover  that  amount  from  the  party  to  whom  he  paid  it. 
If  A.  F.  Woolly,  Jr.,  paid  the  taxes  for  the  defendant,  as  he 
states  he  supposed  he  was  doing,  he  had  no  legal  right  to 
charge  any  part  tihereof  to  the  plaintiff.  The  defendant  was 
bound  to  pay  the  taxes  on  the  land  for  1866,  under  his  con- 
tract, and  if  the  heirs  have  paid  it,  they  can  compel  him,  by 
suit,  to  pay  them,  but  cannot  repudiate  the  contract  and  com- 
pel him  to  pay  the  proven  value  of  the  rent  of  the  land,  under 
the  facts  of  this  case,  on  the  ground  that  the  contract  was  void 
by  th#  statute  of  frauds.  The  plain  object  of  the  plaintiff 
in  repudiating  the  contract  made  between  the  defendant  and 
old  man  Woolly,  the  deceased,  is  to  enable  him,  as  one  of  his 
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heirs^  to  recover  from  the  defendant  his  share  of  the  valae  of 
the  rents  and  profits  of  the  plantation  for  the  year  1866,  in 
opposition  to  the  wishes  of  the  other  heirs,  bat  we  cannot 
gratify  him,  under  the  evidence  contained  in  the  record. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Selma,  Rome  and  Dalton  Railroad  Company,  plaintiff 
in  error,  vs.  J.  B.  Fleming,  defendant  in  error. 

1.  When  there  was  a  trial  of  a  suit  for  damages  for  killing  the  plaintiff^i 
cow  against  a  railroad  company,  and  the  decleration  claimed  as  a  part 
the  damages,  expenses  of  litigation  under  section  2801  of  Irwin's  Re- 
vised Code : 

Hddt  That  it  was  not  error  in  the  Conrt  to  permit  the  plaintiff  to  proTS 
'*  that  he  offered  to  compromise,  that  they  refused  and  offered  to  pay 
him  $30  00.  He  refused  to  take  $60  00,  but  was  willing  to  settle  with- 
out suit/' 

2.  In  an  action  against  a  railroad  company  for  killing  a  cow  of  the  plain- 
tiff by  the  running  of  its  cars  it  was  not  error  in  the  Court  to  refose 
to  charge  as  requested:  ''If  plaintiff's  cow  fell  down  a  bank  and 
rolled  under  the  train  after  the  engine  passed  her,  orif  the  cow  jumped 
on  the  track  fifteen  feet  in  front  of  the  engine,  then  the  accident  was 
unavoidable  and  the* company  is  not  liable/'  Whether  the  company 
was  negligent  or  not  it  was  for  the  jury  to  find,  and  it  was  not  the  daty 
of  the  Court  to  decide  whether  or  not,  under  such  circumstances, 
there  was  negligence. 

8.  The  verdict  is  not  illegal  as  contrary  to  the  evidence. 

Bailroads.  Damages.  Evidence.  New  trial.  Compro- 
mise. Before  Judge  Harvey.  Floyd  Superior  Court.  Jan- 
uary Adjourned  Term,  1872.  ^i 

Fleming  brought  suit  against  the  Selma,  Rome  and  Dalton 
Bailroad  Company  for  damages  sustained  by  him,  resulting 
from  the  killing  of  his  cow  by  the  defendant.  The  defend- 
ant pleaded  not  guilty.  The  expenses  of  litigation  were 
claimed  by  the  plaintiff  as  a  part  of  the  damages.  The  juiy 
returned  a  verdict  for  the  plaintiff  for  $60  00  and  cost^  The 
defendant  moved  for  a  new  trial  upon  the  following  groundsy 
to-wit: 
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Ist.  Because  the  verdict  is  contrary  to  the  evidence  and  the 
law. 

2d.  Because  the  Court  erred  in  refusing  to  exclude  the  tes- 
timony of  the  plaintiff  on  the  subject  of  the  offer  of  compro- 
mise made  by  defendant,  as  follows:  "They  offered  to  pay 
me  $30,00,  and  I  ^fused.  I  refused  to  take  $50,00,  but  was 
willing  to  settle  without  a  law  suit.'' 

3d.  Because  the  Court  erred  in  refusing  to  charge  j;he  jury 
as  follows:  "If  the  plaintiff's  cow  fell  down  a  bank  and 
rolled  under  the  train  after  the  engine  passed  her,  or  if  the 
cow  jumped  on  the  track  fifteen  feet  in  front  of  the  engine, 
then  the  accident  was  unavoidable,  and  the  railroad  company 
is  not  liable." 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  grounds  aforesaid. 

Priktup  &  FoucHE,  for  plaintiff  in  error. 

W.  D.  Elam,  by  T.  "W.  Alexander,  for  defendant. 

McCAy,  Judge. 

1.  Under  section  2891,  Irwin's  Revised  Code,  damages  for 
a  tort  may  be  increased  by  the  expenses  of  litigation,  if  the 
defendant  have  shown  himself  specially  litigious  in  the  matter. 
This  declaration  claimed  such  an  increase  on  the  ground  of 
such  litigiousness.  The  evidence  offered  was  some  evidence 
going  to  show  it.  Plaintiff  offered  to  compromise— defendant 
refused — offered  $30  00,  etc.  The  evidence  is  very  weak,  it 
is  true.  It  goes  to  prove  it,  and  that  is  all ;  and  had  the  jury, 
by  their  verdict,  found  any  such  expenses,  we  should  hesitate 
to  sustain  it.  But,  under  the  proof,  if  they  found  for  the 
plaintiff  at  all,  their  verdict  is  not  more  than  it  ought  to  be. 
The  cow  was  proven  by  two  witnesses  to  be  worth  more  than 
the  verdict,  and  there  is  no  contradiction  of  these  witnesses. 

2.  What  constitutes  negligence  is  eminently  a  question  for 
the  jury.  For  the  Court  to  pronounce  an  accident  "  unavoid- 
able," would  be  an  usurpation  of  power.    In  the  very  nature 
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of  thiDgSy  it  must  be  a  question  of  fact,  whether,  under  a 
given  set  of  circumstanoes,  the  accident  was  unavoidable.  In 
this  very  case,  is  the  Court  authorized  to  say  that  an  engine 
cannot  be  stopped  instantly  ?  Is  not  that  a  fact  for  the  jury? 
What  is  negligence  and  what  is  prudence,  the  law  only  defines 
by  referring  to  the  conduct  of  prudent  men.  How  prudent 
men  act  is  referred  to  the  jury,  who  are  presumed,  by  their 
habits  of , life,  tp  have  informed  themselves  upon  the  subject. 
We  think,  therefore,  that  the  Judge  was  nght  in  refusing  to 
say  to  the  jury  that  this  or  that  state  of  facts  would  make  the 
accident  unavoidable.  He  might  define  the  meaning  of  the 
word,  but  to  say  as  was  asked  would  be  beyond  his  sphere. 
Nor  do  we  think  this  verdict  so  contrary  to  the  testimony  as 
to  be  illegal.  We  are  not  prepared  to  say  that  the  company 
and  its  agents  were  perfectly  free  from  feult.  Was  it  prudent 
to  run  at  that  speed,  at  that  place  ?  Has  an  engine  driver  the 
right  to  rush  on,  seeing  cattle  by  the  road  side,  and  knowing, 
as  he  does,  that  often,  in  their  fright  at  his  huge  machine,  they 
will  rush  right  before  it?  Has  anybody  a  right,  even  on  his 
own  land,  to  do  a  dangerous  thing,  unless  he  incloses  that  land 
against  animals  authorized  by  law  to  roam  at  large? 

3.  We  think  there  is  enough  testimony  to  justify  this  ver- 
dict, and  it  was  for  the  jury  to  say  which  of  the  witnesses  it 
believed. 

Judgment  affirmed. 


Southwestern  Railroad  Company,  plaintiff  in  error,  vs. 
James  R.  Knott  &  Company,  defendants  in  error. 

1.  If  the  sapervisor  of  a  railroad,  who  has  authority  to  purchase  cross- 
ties  for  his  principal,  contracts  with  a  party  for  their  purchase,  stating 
to  the  seller  that  his  principal  wants  them  to  lend  to  another  railroad 
to  which  it  had  promised  them,  and  the  cross-ties  are  furnished  and 
put  on  the  cars  of  the  road  whose  agent  has  thus  contracted  for  theoif 
such  road  is  liable  for  their  payment,  notwithstanding  the  statement  as 
to  the  purpose  for  which  they  were  purchased  be  not  true,  and  the  real 
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fact  was  that  the  sopervlsor  was  the  agent  of  another  party  in  making  the 
purchase.  The  seller  is  not  affected  by  the  truth  or  falsehood  of  the 
statement.  * 

2.  The  questions  in  this  case  were  properly  submitted  to  the  jury,  and  the 
evidence  sustains  the  verdict. 

New  trial.  Principal  and  agent.  Before  Judge  Harrell. 
Terrell  Superior  Court.     May  Term,  1872. 

James  E.  Knott  &  Company  brought  complaint  against 
the  Southwestern  Railroad  Company,  upon  an  account  for 
cross-ties  furnished,  amounting  to  $743  75,  with  interest  from 
February  26th,  1871.  The  defendant  pleaded  the  general 
issue. 

The  following  testimony,  in  substance,  was  introduced  for 
the  plaintiff: 

John  A.  Bishop  testified  as  follows :  Mr.  Walden  came  to 
see  witness  about  purchasing  some  cross-ties  which  plaintiffs 
had  on  hand;  told  him  to  see  Mr.  Bussell,  one  of  the  plain- 
tiffs; witness  heard  a  part  of  the  conversation  between  Mr. 
Walden  and  Mr.  Russell,  and  his  understanding  was,  that 
they  were  to  go  to  Dawson  and  see  Mr.  Knott,  and  if  he 
agreed  to  take  the  offer  of  twenty-five  cents  a  piece  for  the 
cross-ties,  it  would  be  a  trade.  A  short  time  after  this  a  train 
came  for  the  ties  and  they  were  delivered.  Walden  stated  to 
witness  as  a  reason  why  he  wanted  the  ties,  that  Mr.  Powers, 
the  superintendent  of  defendant,  had  lent  some  ties  to  a  rail- 
road in  Alabama,  and  that  defendant  did  not  have  ties  on  its 
road  to  spare,  hence  defendant  wished  to  purchase  these  to 
supply  their  place.  He  said  that  the  ties  would  be  paid  for 
by  the  pay  train  of  defendant  when  it  came  down  in  Febru- 
ary. The  contract  was  made  in  January.  Mr.  Walden  was 
the  supervisor  of  defendant  and  made  contracts  for  cross-ties 
and  other  material.  Witness  and  Russell  made  the  sale  to 
Mr.  Walden,  subject  to  Knott's  approval.  The  ties  sold  were 
sawed.  Witness  had  been  depot  agent  for  defendant  and 
knew  it  did  not  use  sawed  ties,  except  at  switches.  Walden 
did  not  say  that  he  was  buying  the  ties  for  defendant,  but 
witness  inferred  this  to  be  the  fact  as  Walden  was  the  agent 
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and  supervisor  of  defendant  When  witness  said  that  the 
ties  were  delivered  to  defendant,  he  meant  that  they  were  taken . 
of  by  its  cars.  Did  not  hear  Vischer's  name  mentioned  mitO 
the  March  after  the  ties  were  sold.  Walden  excused  himself 
for  not  paying  for  the  ties  in  February,  by  saying  that  Phelps 
had  not  returned  them  soon  enough  for  the  February  estimate. 
His  excuse  for  not  paying  in  March  was  that  Vischer  had 
failed  to  send  the  money. 

Thomas  A.  Russell  testified  substantially  as  did  Bishop, 
stating  the  following  additional  facts:  Went  to  Dawson  to  see 
Mr.  Knott;  he  approved  the  trade.  Knew  that  defendant 
did  not  use  sawed  ties  except  at  switches;  knew  that  Walden 
was  not  buying  the  ties  for  the  use  of  defendant  but  for  a 
road  in  Alabama;  thought  that  the  defendant  would  pay  for 
them ;  sent  the  bill  for  the  ties  to  Walden,  at  Fort  Valley,  by 
the  conductor;  Did  not  usually  send  bills  against  the  defend- 
ant to  the  office  in  Maoon  for  payment;  always  sent  them  by 
the  conductor  or  gave  them  to  an  agent  of  the  company. 
Delivered  the  ties  to  the  defendant  and  looked  to  it  for  pay- 
ment; would  not  have  sold  the  ties  to  Mr.  Vischer  or  to  any 
i^ilroad  in  Alabama,  except  for  cash;  had  refused  to  let  rail- 
roads in  Alabama  have  them  because  they  would  not  pay  the 
money. 

The  defendant  introduced  the  following  testimony : 
W.  S.  Walden  testified  as  follows:  Witness  made  the  con- 
tract with  the  plaintifis  for  the  cross-ties.  Mr.  Vischer,  a 
contractor  for  a  railroad  in  Alabama,  authorized  witness  to 
purchase  the  ties  for  him.  The  ties  wereshipped  over  defend- 
ant's road  as  any  other  freight,  and  were  delivered  to  Vischer 
&  Company,  at  Opelika,  Alabama.  Witness  is  supervisor  of 
defendant's  road  and  makes  contracts  for  defendant  all  along 
its  line.  The  ties  sued  for  were  purchased  for  Vischer  & 
Company,  and  not  for  defendant;  thought  he  so  stated  to 
plaintiffs  at  the  time  of  the  purchase;  told  plaintiffs  that 
Vischer  would  send  the  money  for  the  ties  when  the  next  pay 
train  came  down.     The  money  was  to  have  been  paid  in  Feb- 
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ruary^  between  the  16th  and  25th;  is  certain  that  he  told 
plaintiffs  that  he  was  buying  the  ties  for  Vischer  &  Company. 

Vischer  testified  as  follows:  The  ties  were  purchased 

by  Walden,  as  agent  for  Vischer  &  Company;  lives  near 
Fort  Valley,  Georgia,  and  has  resided  there  for  the  last  twenty 
years. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  prin- 
cipal and  interest  of  the  account  sued  on.  Whereupon  the 
defendant  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit : 

1st.  Because  the  verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence. 

2d.  Because  the  jury  found  contrary  to  the  following  charge 
of  the  Court,  to-wit : 

"  Arf  agent  can  only  bind  his  principal  when  acting  within 
the  scope  of  his  agency.  The  agent  must  act  within  the  au- 
thority granted  to  him,  reasonably  interpreted.  If  the  agent 
exceeds  his  instructions,  he  does  so  at  his  own  risk,  the  prin- 
cipal having  the  privilege  of  affirming  or  dissenting,  as  his 
interest  may  dictate.  If  you  believe  from  the  evidence  that 
Mr.  Walden  was^the  agent  or  supervisor  of  the  defendant, 
then  he  was  authorized  to  buy  ties  or  material  for  the  use  of 
defendant,  b&t  he  was  not  authorized  as  its  agent  to  make  a 
purchase  for  another  company,  or  for  any  other  person,  unless 
there  was  express  authority  from  the  defendant  to  do  so,  and 
the  Court  charges  you  that  the  onus  is  on  the  plaintiffs,  who 
seek  to  charge  the  defendant,  to  show  that  he  had  such  au- 
thority. A  person  may  be  the  agent  of  two  parties  at  the 
same  time.  If  you  believe  that  Mr.  Walden  was,  at  the  time 
lie  made  this  contract,  acting  as  the  agent  of  the  defendant, 
that  he  bought  them  for  the  defendant,  and  the  defendant  re- 
ceived the  ties,  then  it  is  liable.  But  if  he  was  not  acting  for 
the  defendant,  and  by  its  authority,  at  tlie  time  and  in  the 
tnmsaction  in  controversy,  and  was  acting  as  the  agent  of  an- 
other person,  Vi^dier  &  Company,  tlicn  Visclier  &  Company 
are  the  parties  who  made  the  contract.  They  are  liable  to  the 
i)l:untlf1«  and  not  the  clefemlant.     You  will  look  into  the  evi- 


620         SUPREME  COURT  OF  GEORGIA- 

Soathwestern  Railroad  Company  t«.  Knott  &  Company. 

denoe  and  decide  this  case  aooording  to  the  evideDoe,  under 
the  rules  of  law  which  the  Court  has  given  to  you." 

The  motion  was  overruled,  and  defendant  excepted  upon 
each  of  the  aforesaid  grounds. 

W.  K.  DeGrafpenreid  ;  Lyon  &  Irvix,  for  plaiBtiff 
in  error. 

HoYLE  &  Simmons  ;  C.  B.  Wooten,  for  defendants. 

Trippe,  Judge. 

1.  The  main  question  in  this  case  is,  did  Walden,  as  ageot 
for  the  Southwestern  Railroad,  purchase  the  cross-ties?    It  is 
contended  that  he  bought  them  as  agent  of  Vischer  &  Com- 
pany.    If  he  informed  Knott  &  Company  of  this,  of  ooaise 
the  railroad  is  not  liable.     The  testimony  on  this  point  is  con- 
flicting.    Walden  states  that  he  notified  Knott  &  Companj 
that  he  was  buying  as  agent  for  Vischer  &  Company.    Bos- 
sell  and  Bishop  testify  to  the  contrary,  that  Vischer's  name 
was  not  mentioned  until  after  failure  to  pay.     Wald^  was 
supervisor  of  the  railroad,  whose  business  ^t  was  to  purchase 
cross-ties,  and  he  was  in  the  habit  of  so  purchasing.    It  is 
further  contended  that  if  Walden  stated  to  the^wneis  of  th 
cross-ties  that  they  were  wanted  by  the  road  to  be  loaned  to  a 
road  in  Alabama,  and  it  was  not  true,  the  Southwestern  Bail- 
road  Company  was  not  responsible.     We  do  not  suppose  one 
who  deals  with  an  agent  who  has  authority  from  his  prind- 
pal  to  make  the  purchases  he  may  be  negotiating  for,  is  affected 
by  the  truth  or  falsehood  of  the  agent's  statement  as  to  the 
use  his  principal  intends  to  make  of  the  articles  purchased. 
The  test  is,  was  he  the  agent  to  make  such  purchases?    In 
this  case  was  Walden,  the  supervisor,  the  general  agent  of  the 
road  in  purchasing  cross-ties  ?    There  is  no  donbt  of  this  from 
the  testimony^     In  fact  it  is  not  disputed.     The  seller  was 
not  bound  to  see  to  what  use  the  cross-ties  so  purchased  were 
applied.     And  if,  in  such  a  case,  such  a  general  agent  were 
really  buying  for  a  third  party,  without  disclosing  it,  and  in- 
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duoed  the  seller  to  part  with  his  goods,  as  if  they  were  bought 
for  a  principal  known  to  be  such,  that  principal  is  bound. 
The  principal  is  bound  for  the  fidelity  of  his  agent 

2.  The  jury  found  in  aooordanoe  with  the  testimony  intro« 
duced  by  defendants  in  error.  In  addition  to  what  has  been 
stated,  one  of  the  plaintiffii  testified  he  would  not  have  sold 
the  eross-^es  to  Visdier  &  Company,  and  that  the  contract 
with  Walden  was  that  the  next  month  after  the  sale  th^  were 
to  be  paid  by  the  pay  agent  of  the  railroad,  on  the  coming 
down  of  the  next  pay  train.  We  do  not  think  the  verdict 
was  unsupported  by  evidence,  and  the  Judge  trying  the  case 
refused  to  disturb  it 

Judgment  affirmed. 


GcsTAVUS  W.  Nagle^  administrator,  plaintiff  in  error,  m« 
Joseph  H.  Lumpkin,  sheriff,  defendant  in  error. 

Two  atUtchnenUi  were  placed  in  the  hands  of  a  sheriff  and  levies  made, 
and  whiist  the  property  was  in  the  possession  of  the  sheriff  the  de- 
fendant gave  replevy  bonds,  the  secnrity  justifying,  andistated  in  the 
answer  of  the  sheriff,  to  have  been  at  the  time  a  citizen  of  the  State 
of  Georgia,  and  no  exception  was  taken  to  the  bonds  at  the  retnm 
term  of  the  attachments ;  at  the  trial  term,  judgments  were  rendered 
against  the  principal  and  security,  and  executions  placed  in  the  hands 
of  the  sheriff,  who  made  returns  of  nuUabona;  the  plaintiff  petitioned 
the  Court  for  a  rule  against  the  sheriff,  who  set  up  the  above  stated 
facts  ia  his  answer,  and  also  that  he  had  acted  in  good  faith ;  the  an- 
swer was  not  traversed.  The  Court  did  not  commit  error  in  refusing 
to  make  the  rule  absolute.    (B.) 

Rnle  against  sheriff.    Before  Judge  Habvet.    Floyd  Su- 
perior Court    January  Adjourned  Term,  1872. 

For  the  &dkB  of  this  case,  see  the  decision, 

AuBXANDEB  &  Wbiqht,  for  plaintiff  in  error. 

Pbtntup  &  FoncHE ;  Ukbebwood  &  Rowbll,  for  de- 
fendant. 

You  XLTin.  84. 
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Warner,  Chief  Justice. 

The  plaintiff  petitioned  the  Court  for  a  rale  against  Ae 
sheriff,  calling  npon  him  to  show  caase  why  he  should  not 
pay  the  money  due  on  certain  JL  fas.  which  had  been  placed 
in  his  hands  for  collection.  It  appears  from  the  fitcts  dis- 
closed in  the  record,  that  the  plaintiff  sued  out  two  attach- 
ments against  the  property  of  the  defendant,  who  was  a  non- 
resident of  the  State.  The  attachments  were  levied  on  the 
property  of  the  defendant,  as  appears  by  the  answer  of  the 
sheriff,  which  was  pointed  out  by  the  plaintiff's  attorney. 
After  the  attachments  had  been  levied,  and  whilst  the  property 
was  in  possession  of  the  sheriff,  the  defendant  offered  to  re- 
plevy the  same  by  giving  bonds  and  security  for  the  payment 
of  the  plaintiff's  judgments  and  costs,  as  provided  by  section 
3243  of  the  Code.  At  first  the  sheriff  declined  to  take  the 
bonds,  but  the  security,  who,  the  sheriff  states,  was  a  citizen 
of  the  State,  having  made  oath  that  he  was  solvent  and  worth 
the  amount  of  the  bonds  required,  the  sheriff  then  took  the 
bonds  and  turned  over  the  property  to  the  defendant,  and  in 
doing  so  acted  in  good  faith.  The  plaintiff  took  no  exception 
to  the  bonds  at  the  return  term  of  the  attachments,  but  at  the 
trial  term  thereof  took  judgments  against  the  principal  and 
security  for  the  amount  of  his  debts ;  fi,  fas.  were  issaed 
thereon,  placed  in  the  sheriff's  hands,  who  made  a  return 
thereon  that  he  had  made  frequent  search  for  property  on 
which  to  levy,  but  had  not  been  able  to  find  anything  in  this 
county  on  which  to  levy.  The  plaintiff  did  not  traverse  the 
sheriff's  return.  The  Court,  upon  the  foregoing  statement  of 
Acts,  refused  to  make  the  rule  absolute  against  the  sheriff  for 
the  payment  of  the  money  due  the  plaintiff,  whereupon  he 
excepted. 

The  plaintiff  had  his  option  of  one  of  two  remedies  against 
the  sheriff,  if  he  was  injured  by  his  neglect  of  duty  in  iailing 
to  execute  the  process  of  the  Court  placed  in  his  hands. 
First,  by  an  action  on  the  case  against  him,  or  to  proceed 
against  him  by  an  attachment  for  contempt  of  Court    The 
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plaintiff  elected  to  pursue  the  latter  remedy.  In  our  judg- 
menty  there  was  no*  error  in  the  judgment  of  the  Court  below, 
in  refusing  to  hold  that  the  sheriff  was  liable  to  be  attached 
for  contempt  of  Court,  and  in  refusing  to  make  the  rule  abso- 
lute against  him  for  the  payment  of  the  plaintiff's  debt,  on 
the  statement  of  Acts  disclosed  in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Haywood  Brookixs,  Ordinary,  plaintiff  in  error,  vs.  The 
Centbal.  Railroad  and  Banking  Company,  defend- 
ant in  error. 

When,  withont  aathoritj  of  law,  a  railroad  company,  tbirty  years  ago, 
changed  the  public  road  at  one  oC  its  crossings,  cut  out  a  new  road, 
and,  at  some  expense,  built  a  bridg'e  oyer  a  stream  said  new  road 
crossed ;  and,  by  common  consenti  the  old  road  was  abandoned  and 
the  new  one  used  by  the  public : 

Hddf  That  the  railroad  company,  in  the  absence  of  any  contract  so  to 
do,  is  not  bound  to  keep  up  said  bridge,  and  the  mere  fact  that  the 
company  first  built  it,  and  that  it  has  since,  at  various  times,  repaired 
it,  (it  being  near  one  of  its  depots,)  does  not  make  an  implied  contract 
with  the  county  that  the  company  will  keep  it  in  repair. 

Railroads.  Roads.  Before  Judge  Twiggs.  Washington 
Superior  Court.    March  Term,  1872. 

Haywood  Brookins,  as  Ordinary  of  the  county  of  Wash- 
ington, brought  case  against  the  Central  Raihroad  and  Bank- 
ing Company  for  (1,000  00  damages,  alleged  to  have  been 
fiustained  by  plaintiff,  by  reason  pf  the  fidlure  of  defendant 
to  repair  and  keep  up  a  certain  embankment  on  Hill  creek  ^ 
and  bridges  over  said  stream,  on  a  '^common  road^'  of  said 
county,  known  as  the  "  Darien  road," 

The  defendant  pleaded  the  general  issue. 

The  evidence  made  the  following  case :  When,  in  the  course 
of  the  construction  of  the  Central  Railroad,  the  work  had  ap- 
proached station  number  fourteen,  the  company  laid  out  the  new 
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road  through  the  land  of  one  William  Fish,  and  paid  him  $100 
for  his  services.  This  occurred  about  the  year  1845.  William 
M.  Wadley,  the  contractor  in  charge,  moved  near  to  station 
fourteen,  and  for  his  own  convenience,  and  at  his  own  expense, 
worked  the  road,  built  the  bridges,  add  kept  them  in  repair 
until  he  moved  away,  in  1857.  The  course  of  the  old  Darien 
road  was  more  beneficial  to  the  defendant  than  the  new  road, 
for  the  reason  that  the  old  road  ran  under  the  railroad  track, 
while  the  new  road  ran  over  it.  The  new  road  passes  by  the 
station,  and  the  change  was  made  for  this  purpose.  The  old 
road  is  not  closed,  but  is  still  passable  for  all  vehicles  except 
those  which  are  high-topped.  The  defendant  has  offered,  and 
is  still  willing  to  provide  a  good,  substantial  crossing  at  the 
old  point  of  intersection.  The  evidence  was  conflicting  as  to 
whether  the  defendant  had  repaired  and  kept  up,  at  any  time, 
the  bridges  over  Hill  creek.  In  October,  1869,  the  dtizens 
residing  in  the  vicinity  of  the  station  made  complaint  that  the 
bridges  had  decayed,  and  were  in  an  impassable  condition. 
Plaintiff  notified  the  defendant  and  requested  it  to  have  them 
rebuilt.  Upon  the  refusal  of  the  defendant,  the  plaintiff  re- 
built them,  at  an  expense  of  $624  00. 

The  jury  returned  a  verdict  in  fitvor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial  upon  the  following  grounds, 
to- wit: 

1st.  Because  the  verdict  was  contrary  to  the  evidence. 

2d.  Because  the  Court  refused  to  charge  the  jury  as  follows: 
^'  That  he  who  derives  the  advantage  must  take  the  burden. 
If^  therefore,  the  jury  believe  that  the  Central  Railroad  cut 
the  new  road  for  its  own  advantage,  and  thereby  rendered  ibt 
erection  of  bridges  necessary,  and  by  long  custom  kept  said 
bridges  in  repair,  and  the  county  recognized  said!  road  as  a 
public  road,  and  said  railroad  obstnicted  a  public  road,  and 
changed  said  road,  then  there  is  an  implied  contract  to  keep 
up  the  bridges  on  tlie  new  road." 

3d.  Because  the  Court  erred  in  the  following  charge :  ^That 
the  road  was  either  a  public  or  a  private  road.  If  a  public 
road,  it  must  be  made  in  the  manner  pointed  oat  by  the  stat- 
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ute.  That  if  this  action  is  for  damages  done  to  a  public  road, 
and  that  it  does  not  pursue  the  remedy  pointed  out  by  the 
statute,  the  plaintiff  is  not  entitled  to  recover^  If  it  is  a  pri- 
vate road,  and  not  made  in  pursuance  of  the  section  of  the 
Code,  the  Ordinary  has  no  right  to  appropriate  money  for  the 
repair  of  bridges  on  a  private  road,  and  the  plaintiff  cannot 
recover  in  this  form  of  action/^ 

The  motion  was  overruled,  and  the  plaintiff  excepted  upon 
each  of  the  grounds  aforesaid. 

Lakgmade  &  Evans,  by  Samuel  F.  Webb,  for  plaintiff 
in  error.  • 

Jackson,  Lawton  &  Basingeb  ;  R.  L.  Wobthen,  for 
defendant* 

McCay,  Judge. 

We  do  not  think  the  charge  of  the  Court  in  this  case  was 
the  proper  charge  to  be  given,  as  we  are  strongly  impressed 
witti  the  idea  that  this  road,  used  aad  worked  as  it  has  been, 
for  over  twenty  years,  is  a  public  road,  even  though  there  be 
no  proof,  in  feet,  of  an  order,  etc.,  of  the  Inferior  Court.  But 
we  are  clear  that  there  is  nothing  in  this  evidence  to  have  au- 
thorized a  verdict  for  the  plaintiff. 

The  road  is  not  within  the  limits  of  a  crossing,  so  as  to 
make  it  tlie  duty  of  the  Company  to  keep  it  up  as  part  of  the 
crossing.  It  is  from  two  to  three  hundred  yards  from  the 
track.  Is  there  anything  more  here  than  the  ordinary  case  of 
a  planter  turning  die  public  road  without  authority  of  law? 
Suppose  he  does  this,  cuts  out  a  good  road,  builds  a  causeway 
or  a  small  bridge,  puts  the  whole  in  good  order,  and  opens  it 
to  public  use.  It  is  adopted,  the  old  road  deserted,  and  finally 
closed  up,  and  the  new  one  used  for  thirty  years^  suppose, 
even,  to  make  the  case  stronger,  that  the  planter,  for  his  own 
convenience,  has,  at  times,  repaired  the  bridge  or  causeway,  or 
filled  up  holes  in  the  road.  Can  it  for  a  moment  be  preten- 
ded lliat  under  this  state  of  &cts  the  law  would  cast  upon  the 
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planter  the  permanent  duty  of  keeping  up  the  bridge  or 
causeway? 

There  are  always  two  parties  to  a  contract.  Is  it  not  just 
as  fair  to  say  that  the  public^  when  it  accepts  a  new  road,  takes 
it  as  it  iSy  as  to  say  that  he  who  has  opened  it  has  contracted 
to  keep  it  in  order?  Nay,  is  it  not  &r  fiurer  and  more  rea- 
sonable to  say  (in  the  absence  of  any  contract)  that  the  new 
roa4  goes  into  the  hands  of  the  pablic,  jnst  as  the  old  one^ 
that  if  the  public  accepts  it — ^it  takes  upon  itself  the  (»di- 
nary  duty  attaching  to  it  with  respect  to  public  roads? 

We  see  nothing  in  any  of  this  evidence  to  justify  the  claim 
of  the  Ordinary.  The  railroad  company  has  the  same  rights 
as  to  a  road  as  any  citizen,  and  if,  for  the  convenience  of  those 
wishing  to  get  to  its  depot,  it  repairs  a  road  or  a  bridge,  it 
does  it  as  any  other  citizen  might  do,  without  incurring  the 
liability  of  undertaking  always  to  do  it.  We  think  the  ve^ 
diet  right.  There  was  no  evidence  to  sustain  the  plaintiff's 
claim. 

Judgment  affirmed. 


Armsted  B.  Hill,  executor,  plaintiff  in  error,  t?«.  Elizabeth 
M.  Clark  d  al.j  defendants  in  error. 

A  testator  directa  his  execator  *^  to  paj  an  animal  sam  of  $600  00  to  bia 
wife,  oat  of  the  net  income  of  his  estate,  in  semi-annaal  installments." 
In  another  item  of  his  will  he  refers  to  this  bequest  as  an  *'  annaitj 
devised  to  his  wife.''  Nothing  else  in  the  will  defines  or  limits  the 
term  of  years  daring  which  it  is  to  be  paid. 

In  foar  several  items  of  his  will  he  farther  gi^es,  after  dedaeting  tbe 
foregoing  annuity,  one-foarth  of  the  annaal  income  arising  firom  his  et- 
tate  to  four  several  sets  of  legatees.  For  three  of  said  shares  in  the  in- 
come trustees  are  appointed.  The  fourth  share  is  to  be  paid  on  certain 
conditions,  with  a  remainder  created  therein.  No  time  is  appointed  for 
the  distribution  of  the  estate,  or  the  payment  of  any  share  thereof  ex- 
cept as  to  the  income. 

The  widow  applied  for  dower  in  the  land  and  the  same  was  assigned 
to  her.  Subsequently  she  executed  an  agreement  with  the  legatees 
whereby  she  relinquished  her  dower  ''to  the  estate  and  legatees, '^  on 


ATLANTA,  JANUARY  TERM,  1873.         527 

Hill  V8.  Clark  et  <il. 

condition  that  the  legatees  paid  her  during  her  life  the  annuity  given  her 
bj  the  will,  and  agreeing  that  the  estate  might  be  distribated,  but  the 
reliuqaishment  to  be  void  if  the  Courta  woald  not  decree  a  distribution. 
This  the  legatees  and  the  trustees  appointed  in  the  will  agreed  in  writing 
to  do.  The  executor  was  one  of  the  trustees.  The  beneficiaries  of  the 
trusts  are  femes  eovertf  and  their  children  bom  and  to  be  born. 

The  executor  filed  a  bill  in  chancery  alleging  the  foregoing  facts,  fur* 
ther  stating  that  the  conditions  on  which  the  fourth  share  in  the  annual 
income  was  to  be  paid  had  happened,  and  asked  the  direction  of  the 
Chancellor  as  to  the  execution  of  the  will,  that  the  property  might  be 
divided  and  turned  over  to  the  legatees  and  trustees  "  on  the  same  ba- 
sis, terms,  conditions  and  limitations  as  the  annual  income  had  been 
given,''  etc.,  and  that  the  right  of  the  widow  to  the  annuity  might  be 
secured  by  a  proper  decree.    To  this  bill  the  widow,  tbe  trustees,  etc., 
were  parties,  and  their  answers  admitted  the  facts  as  stated  and  joined 
with  the  executor  in  asking  the  decree  prayed  for. 
On  the  hearing,  the  Court,  after  the  reading  of  the  bill  and  answers,  dis- 
missed the  bill  for  want  of  equity. 
Mdd,  That  the  rights  of  the  annuitant,  under  the  agreement,  and  the 
liabilities  of  the  respective  shares  for  its  payment,  the  condition  at- 
(ac|ied  to  the  relinquishment  of  dower,  and  the  beneficiaries  of  said 
relinquishment  and  of  the  estate  being  mostly  femes  covert  and  chil- 
dren born  and  to  be  born,  and  who  take  the  estate  through  trustees, 
make  this  a  proper  case  for  invoking  the  aid  and  direction  of  a  Court 
of  equity,  in  order  that  the  rights  of  all  parties  may  be  finally  adjudi- 
cated, and  all  doubt  as  to  the  proper  construction  of  the  will,  and  as 
to  the  time  when  the  distribution  of  the  estate  can  be  made,  may  be 
removed,  this  Conrt  holding  that 'the  gift  or  bequest  of  the  income  car- 
ries with  it  the  eorptUf  under  the  limitations  provided  in  the  will. 

Will.  Equity.  Before  Judge  Buchanan.  Coweta  Su- 
perior Court.    September  Term,  1872. 

Armsted  B.  Hill,  as  executor  of  the  last  will  of  Major  B. 
Clark,  deceased,  filed  his  bill  against  the  legatees  under  said 
will,  making  the  following  case :  Testator  bequeathed  to  his 
wife,  Elizabeth  M.  Clark,  a  special  legacy  of  a  horse  and  rock- 
away,  and  an  annuity  of  $500  00,  to  be  paid  annually  by  com- 
plainant as  executor,  out  of  the  net  annual  income  of  said  estate. 
The  widow  applied  for  and  had  her  dower  in  said  estate  set 
apart.  Testator  bequeathed  one-fourth  of  the  net  annual  income 
of  said  estate  to  complainant,  as  trustee,  for  the  sole  and  separate 
use  of  his  (complainant's)  wife,  Mary  C.  Hill,  and  her  chil- 
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dren,  and  one-fourth  of  the  net  annual  income  to  his  son,  Jo- 
seph W.  Clarky  as  trustee  for  the  sole  and  separate  use  of  his 
wife^  Elizabeth  Clark^  and  his  children^  and  one-fourth  of  the 
net  annual  income  to  Nathaniel  Glover,  as  trustee  for  the  sole 
and  separate  use  of  his  wife  and  Her  childreui  complainant^s 
wife,  and  Frances  C.  Glover,  Nathaniel  Glover's  wife,  bring 
the  daughters  of  testator.  Testator  further  bequeathed  one- 
fourth  of  the  net  annual  income  to  his  son,  Benjamin  M. 
Clark, '' subject  to  the  following  conditions,  to-wit:  Mj  ex- 
ecutor will  retain  (from  year  to  year,  as  he  may  think  proper,) 
with  the  corpus  of  my  estate^  so  much  of  the  annual  share  of 
said  Benjamin  M.  Clark  as  will  make  the  sum  of  $500  GO, 
(this  sum  is  the  same  I  have  heretofore  advanced  the  said 
Benjamin.)  After  the  said  sum  of  $500  00  has  been  settled 
in  the  manner  aforesaid  against  the  said  Benjamin,  my  ex- 
ecutor is  hereby  directed  to  pay  annually  to  him  the  sum  of 
$150  00,  retaining  in  his  hands,  without  interest,  the  re- 
mainder of  the  annual  income  bequeathed  to  the  said  Bezija- 
min  M.,  until  he,  the  said  Benjamin  M.,  marries,  or  abandons 
an  idle  life  and  becomes  settled  in  a  useful  and  lawful  occu- 
pation, or  reaches  the  age  of  thirty  yeare;  in  either  event,  my 
executor  is  directed  and  required  to  pay  to  him  at  once  the 
amount  retained  from  his  one-fourth  share  in  the  net  annual 
income  of  my  estate,  and  afterwards  he  is  to  receive  equally 
of  this  item.  Now,  should  the  said  Benjamin  M.  many,  and 
leave  a  wife  and  no  heirs  of  his  own  body  begotten,  it  is  my 
will  that  two-thirds  of  his  interest  in  my  estate  revert  to  the 
corpus  of  my  estate,  and  in  that  event  such  widow  as  he  may 
leave  must  draw  only  one-third  of  the  interest  bequeathed  to 
the  said  Benjamin  M.''  Two  of  the  aforesaid  contingendes 
have  transpired,  to-wit :  the  said  Benjamin  has  reformed  and 
become  steady  in  habits,  and  has  intermarried  with  a  wife, 
and  is  and  has  been  receiving  the  full  amount  of  the  said  one- 
fourth  net  annual  income  of  said  estate  in  strict  compliance 
with  the  provisions  of  said  will.  Complainant  has  paid  to 
the  trustees  the  full  amounts  of  the  one-fourth  of  the  net  an- 
nual income  of  said  estate  r^ularly  and  annually.    To  keqp» 
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together  and  to  manage  the  property  of  said  estate,  which  is 
mostly  in  lands,  is  very  laborious  and  troublesome  to  com- 
plainant and  of  great  expense  to  the  estate.  All  the  trustees 
and  the  said  Benjamin  M.  Clark  are  prudent  and  discreet 
men,  well  calculated  to  manage  and  control  the  property  be- 
queathed to  them  as  trustees.  It  would  be  greatly  to  the  in- 
terest of  the  l^atees  under  said  will  to  divide  the  corpus 
equally  between  them  on  the  same  terms  and  conditions  as 
the  net  annual  income  was  directed  by  the  testator  to  be  di- 
vided and  distributed.  Complainant  expressly  charges  that 
the  true  meaning  and  intention  of  testator  was,  that  upon  the 
happening  of  either  one  of  the  contingencies  set  forth  in  the 
bequest  to  said  Benjamin  M.  Clark,  the  oorptis  was  to  be  dis- 
tributed among  the  l^atees  on  the  same  terms  and  conditions, 
and  the  same  restrictions  and  limitations  as  he  imposed  upon 
and  directed  to  be  observed  in  reference  to  the  net  annual  in- 
come. Testator's  widow  has  recently  signed  a  relinquishment 
of  dower  in  the  lands  of  said  estate,  "in  consideration  of  the 
obligation  or  promise  in  writing,  this  day  made  by  the  lega- 
tees of  said  estate,  to  pay  to  said  Elizabeth  M.  Clark  the  an- 
nuity of  $600  00  mentioned  and  devised  to  her  by  said  will 
periodically,  to-wit :  annually  the  remainder  of  her  natural 
liie,  and  for  the  further  consideration  that  said  estate  may  be 
distributed  amongst  the  l^atees  thereof;  provided,  never- 
theless, that  if  the  Courts  of  said  State  reAise  to  decree  a  dis- 
tribution of  the  property  of  said  estate,  then,  in  that  event, 
the  aforesaid  relinquishment  of  said  dower  is  hereby  revoked.'' 

Complainant  prays  that  defendants  may  be  compelled  to 
discover  as  to  the  charges  contained  in  his  bill ;  that  he  may 
be  relieved  from  the  fiirther  management  of  the  estate ;  that 
the  Court  will  pass  such  order  and  decree  ad  will  direct  him 
in  executing  the  trust  reposed  in  him  by  testator,  in  carrying 
out  the  true  intent  and  meaning  of  said  will;  that  the  writ  of 
subpoena  may  issue. 

The  defendants  filed  a  joint  answer,  admitting  the  all^a- 
tions  of  the  bill,  joining  in  the  prayer  for  a  division  therein 
oontained,  and  further  praying  that  the  annuity  of  $500  00 
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to  testator's  widow  for  her  natural  life,  be  secured  to  her  bj 
the  decree  of  the  Court. 

When  counsel  for  complainant  had,  concluded  the  reading 
of  the  bill  and  answer  to  the  jury,  the  Court,  on  its  own  mo- 
tion, dismissed  the  bill  for  want  of  equity,  to  which  judgment 
the  complainant  excepted,  and  now  assigns  the  same  as  error. 

Lucius  H.  Feathebston,  for  plaintiff  in  error. 

Samuel  Fbeeman,  for  defendants. 

Tbippe,  Judge. 

The  will  of  the  testator,  Clark,  directed  his  executor  "to 
pay  an  annual  sum  of  |500  00  to  his  wife,  out  of  the  net  in- 
come of  his  estate,  in  semi-annual  installments.'^  The  balanoa 
of  the  income  is  to  be  paid  to  four  several  sets  of  legatees, 
with  trustees  for  three  of  those  shares.  The  fourth  share  is 
payable  on  conditions  which  have  now  happened,  with  a  re- 
mainder created  therein.  The  widow  had  applied  for  dower, 
which  has  been  assigned.  She  afterwards  executed  an  agree- 
ment with  the  legatees,  relinquishing  h%r  dower  to  the  estate 
and  to  the  l^tees,  on  condition  that  the  l^atees  paid  her, 
during  life,  the  annuity,  the  relinquishment  to  be  void  if  the 
Courts  would  not  decree  a  distribution,  which  she  consented 
might  be  done.  The  legatees,  trustees  and  executor  (he  being 
one  of  the  trustees,)  agreed  to  this  in  writing,  and  the  bill  is 
filed  to  carry  out  this,  and  for  a  distribution.  The  benefida- 
ries  of  the  trustjs  are  femes  covert,  and  their  children — bom 
and  to  be  bom. 

We  think  the  gift  of  the  income  carried  with  it  the  corpus, 
under  the  limitations  provided  in  the  will :  Code,  section  2419. 
We  are  also  of  opinion  that  the  rights  of  the  annuitant,  under 
the  agreement,  as  well  as  the  will,  and  the  liabilities  of  the 
respective  shares  for  its  payment,  the  conditions  attached  to 
ihe  relinquishment  of  dower,  and  the  beneficiaries  of  said  re- 
linquishment and  of  the  estate  being  mosify  femes  eaveri  and 
children^  represented  by  trustees,  make  this  a  proper  case  for 
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invoking  the  aid  of  a  Court  of  equity,  in  order  that  the  rights 
of  all  parties  may  be  finally  adjudicated,  and  all  doubt  as  to 
the  proper  construction  of  the  will,  and  as  to  the  time  when  a 
distribution  can  be  made  may  be  removed,  and,  at  flie  same 
time,  decreeing  such  a  distribution  of  the  estate  as  the  parties 
are  entitled  to,  under  the  will  and  the  agreement. 

It  may  be  added  that  all  the  parties  in  interest  join  the  ex- 
ecutor in  asking  for  such  a  decree  and  such  a  distribution. 
There  being  minors  and  femes  covert  as  cestui  que  trusts,  adds 
to  the  reasons  why  such  an  application  may  be  sustained. 

Judgment  reversed. 


Egbert  E.  Cunningham,  plaintiff  in  error,  vs,  Franklin, 
Bead  &  Company,  defendants  in  error. 

1.  Where  warehousemen  are  sued  for  damages  incurred  from  the  loss  of 
cotton  in  weighty  it  is  incumbent  upon  the  plaintiff  to  show  that  such 
loss  accrued  from  the  negligence  and  want  of  proper  care  on  the  part 
of  the  defendants.     (R.) 

2.  A  decision  awarding  a  new  trial  will  not  be  interfered  with,  unless  the 
discretion  of  the  Court  below  has  been  abused/    (R.) 

Wai'ehousemen.  Diligence.  New  trial.  Before  Judge 
Gould.    City  Court  of  Augusta.    May  Term,  1872. 

For  the  &cts  of  this  case,  see  the  decision. 

Samuel  F.  Webb;  W.  W.  TViloox,  for  plaintiff  in  error. 

J.  £.  Habpeb  &  Bbothbb,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants,  as 
warehousemen,  to  recover  damages  for  the  negligent  manner 
in  which  they  performed  their  dnty  in  taking  care  of  sixty- 
five  bales  of  cotton  stored  with  them  by  him,  in  their  ware- 
house, by  reason  whereof  the  plaintiff  alleges  the  cotton  lost 
in  weight  one  thousand  and  twenty-nine  pounds.    On  the 
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trial  of  the  case^  the  juiy^  under  the  charge  of  the  Court^ 
found  a  verdict  in  £ivor  of  the  plaintiff,  for  the  sum  of  $70  42, 
with  interest.  A  motion  was  made  for  a  new  trial,  on  the 
several  grounds  stated  therein,  which  was  granted  by  the 
Court,  and  the  plaintiff  excepted.  The  defendants  also  ex- 
cepted to  the  ruling  of  the  Court,  and  both  bills  of  exceptions 
were  argued  together. 

A  warehouseman,  bj  the  law,  is  a  depositary  for  hire,  and 
is  bound  only  for  ordinary  diligence.  If  the  defendants  ex- 
ercised that  ordinary  diligence  in  taking  care  of  the  plaintiff's 
cotton  stored  with  them,  which  a  prudent  man  would  have 
exercised  in  protecting  and  taking  care  of  his  property,  and  the  / 
cotton  lost  in  weight,  without  their  &ult  or  n^ligence,  theyV 
are  not  liable  for  such  loss,  and  it  was  incumbent  on  the  plain-  ^ 
tiff  to  prove  that  the  loss  of  the  weight  of  the  cotton  was  the 
result  of  their  negligence  and  want  of  care  in  the  proper  man- 
agement of  it.  It  is  not  sufiScient  for  the  plaintiff  to  prove 
that  the  cotton  stored  with  the  defendants  lost  in  weight,  bat 
he  must  go  further  and  prove  that  the  loss  resulted  firom  the 
negligence  and  want  of  proper  care  on  the  part  of  the  defend- 
ants, as  warehousemen.  If  it  had  been  shown  that  the  de- 
fendants, by  the  want  of  proper  care  and  diligence  as  ware- 
housemen, had  exposed  the  plaintiff's  cotton  stored  with  them 
to  alternate  rain  and  sunshine,  and  by  reason  thereof^  the  cot- 
ton had  lost  more  in  weight  than  it  would  naturally  have 
done  if  kept  dry,  or  if  any  other  act  of  n^ligence  on  thdr 
part  had  been  shown  from  which  the  loss  in  the  weight  of  the 
cotton  had  resulted,  then  the  defendants  would  have  been 
liable,  but  nothing  of  that  kind  was  proved  on  the  trial. 
We  find  no  error  in  the  charge  of  the  Court  to  the  jury  or  in 
granting  the  new  trial  in  view  of  the  evidence  disclosed  in 
the  record.  The  exocise  of  the  discretion  of  the  Court  below, 
vested  in  it  by  law,  in  granting  the  new  trial,  has  not  been 
abused  in  this  case,  so  as  to  authorise  this  Court  to  interfere 
and  control  it 

Let  the  judgment  of  the  Court  below,  in  both  cases,  be 
affirmed. 
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Abel  D.  Breed,  lessee,  plaintifiP  in  error,  vs,  Richard  Y. 

Mitchell,  defendant  in  error. 

1.  A  non-resitilent  of  this  State,  who  is  the  lessee  of  a  railroad  in  this 
State,  and  therefore  liable  to  be  sned  as  was  the  railroad  company,  is 
none  the  less  liable  to  be  proceeded  against  by  attachment  as  other 
non-residents  are. 

2.  Where  goods  arrive  at  their  point  of  destination  and  the  packages  or 
casks  are,  by  the  fault  of  the  carrier,  in  a  damaged  condition,  so  that 
they  cannot  be  handled  without  loss  and  farther  damage,  it  is  the  duty 
of  the  carrier  to  repair  the  casks,  if  possible,  before  the  owner  can  be 
compelled  to  receive  them,  and  if  he  refuse  to  do  this  the  owner  may 
refuse  to  receive  the  goods  and  may  recover  the  value,  and  this  without 
ofiering  to  pay  the  freights,  since  the  carrier  has  not  completed  his 
undertaking. 

8.  Qoods  are  prima  facie  presumed  to  have  been  received  by  a  carrier 
in  good  order  for  shipment,  and  if  they  were  not  so,  it  is  for  the  carrier 
to  show  it 

Attachment.  Railroads.  Carriers.  Presumption.  Before 
Judge  Harvey.  Floyd  Superior  Court  January  Adjourned 
Term,  1872. 

Mitchell  sued  out  an  attachment  against  Breed,  as  lessee  of 
the  Selma,  Rome  and  Dalton  Railroad  Company,  returnable 
to  the  nine  hundred  and  nineteenth  district,  for  the  sum  of 
$66  54.  The  defendant  traversed  the  ground  of  attachment, 
claiming  that  Breed,  as  lessee,  resided  within  the  State  of 
Georgia,  and  as  such,  was  stiable  in  the  same  manner  as  said 
railroad  company  could  have  been  sued,  had  it  not  been  in 
Breed^s  hands,  as  lessee.  The  defendant  pleaded  the  general 
issue,  and  that  said  claim  was  based  upon  a  failure  of  defend- 
ant to  deliver  six  barrels  of  oil,  and  such  &ilure  was  due  to 
the  &ct  that  plaintifP  had  not  paid  the  freight  thereon. 

The  magistmte  rendered  judgment  against  the  defendant 
Whereupon  the  case  was  carried  by  appeal  to*  the  Superior 
Court  Upon  the  trial  in  this  last  tribunal,  the  evidence 
made  the  following  case: 

Plaintiff  bought  six  barrels  of  oil  in  Baltimore.  They  were 
conveyed  by  the  defendant  to  Rome.    Upon  their  arrival  four 
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barrel?  were  in  good  order,  bat  two  were  leaking.  Plaintiff 
was  willing  to  take  the  four  barrels ;  the  agent  of  defendant 
would  not  allow  this,  but  insisted  upon  bis  receiving  all.  The 
agent  stated  that  the  defendant  would  be  responsible  for  all 
the  damages  which  had  accrued  up  to  the  time  of  deliveiy, 
but  would  not  settle  for  the  leakage  between  the  depot  and 
plaintiff's  store.  The  agent  refused  to  put  the  two  damaged 
barrels  in  good  order.  Plaintiff  was  willing  to  receive  die 
oil  if  the  agent  would  be  responsible  for  the  leakage  after  it 
left  the  depot|  or  if  he  would  put  the  two  barrels  in  good  or- 
der. Breed  resides  in  the  State  of  Ohio.  The  agent  was  of- 
ten served  with  legal  process  in  suits  against  defendant.  Plain- 
tiff sued  for  the  wholesale  price  of  the  oil.  No  freight  was 
paid  or  tendered. 

The  jury  returned  a  verdict  for  the  plaintiff.  Whereupon 
the  defendant  moved  for  a  new  trial  upon  the  following 
grounds: 

1st.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  verdict  was  contrary  to  the  following 
charge  of  the  Court:  ''That  if  the  said  lessee  had  an  agent 
in  the  county  on  whom  service  of  writs  could  be  perfected, 
an  attachment  would  not  lie.'' 

3d.>  Because  the  Court  erred  in  the  following  charge :  "  K 
the  goods  are  in  bad  order  by  the  fiiult  of  the  carrier,  the  oon- 
signee  may  require  him  to  put  them  in  order  before  he  re- 
ceives them,  so  &r  as  it  is  practicable  for  the  carrier  to  do  so,  and 
if  there  is  anything  more  for  the  carrier  to  do  before  he  can 
deliver  the  goods  in  the  condition  his  contract  requires  him  to 
deliver  them  in,  be  is  not  in  a  condition  to  demand  the  freights, 
and  if  such  is  the  case,  and  he  refuses  to  deliver  the  goods  in 
the  condition  the  consignee  has  the  right  to  require  them,  and 
puts  it  on  that  ground,  and  not  on  the  ground  that  freight  is 
not  paid  or  tendered,  then  the  jury  might  presume  that  the 
consignee  stood  ready  to  pay  the  freights  and  take  the  goods 
whenever  he  could  get  them  in  the  condition  he  demanded 
Uiey  should  be  put  in.    I  say  the  carrier  may  be  required  to 
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put  the  goods  in  snch  order  as  be  received  them,  so  far  as  it 
is  practicable  to  do  so,  by  tightcDing  hoops,  etc.,  bat  he  could 
not  be  required  to  perform  an  impossibility,  as  to  put  back  a 
fluid  that  had  leaked  out,  or  the  like.  It  is  for  you  to  find 
what  condition  these  goods  were  in  when  this  carrier  received 
them,  and  who  it  was  that  demanded  too  much  of  the  other, 
and  by  whose  &ult  the  goods  were  not  delivered  and  re* 
oeived." 

4th.  Because  the  Court  erred  in  charging  as  follows:  ''That 
the  law  presumes  that  when  a  carrier  receives  goods  he  receives 
them  in  good,  order,  but  this  is  only  a  presumption  where 
nothing  appears  to  the  contrary,  and  may  be  rebutted  by  facts 
or  circumstances.'' 

The  Court  refused  a  new  trial,  and  the  defendant  excepted 
upon  each  of  the  aforesaid  grounds. 

Pkintup  &  FoucHE,  for  plaintiff  In  error. 

Wright  &  Feathekston,  for  defendant 

McCay,  Judge. 

1.  Section  3199  of  Irwin's  Revised  Code  gives  in  terms 
the  right  of  attachment,  if  the  debtor  resides  out  of  the  State* 
Section  3330,  whilst  it  does  provide  that  the  lessees  of  a  rail* 
road  shall  be  liable  to  suit,  as  the  company,  does  not  repeal 
section  3199.  That  it  does  not  do  so  in  terms  is  plain,  nor 
do  we  think  it  fair  to  say  that  it  does  so  by  implication.  The 
great  object  of  section  3199  was  to  make  the  lessees,  however 
they  might  be  scattered,  or  wherever  they  might  live,  suable 
in  one  place,  and  that  place  the  same  as  was  provided  for 
suing  the  corporation  into  whose  franohiaea  the  lessees  had 
stepped.  Could  it  be  inferred  from  this  that  the  lessees  are 
not  suable  if  the  plaintiff  so  choose,  as  other  joint  obligors? 
The  statute  does  not  say  they  shall  be  sued  so  and  so,  but  that 
they  shall  be  liabk  to  be  sued  so  and  so.  Nor  does  it  follow 
that  because  it  is  not  impossible  to  sue  one  by  ordinary  pro- 
cess an  attachment  will  not  lie.    One  may  conceal  himself. , 
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He  may  be  removing  or  about  to  remove  out  of  a  coDoty. 
He  may  be  causing  his  property  to  be  moved ;  be  may  be  a 
non-residenty  and  yet  may  in  fact  be  here.  In  all  these  cases 
ordinary  process  will  lie.  He  may  be  served  with  a  writ,  es- 
pecially as  that  service  may  be  by  leaving  it  at  his  most  noto- 
rious place  of  abode.  We  cannot,  therefore^  say  that  becaose 
the  Legislature  has  given  the  remedy  against  lessees  provided 
in  section  3330,  it  intended  to  repeal  the  attachment  law  in 
so  fiir  as  it  authorizes  attachments  against  non-residents. 

2.  It  seems  nothing  but  common  justice  to  say  that  if  a 
carrier  has,  by  his  &alt,  so  injured  the  cask  in  which  a  liqaid 
is  contained  as  that  it  cannot  be  moved  without  further  damr 
age,  that  he  cannot  compel  the  owner  to  take  it  in  that  condi- 
tion. •  It  is  practically  a  total  loss.  If  left  as  the  carrier  has  by 
his  fault  made  it,  the  loss  will  be  total.  This  is  not  like  the 
case  of  rotting  goods,  or  even  of  damaged  goods.  Here  the 
parties  have  provided  a  safe  barrel  to  hold  their  oil,  and  the 
carrier  has  damaged  that  barrel  so  that  to  move  it  will  cause 
the  loss  of  the  oil.  It  is  capable  of  repair.  It  seems  to  us 
plain  that  the  carrier  ought  to  repair  it — ^restore  it,  so  &r  as 
he  can — ^to  the  condition  it  was  in  when  he  got  it,  so  that  the 
owner  may  remove  it  without  further  loss.  As  the  carrier  in 
this  case  had  something  more  to  do,  the  freight  was  not  de- 
mandable. 

3.  Whatever  may  be  the  rule  as  to  the  presumption  of  the 
condition  in  which  goods  are  received,  it  is  certainly  true  that 
the  carrier  will  be  presumed  to  have  received  the  goods  in 
good  order  for  ahipmeni,  that  is,  that  they  were  in  such  a  ocm- 
dition  that  they  could  be  moved  without  loss.  A  carriff  is 
not  bound  to  receive  goods  which  cannot  be  moved  wiihoat 
loss.  A  man  may  have  a  right  to  compel  a  carrier  to  ship 
damaged  goods,  but  he  cannot  compel  him  to  ship  goods  that 
are  so  badly  packed  as  that  they  cannot  be  transported.  At  any 
rate,  it  is  but  a  fitir  presumption  that  when  the  carrier  got  the 
goods  they  were  in  such  a  condition  as  that  they  were  capable 
of  being  transported. 

Judgment  affirmed. 
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Richard  Roe,  casual  ejector,  and  Christopher  D.  Findlay 
et  aL,  tenants  in  possession,  plaintiffs  in  error,  vs,  James 
B.  Artope,  trustee,  defendant  in  error. 

By  a  manage  settlement  a  trastee  was  appointed  and  the  property  vested 
in  him  for  the  use  of  the  wife,  with  power  in  the  wife  to  dispose  of  the 
the  property  by  will,  and  if  she  died  leaving  children  and  without  exe- 
cuting a  will,  then  to  those  children  and  their  legal  representatives  in 
eqnal  degree.  The  trustee  brought  ejectment  for  a  portion  of  the  trust 
property  laying  a  demise  in  his  name  as  trastee  for  the  wife  and  chil- 
dren.     Pending  the  action  the  wife  died  : 

Held,  That  the  action  did  not  abate^  but  that  the  same  may  be  prosecuted 
for  the  recovery  of  the  property,  so  that  the  trustee  may  be  eu^^bled  to 
execute  the  trust  by  turning  over  the  possession  to  those  who  may  he 
entitled,  and  to  that  end  may  make  such  amendment  and  add-  such 
demises  as  may  be  necessary  to  make  the  children  formal  parties. 

Ejectment  Abatement.  Trusts.  Pleading.  Before  Judgfe 
Cole.     Bibb  Superior  Court.     April  Adjourned  Term,  1872. 

James  B.  Artope,  as  trustee  for  Mrs.  Elizabeth  W.  Mc- 
Laughlin and  her  children^  brought  ejectment  against  Robert 
B,  Findlay,  Charles  S.  Findlay,  George  W.  Findlay,  Chris- 
topher D.  Findlay  as  trustee  for  his  wife  and  children,  Maiy 
H.  Findlay,  in  her  own  right,  and  as  guardian  of  her  minor 
children,  Arthur  and  Amanda  Findlay,  for  a  lot  of  land  iu 
the  city  of  Macon.  Pending  the  action  Elizabeth  W.  Mc- 
Laughlin died,  and  scire  facias  was  issued  requiring  the  de- 
fendants to  show  cause  why  her  children  should  not  be  made 
parties  plaintiffs  in  place  of  James  B.  Artope,  trustee.  The 
defendants  objected  to  this  proceeding,  upon  the  grounds  that 
said  suit  had  abated  and  that  the  children  were  not  the  legal 
representatives  of  Elizabeth  W.  McLaughlin,  nor  proper  par- 
ties to  the  action. 

Upon  the  hearing  of  this  issue  by  the  Court,  the  plaintiffs 
introduced  in  evidence  a  marriage  settlement,  executed  on 
December  8th,  1830,  between  Alexander  R.  McLaughlin  and 
bis  intended  wife,  Elizabeth  W.  Bugg  (the  deceased)  by  which 
her  property  was  vested  in  a  trustee,  for  her  use,  with  power 
of  disposition  by  will,  and  in  case  said  power  was  not  executed, 
YoL.  xLviii.  86. 
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then,  on  the  death  of  said  Elizabeth  W.  Bagg,  to  vest  in  her 
child  or  children  and  their  l^al  representatives  in  equal  de- 
gree^ and  in  case  of  there  heing  no  child  or  children,  then  to 
vest  in  Alexander  R.  McLaughlin.  It  was  admitted  that 
James  B.  Artope  had  been  appointed  by  the  Chancellor  as 
trustee  for  Elizabeth  W.  McLaughlin  and  her  children. 

The  Court  held  that  the  action  did  not  abate  on  the  death 
of  Elizabeth  W.  McLaughlin,  and  that  new  demises  might 
be  added,  making  her  children  parties.  To  which  ruling  the 
defendants  excepted. 

» 

Whittle  &  Gustin,  by  Jackson  &  Clakkb,  for  plam- 
tifis  in  error. 

John  Rutherpobd;  S.  Hall,  by  Clark  &  Gross,  for 
defendant. 

Trippe,  Judge. 

From  the  petition  or  declaration,  the  real  plaintiff  in  this 
action  is  James  B.  Artope,  as  trustee  for  Mrs.  McLaughlin 
and  her  children.  By  the  death  of  Mrs.  McLaughlin,  one  of 
the  cestui  qae  trusty  it  is  plain  that  by  the  pleadings  the  acdon 
did  not  abate.  It  could  be  continued  and  a  recovery  had  for 
the  use  of  the  other  beneficiaries  in  the  trust,  if  the  evidence 
showed  that  it  was  a  trust  of  a  joint  interest  of  the  estate 
or  there  was  the  right  of  survivorship  in  the  children.  We 
say  this  is  so  from  the  pleadings.  But  on  the  death  of  Mre. 
McLaughlin  a  motion  was  made  to  make  her  children  parties 
in  their  own  right,  which  the  Court  allowed.  In  support  of 
the  motion,  a  deed  of  trust  was  exhibited  under  which  the 
right  to  'the  property  in  dispute  is  claimed,  in  which  deed 
there  was  a  trust  created  for  the  separate  use  of  Mrs.  McLaugh- 
lin, with  power  of  disposition  by  will,  and  if  she  died  without 
executing  the  power,  then  the  property  was  to  go  to  her  diil- 
dren,  and  if  she  died  without  children,  to  her  intended  hus- 
band. The  deed  was  executed  in  contemplation  of  marriage, 
by  the  parties  to  said  marriage  and  the  trustee. 
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There  were  no  children  at  the  time  the  deed  was  executed, 
and  the  remainder  crpated  was  contingent,  both  because  it  was 
uncertain  whether  the  power  given  would  be  executed,  and  if 
it  were  not,  then  the  ulterior  limitation  could  not  take  effect 
unle®  the  beneficiary  for  life  died  without  children.  Here, 
then,  was  a  trustee  not  only  to  protect  the  interest  of  a  mar- 
ried woman,  but  contingent  remainders.  It  is  the  duty,  and 
may  be  said  to  be  the  first  duty  of  a  trustee  to  protect  and  de- 
fend the  title  to  the  trust  estate:  Perry  on  Trusts,  section  328; 
and  it  is  his  duty  to  consult  the  interest  of  both  the  tenant  for 
life  and  the  remainderman  :  Perry  on  Trusts,  539.  A  trustee 
holds  as  much  for  the  benefit  and  protection  of  remaindermen 
as  for  life  tenant:  Hill  on  Trusts,  384.  These  obligations 
resting  on  the  trustee  are  so  obviously  right  and  proper  that 
neither  argument  or  authority  is  needed  to  show  that  they  ex- 
ist. 

The  application  is  plain.  In  this  case  the  trustee  not  only 
had  the  right,  but  if  the  title  to  these  premises  be  in  him  it 
was  his  duty  to  bring  this  action  when  it  was  instituted.  If 
brought  as  trustee  solely  for  the  tenant  for  life,  a  recovery 
would  have  put  him  in  possession — a  possession  he  was  bound 
to  maintain — first  for  the  life  tenant,  and  at  her  death  equally 
bound  to  turn  over  to  the  remaindermen.  It  is  an  action  for 
a  wrong  done  to  the  rights  of  both,  to- wit :  the  party  w1k> 
had  a  particular  beneficial  interest,  and  to  the  rights  of  those 
who  had  the  ultimate  title;  and  as  the  duty  resting  on  the 
trustee  reached  to  each  of  these  parties,  he  was  bound  to  pro- 
tect them  against  a  wrong  doer.  If,  then,  the  rights  and  in- 
terest of  these  children  were  so  closely  connected  with  the 
right  of  tills  trustee  to  recover  the  possession,  insomuch  that 
their  right  to  the  possession  so  recovered  would  have  instantly 
accrued  on  the  death  of  their  mother,  why  may  they  not  come 
In  at  her  death  and  prosecute  the  suit  and  thereby  accomplish 
the  same  result  in  their  own  names  which,  during  her  lifetime, 
would  have  been  done  in  the  name  of  the  trustee  ?  Or  why 
may  not  the  trustee  have  new  demises  laid  in  the  name  of 
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those  to  whom  he  was  thus  boand^  as  the  final  benefidaries 
under  the  very  deed  by  which  he  claims  as  trustee? 

It  may  be  said  if  the  trustee  recover  solely  as  trustee  far 
Mrs.  McLaughlin,  he  would  only  recover  for  a  life  tenant, 
whereas  by  the  proposed  amendment  there  may  be  a  recovery 
of  tlie  whole  interest  absolutely.  But  is  that  true  in  such  a 
sense  as  to  affect  the  real  merit  of  the  question?  We  have 
seen  that  he  is  bound  to  defend  and  protect  the  title  to  the 
trust  estate,  to  consult  the  interest  of  the  remainderman  and 
tenant  for  life,  and  holds  for  both.  If  so,  whenever  he  comes 
into  possession  by  suit  or  otherwise,  it  enures  to  the  bepefit  of 
both. 

It  is  true  that  in  ordinary  cases  where  the  action  is  brought 
by  the  tenant  for  life,  and  he  dies  pendente,  the  suit  can  only 
be  continued  by  his  representative,  and  for  mesne  profits.  Bat 
in  such  cases  there  is  no  relation  whatever  between  that  rep- 
resentative and  the  remainderman  or  reversioner  so  fiur  2^ 
either  title  or  possession  is  concerned ;  and  therefore  he  can- 
not ix>ssibly  have  anything  to  do  with  the  possession.  Nor 
did  the  tenant  for  life  sustain  such  relation  to  the  title,  or  to 
other  }}arties  in  interest,  as  does  a  trustee  in  a  case  like  this, 
whose  duty,  or  liability,  or  obligation  is  not  fully  determined 
by  the  death  of  the  tenant  for  life,  even  though  that  tenant  be 
technically  his  only  cestui  qtie  trusL  We  think  the  interests 
of  all  parties  vrho  have  rights  such  as  tliese  children,  would 
be  better  protected  and  enforced  under  the  rule  we  lay  down, 
than  to  require  a  suit  in  which  they  were  so  nearly  interested  to 
be  abandoned,  and  new  proceedings  instituted. 

Judgment  affirmed. 


John  Tate,  plaintiff  in  error,  vs.  Robert  J.  Cowabt,  Judge 
of  the  City  Court  of  Atlanta,  defendant  in  error. 

1.  A  motion  for  new  trial  was  overrnled,  and  the  decision  affirmed  by  the 
Supreme  Conrt ;  the  defendant  then  moved  to  set  aside  the  judgment 
upon  the  ground  that  it  was  rendered  by  a  Court  having  no  jarisdic- 
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iion  of  the  case;  this  ground  was  one  of  the  points  made  upon  the 
motion  for  a  new  trial ;  the  motion  Was  overruled,  and  defendant  ex- 
cepted. The  Coart  committed  no  error  in  refusing  to  certify  the  bill 
of  exceptions.  (R.) 
2.  AVhere  a  motion  was  made  for  a  new  trial  on  the  ground  that  no  jn- 
risdiction  was  shown  on  the  face  of  the  indictment,  this  Court  will 
treat  that  ground  as  a  motion  in  arrest  of  judgment.     (R.) 

3Iandam%i8.  Bill  of  exceptions.  Pmctice  in  the  Supreme 
Court.  Before  Judge  Cowart.  City  Court  of  Atlanta. 
March  Adjourned  Term,  1873. 

For  the  fiicts  of  this  case,  see  the  decision. 

Thbasheb  &  Thrasher,  for  relator. 

No  appearance  for  respondent. 

Warxer,  Chief  Jastice. 

This  IS  an  application  for  a  mandamit'S  to  compel  the  Judge 
of  the  City  Court  of  Atlanta  to  sign  a  bill  of  exceptions.  A 
motion  ^r  a  new  trial  in  a  criminal  case  was  made  in  the 
Court  below  and  overruled,  the  case  was  brought  before  this 
Court  by  writ  of  error,  and  the  judgment  of  the  Court  be- 
low affirmed.  No  second  writ  of  error  will  be  allowed  as  to 
any  ground  embraced  in  the  original  motion  for  a  new  trial, 
and  a  mandamus  requiring  the  Judge  of  the  Court  )x»low  to 
sign  and  certify  such  second  bill  of  exceptions  will  not  be 
granted  :  See  Perry  vs.  Gunby,  42  Georgia  Reports y  41.  The 
motion  to  set  aside  the  judgment  in  this  case  on  the  ground 
that  the  Court  had  no  jurisdiction,  was  included  in  the  first 
bill  of  exceptions,  and  was  necessarily  decided  by  this  Court 
in  its  affirmance  of  the  judgment  of  the  City  Court.*  If  this 
Cotirt  had  been  of  the  opinion  that  there  was  no  jurisdiction 
shown  on  the  face  of  the  bill  of  indictment,  we  would  have 
treated  the  motion  for  a  new  trial  on  that  ground  as  a  motion 
in  arrest  of  judgment,  and  would  have  ordered  the  bill  of  in- 
dictment quashed. 

Let  the  rule  for  mandamus  be  discharged. 
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J.  L.  Richmond  &  Company,  plaintiffs  in  error,  t».  Phu*- 
LIPS  &  Flanders  et  a/.,  defendants  in  error. 

When  exceptions  were  filed  to  an  award,  which  were  on  demarrer  held 
by  the  Court  below  to  'be  insufficient,  and  it  appeared  by  the  record 
that  the  exceptions  were  on  the  ground  of  a  mistake  alleged  to  haTe 
been  made  by  the  arbitrators  in  charging  the  excepting  parties  with 
certain  items,  especially  one  of  $8,500  which,  it  was  alleged  was  clear- 
ly not  a  proper  charge  against  him  as  would  appear  by  the  evidence, 
which  evidence  was  partly  set  forth  in  the  exceptions  and  partly  re- 
ferred to  as  contained  in  the  books  of  the  parties  who  were  merchants^ 
which  books,  the  exceptions  stated,  were  in  the  presence  of  the  Goatt, 
but  being  voluminous,  Were  not  attached  by  abstract : 

Held^  That  the  contents  of  the  books  were  a  necessary  part  of  the  excep- 
tions, and  the  plaintiff  in  error  having  failed  to  complete  his  record  in 
the  Court  below  by  having  such  abstract  in  fact  attached  and  sent  here 
as  part  of  the  record,  under  the  certificate  of  the  Clerk,  this  Court 
will  not  reverse  the  judgment  of  the  Court  below,  it  being  impoasibla 
for  us  to  say,  in  the  absence  of  said  abstract,  whether  he  was  right  in 
his  judgment  or  not. 

« 

Award.  Exceptions.  Evidence.  Before  Judge  Hop- 
kins. Fulton  Superior  Court.  April  Adjourned  Term, 
1872. 

Two  suits  were  pending  in  Fulton  Superior  Court  againrt 
J.  L.  Richmond  &  Company,  one  in  &vor  of  Phillips  & 
Flanders,  and  the  other  in  favor  of  William  B.  Phillips. 
They  were  referred  to  arbitration  and  awards  made  in  both 
cases  against  the  defendants.  Exceptions  were  filed  to  tlie 
awards,  containing  all  the  evidence  submitted  to  the  arbitra- 
tors, except  the  books  of  account  which  were  used  by  consent 
at  the  hearing  without  being  incorporated  therein.  Beferenoe 
is  made  to  the  evidence  in  the  various  exceptions  as  sustain- 
ing thei||.  The  exceptions  were  overruled,  and  the  awards 
made  judgments  of  the  Court  Neither  the  bookd  of  account^ 
nor  any  abstract  therefrom  were  embraced  in  the  exceptions 
passed  upon  by  the  Court  below,  nor  in  the  bill  of  exceptions 
by  which  tlie  case  was  brought  to  this  Court. 

Kichmond  &  Company  excepted  to  the  decision  making  the 
awards  the  judgments  of  the  Court* 
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Gartrei/L  &  Stephens;  Peeples  &  Howell,  for  plain- 
tiff in  error. 

P.  L.  Mynatt,  for  defendants. 

McCay,  Judge. 

When  an  award  is  returned  to  the  Superior  Court  and 
spread  upon  its  minutes,  it  is  subject  to  exceptions,  on  the 
ground  that  it  is  the  result  of  accident,  mistake  or  fraud  of 
some  one  or  all  of  the  arbitrators  or  parties,  or  is  otherwise 
ill^al.  These  exceptions  must  be  in  writing  and  be  under 
oath ;  Revised  Code,  section  4184.  If  the  exceptions  set  forth 
such  facts  as  show  that  if  these  facts  be  true,  any  of  the  causes 
for  setting  aside  an  award  exist,  and  the  statement  is  not  dis- 
puted,  it  is  a  mere  question  of  law  whether  the  award  falls  or 
not.  There  is  no  issue,  no  question  of  fact  for  trial,  and  the 
jury  has  nothing  to  do  witli  it.  If  the  exception  be  that  there 
was  a  mistake  niade  of  a  material  character,  in  its  effect  upon 
the  result,  such  a  detail  of  the  &cts  must  be  made  as  will 
satisfy  the  Court  that  if  they  be  correctly  stated,  there  has  been 
such  a  mistake  as  requires  the  award  to  be  vacated. 

In  the  casQ  now  before  us,  the  excepting  party  alleges  a 
mistake  in  this,  that  the  evidence  before  the  arbitrators  is  so 
distinct,  clear  and  imcontradicted,  that  Phillips  never  paid  the 
$3,600  00,  or  arranged  it  for  their  benefit  and  to  their  credit 
with  Phillips  &  Flanders,  that  it  only  can  be  by  some  strange 
mistake  that  the  arbitrators  have  decided  in  his  favor  on  this 
point. 

We  are  not  clear  that  the  evidence  as  sel^forth  and  actually 
contained  in  the  exceptions  does  not  affirmatively  show  suffi- 
cient to  rebut  this  presumption,  since  both  Phillips  and  his 
son  swear  that  Bichmond  &  Company  did  get  credit  on  the 
books  of  Phillips  &  Flanders  for  this  sum,  and  it  may  be  that 
the  arbitrators  did  in  fiict  deduct  it  from  Phillips  &  Flanders' 
account.  It  is  plain  that  they  deducted  something,  since  they 
reduced  the  account  to  less  than  $5,000  00.    But  the  excep* 
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tioDS  show  that  the  books  of  Phillips  &  Flanders  and  of 
Richmond  &  Company  were  before  the  arbitrators,  and  that 
the  Judge  in  his  decision  of  the  demurrer  was,  by  oonsent,  to 
consider  the  books — then  in  Court — as  before  him,  and  as 
forming  an  exhibit  to  the  exceptions,  ^ 

It  appears  that  this  exhibit  has  never  been  perfected.  The 
record,  as  now  before  us,  under  the  certificate  of  the  clerk  of 
the  Superior  Court,  contains  no  such  abstract  of  the  contents 
of  the  books. 

It  is  true  that  the  record  does  contain  a  long  account  of 
Richmond  &  Company  attached  as  an  exhibit  to  their  plea  in 
the  original  suit,  and  also  an  account  of  Phillips  &  Flanders' 
attached  in  the  same  way  to  their  original  declaration.  ButJ)oth 
of  these  only  purport  to  be  the  debit  side  of  their  respective 
books,  and  we  do  not  know  that  the  books,  if  inspected,  would 
support  either  of  them.  It  is  also  true  that  the  bill  of  excep- 
tions contains  an  account  of  Phillips  &  Flanders,  with  an  ad- 
mission that  this  is  their  account  as  introduced  in  evidence  to 
the  arbitrators;  but  even  this  does  not  purport  to  be  an  ab- 
stract of  the  books  as  they  were  before  the  Judge  at  the  heat- 
ing. An  abstract  of  these  books  is  a  necessary  part  of  a  com- 
l)lete  record  of  the  case.  The  contents  of  the  books  were  a 
necessary  part  of  the  exceptions  to  the  award,  and  though  the 
parties  might  consent  for  the  Judge  to  use  the  books  instead 
of  an  abstract  of  them,  the  record  is  not  perfect  for  a  hearing 
before  this  Court  until  that  abstract  is  attached  to  the  excep- 
tions. We  can  only  know  what  the  record  is  by  the  certifi- 
cate of  the  Clerk,  or  by  the  agreement  of  the  parties,  not  even 
the  Judge  has  a  right  to  certify  what  the  record  is. 

We  cannot,  thef^fore,  undertake  to  do  anything  but  affirm 
this  judgment.  The  parties  have  seen  fit  to  come  before  us 
with  a  record  that  does  not  show  the  Judge  to  be  in  error. 

Judgment  affirmed. 
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Headrick  &  Brother,  plaintiffs  in  error,  vs.  The  Vir-^ 
GiNiA  AND  Tennessee  Air  Line  Eailway  Company, 
defendant  in  error, 

1.  Under  the  Act  of  Congress,  passed  March  3d,  1851,  entitled,  *'An 
Act  to  limit  the  liability  of  ship  owners  and  for  other  purposes,**  the 
owners  of  a  steamer,  which  was  a  '*  first-class  freTght  boat,*'  and  ''a 
seagoing  vessel,"  engaged  in  the  carrying  trade  between  Baltimore, 
Norfolk  and  Portsmouth,  are  not  liable  for  the  loss  of  goods  by  the 
destruction  of  the  vessel  and  cargo  by  fire,  unless  caused  by  the  design 
or  neglect  o^  the  owners.  Nor  does  the  fact  that  such  owners  have 
formed  an  association  with  other  companies  as  carriers,  extending 
their  business  as  carriers  into  the  interior,  a£fect  the  question  of  liabil- 
ity for  such  loss. 

2.  When  the  general  charge  of  the  Court  as  to  the  negligence  was  cor- 
rect, an  omission  to  charge  as  to  any  particular  fact  in  the  testimony 
connected  with  that  question,  was  not  error.  If  a  more  specific  charge 
had  been  desired,  it  should  have  been  requested. 

Carriers,  Negligence.  Charge  of  Court.  Practice  in  the 
Superior  Court.  Before  Judge  Harvey.  Whitfield  Supe- 
rior Court.     October  Term,  1872. 

Headrick  &  Brother  brought  assumpsit  against  the  Vir- 
ginia and  Tennessee  Air  Line  Railway  Company  for  $265  00, 
damages  sustained  by  them  on  account  of  the  failure  of  the 
defendant  to  transport,  according  to  its  agreement,  certain  ar- 
ticles of  merphandise  from  the  city  of  Baltimore,  in  the  State 
of  Maryland,  to  the  town  of  Tunnel  Hill,  in  the  State  of 
Georgia. 

The  defendant  pleaded  the  general  issue,  and  for  further 
plea  that  said  merchandise  in  plaintiff's  declaration  mention- 
ed, was  at  Baltimore  on  February  25th,  1870,  carefully  ship- 
ped on  the  steamer  New  Jersey,  a  seaworthy  steamboat,  to  be 
transported  across  the  Chesapeake  Bay  to  the  city  of  Norfolk, 
in  the  State  of  Virginia,  which  was  in  regular  course  of  trans- 
portation towards  the  point  at  which  said  merchandise  was  to 
be  delivered.  That  afterwards,  and  while  said  goods  were  on 
board  of  said  steamer,  and  in  course  of  transportation  across 
the  Chesapeake  Bay,  the  said  steamer,  without  fault  of  defend- 
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ant^  was  consumed  bj  fire,  together  with  said  merchandise. 
That  in  the  receipt  or  bill  of  lading  given  to  the  plaintifls  for 
said  goods,  it  is  expressly  stipulated  that  the  defendant  should 
not  be  liable  for  any  damage  to  said  merchandise  by  fire  or 
other  casualties.  That  the  fire  aforesaid  was  communicated  to 
said  steamer  and  goods  without  any  b^ligenoe  or  want  of  care 
on  the  part  of  th^  defendant. 

The  plea  was  sustained  by  the  testimony.  The  Court 
charged  the  jury  as  follows:  ''That  the  Act  of  Congress, 
passed  in  1851,  excepts  sea-going  vessels  or  vessels  used  upon 
the  ocean  from  the  provisions  of  our  Code  and  of  the  oonunou 
law  prescribing  the  liability  of  common  carriers.  That  if  the 
evidence  shows  that  plaintiffs'  goods  were  destroyed  by  fire, 
on  a  vessel,  such  as  is  described  in  the  Act  of  Congress,  unless 
it  is  shown  by  the  proof  that  the  fire  was  caused  by  the  design 
or  n^lect  of  the  owner  or  owners  of  said  vessel,  the  design 
or  n^lect  of  agents,  under  the  Act,  would  not  entitle  the 
plaintiffs  to  recover  in  such  case.  Under  said  Act  of  Congress, 
the  shipper  and  the  owner  may  make  a  contract  extending 
or  limiting  the  liability  of  the  carrier.  If  you  have  be- 
fore you  a  shipper's  receipt  or  bill  of  lading  specifying  the 
terms  upon  which  plaintiff'  goods  were  to  be  shipped,  made 
by  the  ship  owner  or  carrier  and  accepted  by  the  plaintifib  or 
their  agent,  the  jury  will  be  authorized  to  consider  said  receipt 
as  a  contract  under  said  Act,  under  which  said  goods  were  to 
be  shipped. 

''With  reference  to  the  kind  of  vessel  embraced  within  the 
provisions  of  the  first  section,  it  is  proper  to  state  that  no 
canal  boat,  lighter  or  other  vessel  used  in  inland  waters,  is 
included  within  the  provisions  of  said  statute.  But,  if  the 
vessel  is  shown  to  have  been  such  as  is  usually  used  as  a  sea- 
going vessel,  and  suited  to  the  transportation  of  fireights  firom 
one  port  to  another,  along  the  .coast  of  the  United  States,  loss 
occurring  on  her  by  fire,  not  shown  to  be  caused  .by  the  design 
or  neglect  of  the  owner,  will  not  fall  upon  said  owner." 

The  jury  returned  a  verdict  for  the  defendanti     Where- 
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upon  the  plain tiffi  moved  for  a  new  trial  upon  the  following 
grounds : 

1st.  Because  the  Court  erred  in  the  charge  to  the  jury  in 
reference  to  theefiect  of  the  Act  of  Congress  of  March^  1851y 
on  the  liability  of  the  defendant. 

2d.  Because  the  Court  erred  in  fidling  to  instruct  the  jury 
as  to  the  effect  of  the  presence  of  matphes  and  other  combus- 
tibles with  the  freight,  in  changing  the  burden  of  proof. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

The  case  was  tried  before  Judge  Parrott ;  he  having  died 
soon  thereafter,  the  motion  for  a  new  trial  was  heard  by  Judge 
Harvey. 

W.  K.  MooBE,  for  plaintifi^  in  error. 

J.  E.  Shumate;  D.  A.  Walker,  for  defendant. 

Trippe,  Judge. 

1.  By  the  common  law,  the  owners  of  ships  engaged  in 
transportation  were  common  carriers,  and  were  liable  as  in* 
surers  against  loss,  without  limitation  as  to  the  waters  upon 
which  the  ships  were  navigated:  6  Howard,  334;  Abbott  on 
Shipping,  395.  This  rule  of  liability  was  altered  in  England 
by  several  Acts  of  Parliament,  and  its  stringency  greatly 
relaxed. 

On  the  3d  of  March,  1851,  an  Act  of  Congress  was  passed, 
entitled  '^An  Act  to  limit  the  liability  of  ship  owners,  and  for 
other  purposes,"  which  provided  that  no  owner  of  any  ship  or 
vessel  shall  be  liable  to  answer  for  any  loss  or  damage  which 
may  happen  to  any  goods  or  merchandise  which  shall  be 
shipped  on  board  any  such  ship  or  vessel,  by  reason  of  any 
fire  happening  on  board  the  same,  unless  such  fire  is  caused  by 
design  or  neglect  of  such  owner.  The  seventh  section  pro- 
vides that  the  Act  ^^  shall  not  apply  to  the  owners  of  any  canal 
boat,  barge  or  lighter,  or  to  any  vessel  of  any  description  what- 
soever, used  in  rivers  or  inland  navigation." 

The  defendant  was  an  association  composed  of  several  trans- 


648  SUPREME  COURT  OF  GEORGIA. 


Headrick  &  Brother  vs.  The  Virginia,  etc.,  Railway  Company. 


portatioD  companies^  including  the  Baltimore  Steam  Packet 
Company,  who  were  ownere  of  the  steamer  New  Jersey,  % 
first-lass  freight  boat,  and  a  sea-going  vessel,  engaged  in  the 
carrying  trade  between  Baltimore,  Norfolk  and  Portsmoiith. 
The  suit  was  brought  by  plaintiffs  for  goods  which  were  put 
on  board  said  steamboat  at  Baltimore,  for  transportation 
through  the  Chesapeake  Bay  to  Norfolk,  and  thence  to  Tun- 
nel Hill  in  this  State.  The  vessel  and  the  goods  were  des- 
troyed by  fire  on  the  night  of  the  same  day  it  left  Baltimore, 
and  from  the  finding  of  the  jury,  the  loss  occurred  without 
design  or  neglect  of  the  owners.  Defendants  claim  they  are 
not  liable,  under  the  provisions  of  the  Act  of  Congress  above 
quoted.  Plaintiffs  insist  that  the  case  is  within  the  exceptions 
of  the  seventh  section  of  the  Act  and  the  common  law  rule  of 
liability  applies.  In  Watson  vs.  Marks,  second  volume,  Law 
Register,  157,  it  was  held  in  the  United  States  District  Court, 
Eastern  District  of  Pennsylvania,  that  this  Act  applied  to 
vessels  employed  in  the  coasting  trade  on  the  seaboard.  The 
case  of  Moore  et  al.  vs.  American  Transportation  Company,  24 
Howard's  Reports,  1,  was  an  action  against  defendants  as  com- 
mon carriers  for  hire,  by  canal  boats  and  steam  propellers  from 
New  York  to  Detroit,-  and  was  for  goods  which  were  not 
delivered  on  account  of  the  burning  on  Lake  Erie  of  the  pro- 
peller in  which  the  goods  were  shipped,  the  goods  being  put 
on  board  at  Buffalo  for  transportation  to  Detroit.  The  defend- 
ants set  up  the  same  defense  which  is  made  in  this  case.  Two 
points  were  urged  in  the  argument — ^the  character  of  the 
vessel  employefl,  and  that  the  navigation  on  Lake  Erie  was 
not  inland.  Upon  the  first,  the  Supreme  Court  of  the  United 
States  say,  "  It  is  declared  that  the  Act  shall  not  apply  to  the 
owner  of  any  canal  boat,  barge  or  lighter^  or  to  any  vessel  of 
any  description  used  in  rivers  or  inland  navigation.  It  will 
be  perceived  that  certain  craft  is  excepted  from  the  Act  eo 
nomine  and  these  a  class  of  vessels  without  any  designation 
other  than  by  a  reference  to  the  waters  or  locality  in  which 
used.  But  the  character  of  the  craft  enumerated  may  well 
serve  to  indicate  to  some  extent^  and  with  some  reason,  the 
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class  of  vessels  in  the  mind  of  the  law  makers,  which  are 
designated  by  the  place  employed.  This  class  may  well  be 
regarded  ejusdem  generiSy  and  thus  aid  in  interpreting  the  true 
meaning  of  the  words  of  the  Act,  namely:  vessels  "used  in 
rivers  or  inland  navigation."  In  reference  to  the  navigation 
ou  Lake  Erie  and  Lake  Michigan,  the  Court  say,  "  the  policy 
and  justice  of  the  limitation  of  the  liability  of  the  owners, 
under  this  Act  of  1851,  are  as  applicable  to  this  navigation 
as  to  that  of  the  ocean,"  and  add,  "  the  Act  was  designed  to 
promote  the  building  of  ships  and  to  encourage  persons  en- 
gaged in  the  business  of  navigation,  and  to  place  that  of  {his 
country  upon  a  footing  with  England  and  on  the  continent  of 
Europe." 

The  burning  of  the  steamer  Lexington  on  Long  Island 
Sound,  and  the  decisions  made  against  the  owners  in  the  cases 
which  grew  out  of  said  burning,  led  to  the  pass^e  of  this  Act. 
Although  the  law  upon  this  subject  was  well*  settled  before 
these  decisions,  yet  similar  cases  had  been  of  suoh  rare  occur- 
rence that  ship  owners  did  not  seem,  until  they  were  made,  to 
be  fully  aware  of  their  liabilities. 

In  the  arguments  of  counsel  and  in  the  decisions  made,  both 
ia  the  Supreme  Court  of  Michigan :  x>  Michigan,  368 ;  (1 
Cooley,)  the  suit  having  been  brought  in  the  Courts  of  that 
State,  and  in  the  Supreme  Court  of  the  United  States,  in  24 
Howard,  ut  sujrra,  it  seemed  to  be  conceded  or  taken  for  gran- 
ted that  the  navigation  on  Long  Island  Sound  clearly  came 
within  the  operation  of  the  statute,  and  is  not  included  in  the 
exceptions  of  the  7th  section.  If  so,  then  the  navigation  on 
Chesapeake  Bay  from  the  ports  of  one  State  to  those  of  another 
State  in  "sea-going"  vessels,  stand  on  the  same  footing.  In 
the  case  referred  to,  the  Court  further  say,  "  the  Act  can  apply 
to  vessels  only  which  are  engaged  in  foreign  commerce,  and 
commerce  between  the  States.  The  purely  internal  commerce 
and  navigfition  of  a  State  are  exclusively  under  State  regula- 
tion." 

But  it  was  argued  that  the  Baltimore  Steam  Packet  Com- 
pany being  associated  with  othei-s  who  extended  their  business 
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as  carriers  into  the  interior  of  the  country,  Vould  deprive  them 
of  the  benefits  of  the  Act.  We  do  not  think  this  affects  the 
question.  A  feature  in  the  case  of  Moore  and  the  American 
Transportation  Company  was  very  similar  to  this  fiict  in  tiris 
case.  The  American  Transportation  Company  was  sued  as  a 
common  carrier  for  hire,  by  caned  hoaia  and  steam  propeller 
from  New  York  to  Detroit.  By  the  very  terms  of  the  seventh 
section,  carud  boats  were  excepted  from  the  operation  of  the 
Act,  and  yet  that  company  made  such  craft  special  means 
in  the  business  of  the  organization.  Still,  the  loss  of  the  goods 
having  occurred  on  the  waters  of  Lake  Erie,  by  the  destroo- 
tion  by  fire  of  the  steam  propeller,  the  company  was  held  en- 
titled to  the  protection  of  the  Act.  The  similarity  between 
the  two  cases  is  evident. 

2.  Plaintiff  in  error  complains  that  because  certain  ficts 
were  proven  ipiggestive  of  negligence  on  the  part  of  defend- 
ant, the  Court'  below  erred  in  not  charging  more  specificallj 
with  referen<3e  to  the  case  as  made  by  those  facts.  The  gen- 
eral charge  of  the  Court  as  to  negligence  was  correct,  and  to 
entitle  the  plaintiff  to  claim  as  error  an  omission  to  charge  on  a 
special  point  founded  on  any  particular  fact,  he  should  have 
called  the  attention  of  the  Court  to  it,  and  requested  the 
charge.  We,  therefore,  afiBrm  the  judgment  of  the  Court  be- 
low on  all  these  points. 

Judgment  affirmed. 
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ExTFUB  B.  Bullock,  Governor,  for  use,  etc.,  plaintiff  in  er- 
ror, V8,  James  King  et  al.^  defendants  in  error. 

Where,  pending  an  action  on  a  sheriff's  bond,  the  sheriff  and  one  of  the 
securities  die,  the  plaintiff  may  proceed  against  the  snnriying  secnri' 
ties.    (R.) 

Sheriff's  bond.    Before  Judge  Harvey.    Floyd  Superior 
Court.    July  Adjourned  Term,  1872. 

For  the  &ct8  of  this  case,  see  the  decision. 
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W.  D.  Elam,  by  T.  W.  Alexandee,  for  plaintiflF  in  error. 
Un1>erwood  &  RoWELL,  for  defendants.    . 

Warner,  Chief  Justice. 

The  plaintiff  brought  her  action  on  a  sheriff's  bond  against 
the  sheriff  and  his  securities.  Pending  the  action  the  sheriff 
and  one  of  the  securities  died.  Before  the  case  was  submit- 
ted to  the  jury  the  death  of  the  parties  was  suggested.  The 
plaintiff's  counsel  then  announced  that  he  would  proceed 
against  the  other  parties  on  the  bond  alone.  The  defendants' 
counsel  then  demurred  to  the  plaintiffs  declaration,  on  the 
ground  that  the  securities  on  the  sheriff's  bond  were  not  liable 
according  to  the  case  made  by  the  pleadings.  The  Court  sus- 
tained the  demurrer,  and  ordered  the  case  dismissed  as  to  the 
securities  on  the  sheriff's  bond.  Whereupon,  the  plaintiff  ex- 
cepted. In  our  judgment,  the  Court  erred  in  dismissing  the 
plaintiff's  action,  in  view,  of  the  provisions  of  the  3396th  sec- 
tion o£  the  Code. 

Let  the  judgment  of  the  Court  below  be  reversed. 


/ 


James'  W.  Craig,  plaintiff  in  error,  vs.  John  D.  Pope,  de- 
fendant in  ertor. 

When  a  suit  was  pending,  on  an  express  contract,  and  the  defendant,  af- 
ter filing  a  plea  of  the  general  issue,  under  oath,  withdrew  his  plea  and 
filed  the  s^me  plea  not  under  oath : 

Heldf  That  under  the  Constitution  of  1868,  it  was  the  duty  of  the  Court 
to  render  a  judgment  for  the  plainti^',  on  proof  of  the  allegations  in 
the  declaration,  and  it  was  error  in  the  Court  to  permit  the  defendant 
to  introduce  evidence  in  support  of  his  plea. 

Practice.    Pleading.     Before  Judge  Hoi'KiKS*     Fulton 
Superior  Court 

Craig  brought  assumpsit  against  Pope  on  an  express  con- 
tract.   The  defendant  filed  a  plea  of  the  general  issue,  under 


652  SUPREME  COURT  OF  GEORGIA. 


Craig  vs.  Pope. 


oath.  When  the  case  was  called  for  trial,  the  defendant  witli- 
drew  the  plea  which  had  been  entered,  and  filed  the  same  plea 
not  under  oath.  Counsel  for  plaintiff  then  proposed  to  treat 
the  case  as  in  default,  and  on  proof  of  the  allegations  in  the 
declaration,  that  the  Court  should  ente^  up  judgment.  The 
Court  refused  to  allow  this,  but  on  the  contrary,  ruled  that  it 
would  try  the  case,  and  that  plaintiff  and  defendant  should  in- 
troduce their  evidence  before  him,  and  he  would  render  his 
judgment. 

After  hearing  the  case,  the  Court  rendered  judgment  for  the 
defendant.  Whereupon,  the  plaintiff  moved  for  a  new  trial, 
upon  the  ground  that  the  Court  erred  in  the  aforesaid  ruling. 
The  motion  was  overruled,  and  plaintiff  excepted. 

Thrasher  &  Thrasher;  Bobert  Baugh,  for  plaintiff 
in  error.     • 

L.  E.  Bleckley,  for  defendant. 

McCay,  Judge.  , 

The  Constitution  of  1868,  Article  V.,  section  S,  paragraph 
3,  says:  "The  Court  shall  render  judgment  without  the  ver- 
dict of  a  jury  in  all  civil  cases  founded  on  contract,  where  an 
issuable  defense  is  not  filed  on  oath."  It  is  significant  on  the 
point  now  under  consideration  that  the  language  used  is  not 
that  the  Court  shall  try,  without  the  intervention  of  a  jury, 
such  cases,  but  that  the  Court  shall  give  judgment  vjUhoxsi  the 
verdict  of  a  jury.  It  does  not  seem  to  have  been  contempla- 
ted there  should  be  a  trial.  Taking  the  language  literally, 
and  without  reference  to  the  previous  history  of  pleading  and 
practice  in  this  State,  the  construction  would  very  naturally 
be,  that  the  statements  of  the  plaintiff  are  to  be  taken  for 
true,  and  a  judgment  to  be  rendered  without  more,  according 
to  the  tacts  as  set  forth  in  the  declaration.  A  judgment  is  the 
conclusion  of  the  law  after  the  facts  have  been  ascertained,  and 
it  would  be  no  more  than  a  literal  construction  of  this  language 
to  say  that  it  means  the  Court  shall  treat  the  defendant  as 
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wholly  in  de&ult,  and  as  haying  admitted  the  plaintiff's  state- 
ments to  be  true,  and  render  judgment  accordingly,  without 
any  verdict,  or  true  saying,  of  finding  of  the  facts. 

But  since  the  Act  of  1799,  the  effect  of  a  default  in  this 
State  has  never  been  so  much  as  this.  The  plaintiff  must 
still  make  out  his  case:  Act  of  1799,  section  10;  Revised 
Code,  section  3405.  And  the  practice  since  1868,  when  this 
requirement  of  a  sworn  plea  was  introduced,  has  been  uniform 
to  treat  the  failure  to  file  a  plea  under  oath  simply  as  entitling 
the  plaintiff  to  a  judgment  by  default,  not  in  the  common  law 
sense  of  the  word,  but  as  it  has  been  understood  in  this  State 
since  1799.  As  we  have  said,  this  is,  perhaps,  a  construction 
of  the  Constitution  of  1868  more  favorable  to  the  defendant 
than  is  at  first  sight  suggested  by  the  words  of  the  Constitu- 
tion, but  we  are  not  disposed  to  interfere  with  the  practice, 
founded,  as  it  is,  upon  the  idea  of  a  judgment  by  default,  as 
long  understood  in  this  State.  The  effect  of  a  non-appear- 
ance in  this  State  is,  in  general,  not  to  admit  the  plaintiff's 
statements,  but  to  announce  that  the  defendant  has  nothing  to 
say— he  leaves  the  matter  to  the  Court.  If  the  plaintiff  can 
satisfy  the  Court  that  he  is  right,  he  may  have  a  judgment. 

The  end  sought  to  be  attained  by  the  introduction  into  the 
Constitution  of  the  State  of  this  clause  was  not,  as  we  think, 
to  introduce  a  mode  of  trial  by  a  Judge,  instead  of  the  ancient 
mode  of  trial  by  jury.  Whatever  may  te  the  case  now  with 
a  certain  class  of  minds,  as  to  the  opinions  they  have  of  jury 
trials,  we  do  not  think  any  distrust  of  that  ancient  system  ex- 
isted in  the  Convention  of  1868.  It  put  a  clause  into  our 
fundamental  law  elevating  the  qualifications  of  jurymen,  but 
it  guarantees  the  right  of  trial  by  jury,  as  heretofore  used. 
The  real  intent  of  the  clause  under  consideration  was  to  pre- 
vent delay.  "With  this  view,  appeal  trials  were  abolished,  and 
this  provision  made  that  there  should  be  no  trial  by  jury  un-^ 
less  the  defendant  would,  under  oath,  set  up  a  substantial, 
issuable  defense.  It  would,  indeed,  be  a  strange  system  if,  as 
is  contended,  the  only  change  intended  was  to  transfer  the  trial 
from  the  jury  to  the  Judge,  if  the  defendant  failed  to  swear 
Vol.  XLYin.  86. 
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to  his  plea.  Oui  bonof  What  end  is  to  be  attained?  Is 
there  any  more  reason  to  have  a  trial  by  jury,  if  the  plea  is 
sworn  to/ than  if  it  is  not?  What  motive  is  there  for  pro- 
viding that  if  the  pleas  are  sworn  to,  the  trial  shall  be  before 
a  jury^  but  if  they  be  not  sworn  to^  the  same  pleas,  the  same 
issues,  shall  be  tried  by  the  Court  ?  What  end  is  to  be  at- 
tained, and  what  motive  presents  itself  as  the  ground  for  send- 
ing a  sworn  plea  to  a  jury,  and  trying  an  unsworn  one  by  the 
Judge  ? 

Under  the  construction  heretofore  pnt,  and  under  the  prac- 
tice since  1868,  a  great  progress  is  made  in  the  transaction  of 
business.  The  defendant  is  iade&ult  unless  his  plea  is  sworn 
to.  No  issue  is  for  trial,  unless  the  defendant  is  able  to  verify 
the  &ctB  on  which  it  is  founded.  The  result  is,  that  the  num- 
ber of  issues  for  trial  is  largely  lessened,  and  the  public  busi- 
ness is  not  hampered  and  delayed  by  pretended  defenses. 

Our  judgment  is,  that  in  the  cases  covered  by  this  claose, 
if  there  be  no  legal,  issuable  defense  filed  under  oath,  the  case 
is  in  default,  and  the  plaintiff  is  entitled  to  proceed  to  make 
out  his  case  before  the  Judge,  by  the  production  of  his  evi- 
dence of  debt,  as  has  always  been  the  effect  of  a  judgment  by 
default  in  this  State.  As  a  matter  of  course,  this  rule  does  not 
cover  cases  of  open  account  where  the  defendant  has  been  fet- 
sonally  served.  In  such  cases,  if  there  be  de&ult,  the  judg- 
ment goes  without  evidence :  Irwin's  Revised  Code,  section 
3406. 

Judgment  reversed. 


Margabet  Johnston,  plaintiff  in  error,  vs.  John  R.  Jans9 

et  al.,  defendants  in  error. 

1.  If  a  guardian  purchase  land,  intending  to  receire  a  promissorj  note 
on  other  parties,  from  an  administrator  in  whose  hands  is  the  estate  ia 
which  his  ward  has  a  share,  and  to  pay  for  the  land  with  such  note, 
the  consideration  of  which,  is  the  purchase  money  of  the  same  land 
when  sold  by  the  admfnistrator,  and  he  does  receive  the  note  from  the 
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administrator  as  the  portion  of  the  ward  in  said  estate,  and  pays  the 
whole  price  of  the  land  with  it,  and  takes  the  title  to  himself,  it  will  so 
charge  the  land  as  a  trust  in  the  hands  of  the  guardian,  and  his  vendee 
who  purchases  with  notice  of  such  facts,  as  to  entitle  the  ward  through 
her  next  friend  to  assert  her  right  of  election  between  the  fund  thus  ap. 
propriated,  and  the  land  thus  purchased  and  paid  for. 

2.  Under  i\^e  proper  construction  of  the  Act  of  1866,  securing  to  the 
wife  the  property  she  had  at  marriage,  or  that  may  come  to  or  be  ac- 
quired by  her  during  coverture,  a  guardian  cannot  make  a  compromise 
or  accord  and  satisfaction  with  his  female  ward  and  her  husband  for 
her  claim  against  him  as  her  guardian,  she  being  at  the  time  a  minor 
and  having  married  afler  the  passage  of  said  Act. 

3.  If  such  compromise  be  made  whilst  suit  is  pending  against  the  guar- 
dian in  favor  of  his  ward  by  her  next  friend,  without  the  authority  of 
the  Goort  or  the  knowledge  and  eonsent  of  the  next  friend,  it  is  so  far 
a  nnlHty  that  no  deduction  from  the  claim  against  the  guardian  can  be 
allowed  for  what  he  may  advance  as  a  consideration  for  the  compro-) 
mise,  unless  it  be  shown  that  the  same  was  applied  for  the  use  and' 
benefit  of  the  ward. 

4.  The  admissions  of  the  husband  offered  as  evidence  by  the  wife  for  the 
purpose  of  showing,  in  connection  with  other  testimony,  ^hat  the  mar- 
riage was  void,  and  thereby  to  relieve  herself  from  any  effect  that  his 
assent  to  such  compromise  might  have,  were  properly  rejected  by  the 
Court,  as  they  are  immaterial  under  the  construction  given  to  the  Act 
of  1866. 

6.  An  exemplification  of  the  returns  of  a  guardian  to  the  Ordinary, 
though  made  several  years  after  the  actings  of  the  guardian  therein 
contained,  and  after  the  commencement  of  suit  against  him  by  his 
ward,  are  admissible  in  evidence  when  tendered  by  him,  and  such  facts 
are  circumstances,  which  with  the  other  testimony  in  connection  there- 
with, may  be  considered  by  the  jury  in  determining  the  weight  to  be 
given  to  it. 

6.  Judgment  is  reversed  in  this  case  because  the  Court  erred  in  not  grant- 
ing a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  law  and 
the  evidence. 

Equity*  Guardian  and  ward.  Husband  and  wife.  Ac- 
cord and  satisfaction.  Compromise.  JProchein  ami.  Evi- 
dence. Returns*  Before  Judge  Harbsll.  Terrell  Supe- 
rior Court.    May  Term,  1872. 

Margaret  Johnston,  a  minor,  by  her  mother  and  next  friend, 
Lydia  Johnston,  filed  her  bill  against  John  R.  Janes  and  Wil- 
liam Ware,  making  the  following  case : 

Complainant's  fiither  died  on  the  ••••.•  day  of  186...^  intes- 
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tate,  leaving  a  considerable  estate,  upon  which  one  Martin  P» 
Still  became  administrator.     The  defendant,  Janes,  was  ap- 
pointed, and  is  now  the  guardian  of  complainant.     At  the  ad- 
ministrator's sale  of  the  property  of  deceased,  one  Littleton 
Johnston  bid  off  lot  of  land  number  one  hundred  and  ninety- 
three,  in  the  fourth  district  of  Terrell  county,  for  $1,005  00, 
and  said  defendant,  Janes,  became  security^ for  the  payment  of 
the  purchase  money.     In  1862  or  1863  it  was  agreed  between 
said  Janes  and  Still,  the  administrator,  that  Littleton  John- 
ston should  turn  over  his  said  bid  to  Janes,  as  the  guardian  of 
complainant,  that  Janes  should  take  up  said  Johnston's  note, 
by  giving  his  receipt  to  said  administrator  for  so  much  mone^ 
paid  to  him  as  guardian,  in  part  of  complainant's  interest  in 
her  said  father's  estate,  and  tliat  said  administrator  should 
convey  said  land  to  Janes  as  complainant's  guardian.    Th^ 
agreement  was  fully  executed,  with  the  exception  that  the  said 
administrator  conveyed  said  property  to  Janes,  individually, 
instead  of  to  him  as  guardian  for  complainant.     AfleYward^ 
in  the  year  1863,  said  Janes,  claiming  said  property  as  bis 
own,  in  consideration  of  about  $600  00  in  gold,  conveyed  the 
same  to  his  father-in-law,  the  defendant.  Ware,  who  has  since 
that  time  had  possession  of  the  same,  enjoying  the  rents  and 
profits,  of  the  yearly  value  of  about  $300  00.     The  land  is 
now  worth  about  $2,000  00.     Complainant  repudiates  the  sale 
and  claims  the  land.    Complainant  waives  discovery  and  prays 
that  Ware  may  be  decreed  to  convey  said  land  to  Complain- 
ant, and  to  account  for  the  rents  and  profits;  that  Janes  may 
be  decreed  to  stand  seized  of  said  land  as  complainant's  guar- 
dian ;  that  the  writ  of  subpoena  may  issue. 

The  defendant,  Janes,  answered  the  bill,  substantially,  as 
follows : 

Admits  that  Littleton  Johnston  bid  off  the  land  in  contro- 
versy at  the  administrator's  sale,  as  charged  in  the  bill,  and 
thai  defendant  became  his  security  for  the  purchase  money,  to- 
wit:  $1,005  00,  but  alleges  that  one  W.  M.  Craps  became 
CO  surety  with  him.  That  the  administrator  conveyed  said 
pro[)erty  by  deed  to  Johnston,  and  defendant  took  a  mort- 
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gage  on  the  same  for  the  purpose  of  securing  himself  as 
surety  for  the  purchase  money,  but  not  being  aware  of  the 
necessity  of  having  the  same  recorded,  he  omitted  to  take 
this  course  until  the  note  for  the  purchase  money  was  due 
and  in  the  hands  of  an  attorney  for  collection,  when  he 
was  informed  that  his  said  mortgage  was  postponed  to  other 
claims,  and  had  thus  become  valueless.  Defendant  then 
thought  that  it  was  necessary  for  him  to  look  after  his  own 
interest,  and  purchased  said  land  from  Johnston  in  his  own 
name,  and  not  as  guardian,  and  paid  Johnston  by  taking  up 
his  note  held  by  the  administrator.  The  consideration  of  the 
transfer  of  said  note  to  him  by  the  administrator  was  a  re- 
ceipt from  him  as  guardian  for  that  much  money,  as  so  much 
paid  on  account  of  his  ward's  interest  in  her  father's  estate. 
Defendant  represented  to  the  Ordinary  of  the  county  the 
transaction,  and  proposed  to  charge  himself  as  guardian  with 
the  land,  when  said  Ordinary  informed  him  thiii  this  could 
not  be  done,  "as  no  authority  had  been  given  or  could  be  im- 
plied for  that  purpose.''  Defendant  then  advanced  from  his 
own  Ainds  to  his  ward  Sl|005  00,  and  loaned  it  out  at  interest 
da  her  property.  This  money  was  repaid  in  the  spring  of 
1863,  and  reinvested  by  him  in  interest  bearing  Confederate 
notes  of  the  denomination  of  $100  00  each.  This  invest- 
ment was  regarded  at  the  time  as ''so  good,  that  defendant 
paid  a  premium  out  of  his  own  pocket  to  obtain  the  notes. 
This  money  has  since  become  worthless,  but  through  no  fault 
of  defendant,  and  he  ngw  tenders  it  to  complainant.  De- 
fendant admits  the  sale  to  his  father-in-law.  Ware,  but  alleges 
that  he  was  paid  therefor  in  a  negro  slave  estimated  as  being 
worth  $1,00500.  Denies  all  combination,  fraud  and  collu- 
sion, as  charged. 

The  complainant  introduced  Littleton  Johnston  and  the 
depositions  of  Augustus  Joned.  These  witnesses  sustained 
substantially  the  allegations  of  the  bill,  and  showed  that 
Ware  purchased  with  notice. 

The  defendants,  Janes  and  Ware,  sustained,  substantially, 
the  &cts  set  forth  in  the  answer  of  Janes.    Janes  further  tes- 
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tified  that  in  1868  he  wss  approached  by  one  L.  Johnston, 
the  ancle  of  complainant,  (not  the  witness  in  this  case,)  mA 
a  view  to  a  settlement  of  this  litigation.  Complainant  had 
recently  married  Phillips.  This  resulted  in  a  settlement  by 
which  the  defendant  paid  $100  00  and  took  a  release,  s^ned 
by  complainant  and  her  hosband. 

The  deed  to  the  land  in  controversy,  executed  by  Littleton 
Johnston  to  John*R.  Janes,  dated  January  1st,  1861,  and  the 
release,  testified  to  by  Janes,  dated  November  28th,  1868, 
were  introduced. 

TV.  F.  Orr  testified  that  he  witnessed  the  release  officiallj 
before  it  was  signed  by  complainant,  that  he  examined  her 
when  separate  and  apart  from  her  husband,  and  she  stated 
that  she  was  perfectly  willing  of  her  own  accord  to  sign  it ; 
that  he  saw  no  money  paid  to  complainant,  and  does  not  know 
whether  she  received  anv  or  not. 

Defendants  introduced  a  return  made  by  John  S.  Janes  as 
guardian  for  complainant,  on  November  23d,  1866,  to  the 
Ordinary  of  Terrell  county,  by  which  he  charged  himself 
with  $1,005  00,  received  from  Still,  administrator,  on  Jana- 
ary  1st,  1861,  and  credited  himself  with  expenditures  made 
from  May  28th,  1860,  and  ending  May  1st,  1864,  amountiDg 
in  the  aggregate  to  $480J[)8.  This  return  was  admitted  over 
the  objection  of  complainant's  counsel. 

It  was  admitted  that  complainant  was  married  to  Littleton 
J.  Phillips  in  1868. 

Complainant,  for  the  purpose  of  proving  that  said  Phillips 
had  a  wife  at  the  time  he  married  complainant,  proposed  to 
introduce  a  certified  copy  from  the  records  of  the  Ordinary  of 
Heard  county,  showing  by  a  copy  of  the  marriage  license  and 
the  return  thereon  that  one  Joseph  L.  Phillips  was  married 
to  Ann  E.  Millow  on  February  23d,  1860,  and  to  prove  by 
Littleton  Johnston  that  Littleton  J.  Phillips  had  admitted  to 
him  that  he  was  the  same  person  as  Joseph  L.  Phillips,  bat 
had  changed  his  name.  This  evidence,  upon  objection  made, 
was  excluded  by  the  Court. 

The  jury  returned  a  verdict  for  the  defendants.  Whereupon, 


* 
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oomplainant  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit: 

Ist.  Because  said  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  said  verdict  was  contrary  to  the  following 
chai^  of  the  Court :  '^  That  if  the  jury  were  satisfied  firom 
the  evidence  in  thi^  case  that  Janes  purchased  this  lot  of  land 
for  his  ward,  or  that  he  purchased  it  with  her  money,  and 
these  &ct8  were  known  to  Ware  at  the  time  he  bought,  then  * 
complainant  was  entitled  to  a  decree  charging  her  guardian 
with  the  land  and  the  profits  thereof." 

3d.  Because  said  verdict  was  contrary  to  the  following 
charge  of  the  Court :  "That  if  the  jury  believe  from  the  evi- 
dence that  Phillips  was  married  after  1866,  then  he  had  no 
interest  in  this  property,  and  if  complainant  was  a  minor  at 
the  time  of  the  settlement  in  1868,  then  the  settlement  is  void, 
and  they  should  disregard  it  in  this  case.'^ 

4th.  Because  the  Court  erred  in  excluding  from  the  jury 
the  certified  copy  from  the  records  of  the  Ordinary  of  Heard 
county,  and  the  admissions  of  Littleton  J.  Phillips,  tendered 
to  show  a  previous  marriage. 

6th.  Because  the  Court  erred  in  admitting  in  evidence  the 
returns  of  John  R.  Janes,  made  after  the  institution  of  this 
suit. 

The  motion  was  overruled,  and  complainant  excepted  upon 
each  of  the  grounds  aforesaid. 

• 

Vason  &  Davis  ;  A.  Hood  •  F.  M.  Harper,  by  Clark 
&  Goss,  for  plaintiff  in  error. 

C.  B.  WooTBN,  for  defendants. 

Trippe,  Judge. 

1.  No  principle  is  more  fully  settled  than  the  rule  that  if  a 
person  having  a  fiduciary  character,  purchase  property  with 
the  fiduciary  funds  in  lus  hands  and  take  the  title  in  his  own 
name,  a  trust  in  the  property  will  result  to  the  cestui  que  tirust  or 
other  person  entitled  to  the  beneficial  interest  in  the  fund  with 
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which  the  property  was  paid  for.  As  if  a  tanstee  pordbase 
with  the  trust  fuods  and  take  the  title  in  his  own  name^  the 
trust  results  to  the  cestui  que  inutf  or  if  a  guardian  puidiase 
with  the  money  of  his  ward,  a  trust  will  result  to  the  waxd: 
Perry  on  Trusts,  section  127.  In  such  cases  the  transacdoo 
is  looked  upon  as  a  purchase  paid  for  by  the  oegtui  que  tndf 
as  the  beneficial  interest  in  the  money  belonged  to  him,  and 
the  identity  of  the  money  does  not  consist  in  the  specific  pieces 
of  money  or  bills,  but  in  the  general  charactar  of  the  fiind  oot 
of  which  the  payment  is  made  and  the  fund  may  be  fid- 
lowed  so  long  as  its  genial  character  can  be  identified:  J&mL'i 
section  128.  The  cestai'que  trust  or  ward  thus  interested  may 
assert  her  right  either  to  the  fund  thus  appropriated,  or  to 
the  property  which  was  purchased  with  it.  And  this  can  be 
done  whilst  the  property  is  in  .the  hands  of  the  trustee  or 
guardian,  or  if  it  be  in  the  hands  of  their  vendee  who  pur- 
chased with  notice  of  such  &cts. 

2.  The  ward  in  this  case  married  whilst  a  minor,  and  after 
the  passage  of  the  Act  of  1866,  which  says,  that  ^^all  die 
property  of  the  wife  at  the  time  of  her  marriage,  whether 
real  or  personal  or  choses  in  action,  shall  be  and  remain  the 
separate  property  of  the  wife,  and  all  property  given  to,  in- 
herited or  acquired  by  the  wife  during  coverture,  shall  vest  in 
and  belong  to  the  wife,  and  shall  not  be  liable  for  the  pay- 
ment of  any  debt,  default  or  contract  of  the  husband.''  The 
question  is  made,  can  a  guardian,  with  this  Act  in  force,  set- 
tle with  his  female  ward  whilst  she  is  a  minor,  because  sh^ 
has  married  a  man  of  full  age.  Before  the  passage  of  the 
Act  the  husband  was  entitled  to  all  the  property  his  wife  owned 
or  inherited,  subject  only  to  her  equity,  and  might  rednce 
it  into  possession  by  suit  or  otherwise,  and  it  made  no  difier- 
ence  whether  she  was  or  was  not  a  minor.  By  section  1830  of 
the  Code,  ''a  ward  on  arrivmg  at  majority  or  marrying  a  man 
of  AiU  age,  may  apply  to  the  Ordinary  for  an  order  requiring 
the  guardian  to  appear  and  submit  to  a  settlement  of  his  ao> 
counts.'^  This  was  enacted  before  the  Act  of  1866,  and  ¥ras 
consistent  with  the  law  which  gave  the  wife's  proper^  to  the 
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bnsbandy  and  only  afforded  another  remedy  in  addition  to  one 
he  already  had  for  the  enforcement  of  his  rights  as  husband, 
to- wit:  another  means  to  reduce  the  wife's  property  into  his 
possession.  \ye  do  not  think  thai  the  proper  construction  of 
the  Act  of  1866  or  of  the  section  of  the  Code  quoted,  as 
affected  by  that  Act,  would  allow  the  guardian  to  make  a 
compromise  or  accord  and  satisfaction  with  his  female  ward, 
whilst  she  is  a  minor,  and  her  husband  for  her  claim  against 
him  as  her  guardian.  The  husband  has  no  power  or  right  to 
demand  or  make  a  settlement.  The  property  is  not  his,  nor 
can  it  become  his  by  getting  it  into  his  possession.  A  ward 
during  minority  cannot  make  a  settlement.  If  he  be  a  male, 
though  married,  it  would  not  alter  the  case.  If  a  female,  she 
could  only  demand  it  under  the  old  law,  by  virtue  of  her 
mamage  with  a  man  of  fuU  age,  to  whom  the  law  gave  her 
property.  Now,  she  is  as  to  her  property  a  feme  sole,  with 
no  power  in  the  husband  to  demand  Or  receive  it.  As  a  feme 
sole,  before  marriage,  she  could  not  claim  it,  and  the  logical 
result  necessarily  is,  that  she  stands  in  relation  to  her  property 
with  all  the  rights  and  no  more  than  the  male  ward  has. 

3.  When  suit  is  brought  for  a  minor  by  a  next  friend  who 
acts  by  authority  of  the  Court,  no  compromise  with  the  in- 
tuit is  of  any  force  or  effort,  which  is  made  without  the 
knowledge  or  consent  either  of  the  Court  or  the  representa- 
tive of  such  minor.  Even  if  made  by  consent  of  the  next 
friend,  it  might  require  the  sanction  of  the  Court  in  the 
proper  way  to  give  it  validity.  But  certainly  Courts  will  not 
permit  minors  who  are  placed  under  their  protection,  to  be 
thus  dealt  with,  without  their  authority  or  the  authority  of 
the  one  appointed  to  defend  their  rights.  Here  the  minor  by 
next  friend,  instituted  suit  before  reaching  majority;  the 
property  claimed  is  largely  more  than  the  $100  00  paid  as  a 
compromise.  When  suit  was  instituted  she  was  under  no 
obligation,  or  rather  had  no  power  to  offer  to  refiind,  and  if 
the  defendant  has  any  right  under  said  payment  of  $100  00, 
it  is  to  claim  an  allowance  for  it,  if  it  be  shown  that  it  was 
applied  for  the  use  and  benefit  of  the  ward. 
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4.  Under  the  construction  given  to  the  Act  of  1866^  do 
evidence  touching  the  validity  of  the  ward's  marriage  was 
material^  and  no  injury  could  result  to  complainant  from  the 
rejection  of  the  sayings  of  the  reputed  husband. 

6.  The  returns  of  a  guardian  when  allowed  by  the  ordi- 
nary^ and  entered  of  record  are  prima  fcu^  evidence  in  &vor 
of  the  guardian.  If  they  are  made  long  after  the  transactioos 
occurred,  which  are  contained  in  them,  and  after  suit  has  beea 
instituted  by  the  ward,  such  &cts  may  be  considered  by  the 
jury  in  connection  with  the  other  testimony,  in  determining 
the  weight  to  be  given  to  them. 

6.  We  think  that  under  the  evidence  contained  in  the 
record,  there  should  be  a  rehearing  in  this  case,  and  revise 
the  judgment  refusing  a  new  trial. 

Judgment  reversed  and  a  new  trial  granted. 


John  Savage,  plaintiff  in  error,  vs.  E.  D.  Smythe  &  Com- 
pany et  aLj  defendants  in  error. 

1.  Where  the  plaintiffs  loaned  seventeen  shares  of  railroad  stock  to  the 
defendants,  upon  which  to  borrow  money  and  transferred  to*  them  the 
title  thereto,  the  stock  to  be  returned  on  demand ;  and  the  defendants 
borrowed  money  from  certain  parties,  transferring  to  them  the  title  to 
the  stock  as  collateral  security  with  the  consent  of  the  plaintiff*!  the 
plaintiff  cannot,  upon  a  demand  on  defendants  therefor,  maintain  an 
action  of  trover  for  the  stock,  before  the  indebtedness  to  secure  which 

*  it  was  transferred  became  due.    AlUery  if  the  defendants  had  fiiiled  to 
meet  said  indebtedness  at  maturity.    (B.) 

2.  Mere  non-feasance  is  not  a  conversion.    (B.) 

Trover.    Conversion.     Loan.     Demand.     Before  Judge 
Schley.    Chatham  Superior  Court.    May  Term,  1871. 

For  the  &cts  of  this  case,  see  the  decision. 

Geoboe  a.  Mebceb,  by  Henby  B.  Tompkins,  for  plain- 
tiff in  error. 
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Habtbidqe  &  Chisolm  ;  Harden  &  Levy,  for  defend- 
ants. 

■ 

Warner,  Chief  Justice. 

1 .  The  plaintiff  brought  his  action  of  trover  against  the 
defendants  to  recover  the  value  of  sev^iteen  shares  of  South- 
western Railroad  stock  which  the  plaintiff  alleged  the  defend- 
ants had  converted  to  their  own  use.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$1,819  00.  A  motion  was  made  by  the  defendants  for  a  new 
trial,  which  was  granted  by  the  Court,  and  the  plaintiff  ex- 
cepted. It  appears  from  the  evidence  in  the  record,  that  the 
defendants  were  partners,  doing  business  in  the  name  of  E. 
D.  Smythe  &  Company,  that  the  plaintiff  agreed  ta  loan  them 
the  seventeen  shares  of  stock  for  the  purpose  of  raising  money 
for  the  benefit  of  the  firm.  Plaintiff  and  Butler,  one  of  the 
partners,  who  was  the  son-in-law  of  the  plaintiff,  applied  to 
Palmer  &  Deppish  for  a  loan  of  money,  who  were  willing  to 
make  it,  provided  the  plaintiff  would  transfer  the  title  of  the 
stock  to  them,  to  secure  the  payment  of  the  money,  which  was 
done  on  the  books  of  the  railroad  company.  When  the  money 
borrowed  from  Palmer  &  Deppish  became  due,  another  loan 
was  negotiated  with  Wallace  Cumming  &  Company  to  pay 
it,  thereupon.  Palmer  &  Deppish  transferred  the  stock  on  the 
books  of  the  company  to  the  defendants,  who  transferred  it  to 
Wallace  Cumming  &  Company,  they  holding  the  title  to  the 
stock,  as  security  for  the  money  advanced  by  them.  This 
was  all  done  with  the  knowledge  and  consent  of  the  plaintifi^ 
who  stated  that  the  loan  of  the  stock  was  to  be  returned  to 
him  upon  his  demand.  When  the  firm  of  E.  D.  Smythe  A 
Company  was  dissolved,  the  plaintiff  made  a  demand  of  his 
stock  from  the  defendants,  but  could  not  get  it.  *  Smythe  said 
he  would  return  it  only  when  he  got  ready.  The  money, 
$1,500  00,  advanced  by  Wallace  Cumming  &  Company  to 
the  defendants,  for  the  security  of  which  the  title  to  the  stock 
was  transferred  to  them  by  the  consent  of  the  plaintifi^  has 
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710^  been  paidy  and  the  quesdon  in  the  case  is^  whether  the 
plaintiff  can  maintain  an  action  of  trover  against  the  defend- . 
ants  for  a  wrongful  conversion  of  the  stocky  on  the  statement 
of  facts  disclosed  by  the  record.  According  to  my  individual 
judgment,  he  cannot.  Trover  may  be  maintained  when  one 
has  in  his  possession  the  personal  goods  of  another,  or  has  sold 
them,  or  used  them  without  the  consent  of  the  owner,  and  re- 
fuses to  deliver  them  when  demanded.  The  defendants  did 
not  have  the  poaseadon  of  the  railroad  stock  when  the  plain- 
tiff demanded  it  of  them,  but  it  was  in  the  possession  of  Wal- 
lace Gumming  &  Company,  where  it  had  been  placed  by  the 
defendants,  with  the  plaintiff's  consent.  They  had  not  made 
lany  unauthorized  use  of  the  stock  against  the  plaintiff's  con- 
sent, which,  in  law,  would  amount  to  a  conversion  of  it 

2.  Mere  non-feasanee  is  not  a  conversion  as,  if  one  employ* 
ed  to  sell  goods  has  neglected  to  sell  them,  or  where  one  prom- 
ises to  pay  money  to  redeem  stock  and  does  not  do  it  All  that 
can  be  said  in  this  case,  is  that  the  defendants  by  their  mere 
non-feasance^  have  failed  to  pay  the  debt  due  by  them  to  Wal- 
lace Gumming  &  Company  to  secure  the  payment  of  which 
the  stock  was  transferred  to  them  by  the  plamtiff^s  consenij 
and  which  they  had  the  right  to  retain  as  against  the  defend- 
ants and  plaintiffs,  until  their  debt  was  paid.  The  demand  of 
the  stock  by  the  plaintiff  of  the  defendants,  when  they  did  not 
have  the  possession  of  it,  and  when  he  knew  that  they  did  not 
have  the  possession  of  it,  and  when  he  did  not  have  a  right  to 
the  immediate  possession  of  it,  did  not  change  the  legal  aspect 
of  the  case,  in  my  judgment,  so  far  as  the  question  of  the  con- 
version of  the  stock  by  the  defendants  is  concerned.  But  the 
majority  of  the  Court  are  of  the  opinion,  that  if  it  had  been 
shown  by  the  evidence  in  the  record,  that  at  the  time  of  the 
plaintiff's  demand  of  the  stock  or  at  the  time  of  the  commence- 
ment of  this  action,  the  debt  of  the  defendants  to  Wallace 
Gumming  &  Company,  had  become  due,  and  for  the  payment 
of  which  the  stock  was  pledged  with  the  plaintiff's  consent, 
the  reiusal  or  omission  of  the  defendants  to  pay  that  debt, 
and  redeem  the  stock  on  demand  of  the  plaintift,  would  have 
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been  such  a  converson  of  it  as  would  anthorize  the  plaintiff 
to  maintain  trover  for  its  recovery,  or  the  value  thereof.  Inas- 
much, however,  as  the  evidence  in  the  record  does  not  show 
whether  the  debt  of  the  defendants  to  Wallace  Gumming  <& 
Company  was  due  at  the  time  the  plaintiff's  demand  of  the 
stock  was  made,  we  all  concur  in  affirming  the  judgment  of 
the  Court  below  in  granting  the  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Ati^nta  and  Richmond  Air  Line  Railroad  Company, 
plaintiff  in  error,  va,  Henry  H.  Wood,  defendant  in  error. 

1.  When  a  salt  was  brought  against  a  railroad  company  for  damages 
caused  to  the  plaintiff  by  his  falling  into  an  excavation  made  by  the 
company  across  the  public  highway,  and  it  appeared  in  proof  that  the 
public  highway  had  for  years  ran  in  a  particular  place  ;  that  on  the  ap- 
proach of  the  railroad  constructors  to  that  place,  the  road  had  been 
tnrned  so  as  to  take  a  different  route  ;  that  within  a  week  or  ten  days 
afler  the  change,  the  plaintiff,  traveling  the  road  with  his  wagon  and 
team,  had  taken  the  old  route,  it  being  in  the  night,  and  had  been 
stopped  by  the  cut  or  excavation ;  that  he  had  got  out  of  his  wagon  to 
see  what  was  the  matter,  and  in  passing  to  the  front  had  fallen  into 
the  cut  and  broken  his  thigh,  so  as  to  cause  him  great  pain,  expense 
and  loss  of  time,  and  so  as  to  lesson  his  effectiveness  as  a  working 
man  one-fourth,  for  life,  and  so  as  to  shorten  his  leg  by  three  inches : 

JBddi  That  the  burden  of  showing  that  the  route  of  the  road  had  been 
legally  changed,  was  upon  the  defendant,  and  this  could  only  be  shown 
by  production  of  the  order,  or  by  proof  of  such  long  established  usage 
as  to  justify  a  presumption  of  such  order. 

2.  The  measure  of  damages  in  such  a  case  is  the  actual  injury  suffered. 
This  may  include  bodily  and  mental  suffering.  And  when  the  Court 
added  to  this  charge  that  the  jury  might  iuclude  '*  the  injury  to  his 
pride,  his  manhood :'' 

Held,  That  whilst  the  latter  language  is  not  strictly  accurate,  yet,  as  the 
proof  shows  that  the  plaintiff  was  permanently  deformed  by  being 
lamed  for  life,  the  jury  may  well  have  understood  the  Court,  as  re- 
ferring by  his  words  to  this  deformity,  and  as  the  verdict  is  not  exces- 
sive, this  Court  will  not  disturb  it. 

3.  The  verdict  is  not  contrary  to  the  evidence  so  as  to  justify  the  inter- 
ference of  this  Court. 
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4.  Where  the  oral  evidence  ia  contained  in  the  bill  of  exceptions,  aod 
the  depositions  are  attached  thereto  as  an  exhibit,  with  a  reference 
therein  contained  making  them  a  part  thereofi  all  of  which  is  followed 
by  the  nsaal  certificate  of  the  Judge,  the  writ  of  error  will  not  be  dis* 
missed.     (See  end  of  report    R.) 

Railroads.  Boads.  New  trial.  Damages.  Charge  of 
Court  Before  Judge  Hopkins.  Fulton  Superior  Court 
April  Term,  1872. 

Wood  brought  case  against  the  Atlanta  and  Richmond  Air 
Line  Railroad  Company,  for  damages  allied  to  have  been 
sustained  by  him  by  reason  of  its  n^ligence.  The  defendant 
pleaded  the  general  issue.  The  evidence  made  the  follo?ring 
case: 

^  On  the  evening  of  the  21st  of  March,  1870,  plaintiff  left 
his  home  in  Milton  county,  with  his  wagon,  to  which  was 
attached  two  oxen  and  a  mule,  and  started  for  the  city  of 
Atlanta.  At  about  eight  or  nine  o'clock  in  the  night,  he 
arrived  at  the  place  in  DeKalb  county  where  tlie  public  road, 
upon  which  he  was  traveling,  crossed  the  track  of  defendant 
The  night  was  dark  and  it  was  raining  a  little.  Plaintiff 
knew  nothing  of  the  railroad  out  being  there,  until  the  team 
stopped  and  refused  to  go,  when  he  got  out  of  bis  wagon  and 
went  to  his  mule,  which  he  found  had  turned  round.  It  was 
so  dark  that  he  could  discern  nothing  but  that  the  mule  was 
in  the  bushes.  He  then  retraced  his  steps  around  the  wagon 
to  the  left  side,  to  ascertain  what  was  the  matter,  when  he 
fell  into  a  cut  made  by  the  employees  of  defendant.  The  cat 
was  eight  or  nine  feet  deep,  nearly  perpendicular  at  the  side, 
and  nothing  placed  there  to  prevent  plaintiff  from  falling  in. 
His  right  thigh  was  broken  by  the  fall.  He  dragged  himself 
a  short  distance  and  halloed  for  some  two  or  three  hours,  until 
some  persons  came  to  his  assistance  and  carried  him  on  some 
bed  clothes  to  the  house  of  Mrs.  Stewart.  Plaintiff  discovered 
no  obstructions  across  the  public  road  before  he  reached  the 
cut.  His  right  leg,  by  reason  of  said  injury,  is  three  inches 
and  three-quarters  shorter  than  the  lefl.  Remained  in  bed 
six  weeks.     Paid  for  medical  services  fSl  00.    Lost  four 
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months  from  his  farm.  Had  to  hire  a  hand  at  $10  00  per 
month)  for  three  and  a  half  months.  Suffered  great  pain  and 
is  still  subject  to  severe  suffering  at  times.  Was  in  his  twenty- 
eighth  year  at  the  time  of  the  injury.  Had  a  wife  and  a 
small  child.  The  injury  has  deprived  him  of  about  one- 
fourth  of  his  ability  to  work  on  a  farm^  which  was  his  occu- 
pation. His  services  before  the  injury  were  reasonably  worth 
$1  00  per  day,  since,  not  more  than  seventy-five  cents.  This 
difference  has  caused  him  to  lose  money,  as  the  labor  he  has 
been  enabled  to  do  has  not  been  sufficient  to  support  his  in- 
creasing family  of.  children,  now  consisting  of  three,  two  girls 
and  a  boy. 

The  defendant  had  made  a  crossing  for  the  public  travel  over 
the  railroad;  there  were  two  small  sapplings  and  some  brush 
plaped  in  the  old  road  as  a  guide  to  the  new  crossing.  These  ob- 
structions were  insufficient  to  place  any  one  on  guard  at  night. 
The  new  road  led  around  the  cut  into  which  plaintiff  fell. 
The  place  where  the  plaintiff  fell  into  the  excavation  was 
about  twenty  steps  from  the  old  road  where  it  originally  crossed 
the  cut.  The  team  was  about  twenty-five  steps  from  the  old 
road.  The  new  road  had  been  opened  a  week  or  two  and  had 
been  used  by  the  public,  before  the  accident  happened.  It 
crossed  the  railroad  track  about  one  hundred  feet  from  where 
the  old  road  crossed  before  the  exca^'ation  was  made.  It 
intersected  with  the  old  road  about  one  hundred  and  twenty- 
five  to  one,  hundred  and  thirty  feet  from  where  it  crossed  the 
railroad.  The  road  commissioners  of  DeKalb  county  notified 
defendant  to  keep  up  and  in  good  order  the  crossing  on  the 
new  road. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $4,200  00, 
Whereupon,  the  defendant  moved  for  a  new  trial  upon  the 
following  grounds,  to-wit : 

1st.  Because  the  Court  erred  in  charging  the  jury  ''  that 
although  a  new  road  was  opened  and  in  use,  if  it  was  not  le- 
gally established  or  adopted  as  the  public  highway,  the  plain- 
tiff was  not  bound  to  take  it.''  Such  charge  being  erroneous, 
because  the  Court  fiuled  to  state  to  the  jury  what  would  con- 
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stitute  d  legal  establishing  or  adopting  of  the  new  road  as  the 
public  highway. 

2d.  Because  the  Court  erred  in  chaining  the  jury  in  refer- 
ence to  the  measure  of  damages^  *'  that  the  plaintiff  might  be 
entitled  to  recover  compensation  for  his  bodily  and  mental 
sufferings  and  for  the  injury  to  his  pride,  his  manhood." 

3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  grounds  aforesaid. 

When  this  case- was  called  in  the  Supreme  Court,  a  motion 
was  made  to  dismiss  the  writ  of  error,  becaus^  the  evidence 
adduced  upon  the  trial  was  not  identified  by  the  presiding 
Judge  in  the  Court  below  as  true. 

The  evidence  had  not  been  made  a  portion  of  the  record 
upon  the  motion  for  a  new  trial,  but  was  brought  up  as  a  part 
of  the  bill  of  exceptions.  The  oral  testimony  was  set  forth 
in  the  bill  of  exceptions.  Tiie  depositions  were  attached  to 
the  bill  of  exceptions,  with  the  following  reference  thereto 
therein  contained :  "  Copies  of  the  answers  to  said  interroga- 
tories are  appended  to  this  bill  of  exceptions,  as  a  part  thereof 
and  marked  Exhibit  A."  .The  certificate  of  the  Judge,  in  the 
usual  form,  followed  the  depositions,  and  to  it  was  attached 
the  certificate  of  the  clerk. 

The  motion,  after  consideration,  was  disallowed,  the  Conit 
expressly  overruling  the  decision  in  the  case  of  Meid  vs.  Reidj 
43  Georgia  Reports^  175. 

L.  E.  Bleckley;  John  Collier,  for  plaintiff  in  error. 

Peeples  &  Howell  ;  P.  L.  Mynatt,  for  defendant 

McCay,  Judge. 

1.  Under  our  law  there  is  no  authority  to  alter  a  public 
road  but  by  an  order  of  the  Inferior  Court,  (now  the  Ordi- 
nary :)  Revised  Code,  sections  643,  645 ;  Constitution  1868, 
Article  V.  section  5.    The  proof  here  is  clear,  tliat  up  to  a 
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short  period  the  road  had  for  years  been  just  in  the  track 
where  the  plaintiff's  team  went.  But  the  road  was  changed 
in  foot.  Who  changed  it  does  not  appear.  The  presump- 
tion is  strong  that  it  was  done  by  the  agents  of  the  company^ 
since  the  testimony  is  that  the  road  continued  as  it  had  been 
until  just  before  the  work  reached  where  it  crossed  the  track. 
Even  if  the  company  had  authority  to  make  a  new  way, 
whilst  the  work  at  that  precise  point  was  progressing,  it  was 
of  paramount  necessity  that  the  old  track  should  be  effec- 
tively blockaded,  so  that  a  traveler,  by  day  or  by  night,  might 
know  there  was  an  obstruction.  But  it  is  no  part  of  this  de- 
fense that  the  obstruction  is  lawfully  there,  if  the  old  road  is 
still  the  l^al  road.  The  only  point  of  the  defense  on  this 
branch  of  the  subject  is,  that  the  road  was  permanently 
changed,  and  that  the  plaintiff,  at  the  time  of  the  &11,  was 
not  in  the  legal  road.  As  we  have  said,  there  is  no  authority 
to  alter  a  road  except  by  order  of  Court.  True,  it  is  often 
done,  but  that  does  not  make  it  lawful.  It  is  not  for  private 
persons,  nor  even  for  overseers  or  road  commissioners  to  alter  a 
public  road.  Nothing  but  an  order  of  the  Court  or  perma- 
nent user  can  do  tliis.  Where  the  road  had  been  located  for 
years  was  the  legal  road,  and  if  the  change  was  made  as  con- 
tended, it  was  for  the  defendant  io  show  it. 

2.  We  do  not  wholly  approve  the  language  used  by  the 
Judge  in  his  enumeration  to  the  jury  of  the  elements  which 
go  to  make  up  the  damages.  The  physical  injuries  of  the 
plaintifi^  and  his  mental  and  physical  suffering,  are  proper 
elements.  But  when  the  Judge  added  "pride,  manhood,"  we 
fear  he  used  language  calculated  in  its  ordinary  signification 
to  open  the  door  too  widely.  The  injury  to  the  pride,  man- 
hood of  the  plaintiff,  depends  so  entirely  upon  the  charac- 
ter and  temper  of  the  plaintiff,  that  it  can  hardly  be  said  to 
be  the  direct  result  of  defendant's  act.  It  is  a  possible  result, 
but  other  contingent  circumstances  preponderate  in  making 
any  estimate  upon  it:  Code,  section  3017.  But  this  charge 
can  only  have  been  understood  by  the  jury,  in  view  of  the 

&cta,  as  relating  to  that  injury  which  came  to  the  plaintiff  by 
Vol.  xltiu.  87. 
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reason  of  his  deformity — ^the  mortification  which  it  put  upon 
him  from  having  to  pass  through  life  deformed,  lame,  shorn 
of  his  full  proportions  as  a  man.  And  this  was  not  an  im- 
proper element  in  the  damages.  In  this  sense,  the  charge  is 
only  another  way  of  saying  that  the  plaintiff  is '^entitled  to 
damages  for  having  been  rendered  deformed  by  the  defendant's 
n^ligence.  We  do  not  see  that  the  jury  could  have  consid- 
ered any  such  &nciful  damages  as  depend  only  on  the  tem- 
perament of  the  plaintiff.  There  is  a  plenty  of  proof  of  real 
damage  to  justify  the  verdict.  If  this  road  was  changed  with- 
out authority  of  law — a  trap  dug  and  carelessly  lefl  open,  to 
the  detriment  of  those  who,  by  night  as  well  as  by  day,  have 
a  right  to  pass  over  the  road — ^it  was  a  gross  wrong,  and  the 
road  ought  to  pay  fi>r  it 

3.  We  do  not  think  the  verdict  contrary  to  evidence.  This 
obstruction  to  the  public  highway  was  a  wrong,  so  fior  as  the 
evidence  shows,  and  the  plaintiff  has  seriously  suffered  fiom 
it,  the  dami^es  given  are  by  no  means  excessive,  and  the  evi- 
dence justifies  the  verdict.  It  is  only  in  a  strong  case  where 
a  new  trial  ought  to  be  granted  for  excessive  damages. 

Judgment  affirmed. 


William  Markham  et  aL^  plaintifis  in  error,  t».  Hazen  & 

Sons,  defendants  in  error. 

1.  If  a  draft  be  drawn  on  an  individnal,  and  the  drawee,  before  ita  ae* 
ceptance,  form  a  partnership  with  others,  and  the  partners  agree  to  use 
in  the  business  of  the  partnership  the  goods,  for  the  payment  of  which 
the  draft  was  drawn,  and  to  pay  for  them,  and  they  do  so  nse  them, 
and  the  partner  who  is  the  drawee  accept  the  draft  for  the  partnership, 
the  acceptance  is  binding  on  the  partners. 

2.  Where  the  name  of  the  partnership  is  the  **  Republican  Association," 
and  whose  sole  business  was  the  publishing  of  a  newspaper,  called 
**The  Opinion,''  and  the  acceptance  is  *<  accepted  May  24th,  1867,  for 
the  Opinion  newspaper,'*  (signed)  <'  W.  L.  S.,"  and  W.  L.  S.  is  one  of 
the  partners,  it  is  a  sufficient  identification  of  the  partnership  to  bind 
the  partners. 
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S.  Where  a  case  is  fairly  submitted  to  tbe  jarjy.and  there  is  positive  evi« 
dence  to  support  tbe  verdict,  and  tbe  Jadge  trying  tbe  case  refuses  a 
new  trial,  this  Court  will  not  interfere,  unless  tbe  verdict  be  so  deci- 
dedly against  the  weight  of  tbe  evidence  as  to  suggest  that  the  finding 
was  tbe  result  of  improper  or  illegal  influences  or  motives. 

New  trial.  Bill  of  exchange.  Partnership.  Before  Judge 
Hopkins.    Fulton  Superior  Court.    April  Term,  1872. 

Hazen  &  Sons  brought  assumpsit  against  William  Markham, 
Miles  G.  Dobbins,  William  L.  Scruggs  and  Henry  P.  Farrow, 
as  joint  owners  of  the  "  Daily  Opinion,"  a  newspaper  pub- 
lished in  the  city  of  Atlanta,  on  the  following  acceptance : 

"  $175  00.  «  Knoxville,  May  21st,  1867. 

"  Sixty  days  afker  date,  pay  to  the  order  of  ourselves  one 
hundred  and  seveniy-five  dollars.    Value  received. 

(Sighed)  "HAZEN  &  SONS, 

**  To  William  L.  Scbugos,  Atlanta,  Greorgia. 

"Accepted  May  24th,  1867,  for  the  Opinion  newspaper. 
(Signed)  "W.  L.  Scruggs, 

"  Protested  for  non-payment,  July  23d,  1867. 

(Signed)  "  D.  G.  Jones,  Notary  Public." 

• 

The  defendants,  Markham  and  Dobbins,  pleaded  the  gen- 
eral issue,  and  no  partnership. 

Scruggs  having  been  discharged  as  a  bankrupt  was  dismissed 
from  the  case. 

The  plaintifis  introduced  the  acceptance  sued  on.  Also,  the 
depositions  of  Scruggs,  to  the  following  effect:  Witness  ac- 
cepted the  drafl  sued  on  for  William  Markbam,  Miles  G.  Dob- 
bins, Henry  P.  Farrow  and  himself,  the  stockholders  of  the 
Opinion  newspaper.  The  acceptance  was  for  paper,  which  was 
afterwards  used  in  the  Opinion  office,  and  for  the  benefit  of 
the  business  of  the  Republican  Association.  The  paper  was 
at  the  State  Koad  depot  at  the  time  of  the  sale  and  transfer  of 
the  property  of  the  Opinion.  The  fact  was  mentioned  by  him 
at  the  time  the  sale  was  ooncludedi  and  the  agreement  was 
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that  the  Republican  Association  should  use  the  paper  and  pay 
for  it  when  the  bill  became  due.  It  was  afterwards  brought 
up  and  used  under  the  direction  of  Mr.  Dumble,  the  cashier 
and  superintendent  of  the  office.  When  witness  sold  out  to 
the  Republican  Association^  he  stated  the  indebtedness  of  the 
Opinion  to  be  about  $225  00,  but  this  sum  did  not  include  the 
draft  sued  on,  which  was  not  then  due.  The  trade  between 
the  Association  and  witness  was  closed  on  May  24th,  1868. 
The  draft  was  accepted  after  th^  Republican  Association  had 
been  organized,  and  on  the  afternoon  of  the  day  before  the 
public  announcement  of  the  fact  was  made  through  the  col- 
umns of  the  Opinion. 

Plaintiffs  introduced  a  copy  of  the  Opinion,  bearing  date 
May  26th,  1867,  and  read  therefrom  an  announcement  signed 
by  William  L.  Scruggs,  directed  as  follows :  "To  the  readers 
of  the  Opinion,^'  to  the  effect  that  on  that  day  was  concluded 
the  sale  and  transfer  of  the  Daily  Opinion  office  to  the  Atlan- 
ta Republican  Association,  and  that  his  relation  as  editor  and 
'  proprietor  ceased  from  the  date  of  that  number.  That  all 
dues  to  the  office,  and  all  claims  against  the  same  will  be  re- 
ceipted for  or  paid  by  the  incoming  proprietors,  through  their 
accredited  financial  agent  oi*  business  manager.  That  the  joint 
stock  company,  which  succeeded  him,  was  composed  of  gen- 
tlemen  of  the  highest  personal  charactei*,  both  as  citizens  and 
as  business  men.  That  they  possessed  ample  means  to  make 
the  company  one  of  the  strongest  corporate  bodies  in  the  State, 
and  that  he  doubted  not  but  that  they  would  da  so. 

The  defendant  introduced  the  depositions  of  William  Mark- 
ham,  to  the  following  effect:  On  May  27th,  1867,  defendants 
entered  into  partnership  under  the  firm  name  of  the  Repub- 
lican Association,  for  the  purpose  of  establishing  in  the  city 
of  Atlanta  a  newspaper  called  the  "Daily  Opinion,"  Dob- 
bins, [Q'arrow  and  this  defendant  purchasing  from  Scruggs  all 
of  his  interest  in  said  newspaper  except  eight  shares,  Scruggs 
formerly  owning  the  entire  property.  He  (Scruggs)  was  one 
of  the  partners,  and  his  duty  was  to  superintend  the  publish- 
ing of  the  paper.    He  was  not  the  financier  of  the  company. 
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Varney  A.  Gaskill  held  this  poeition  for  about  one  month  af- 
ter the  formation  of  the  aforesaid  firm.  There  was  an  agree- 
ment between  the  defendants  to  pay  the  liabilities  then  exist- 
ing against  the  Opinion,  which  were  represented  by  Scruggs 
to  be  $220  00,  and  accordingly  paid  him  $225  00  to  cover 
everything.  The  draft  sued  on  was  accepted  before  the  form- 
ation of  said  partnership.  Said  firm  did  not  agree  to  pay  said 
draft,  knew  nothing  about  its  existence. 

The  depositions  of  Dobbins  were  introduced,  which  sub- 
stantially corroborated  the  evidence  of  Markham. 

The  jury  returned  a  verdict  for  the  plaintifls.  Whereupon, 
the  defendants  moved  for  a  new  trial  upon  the  following 
grounds : 

Ist.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  verdict  was  contrary  to  the  following  charge 
of  the  Court :  "  If  the  order  for  the  paper  was  made  by 
Scruggs,  and  the  paper  was  shipped  to  him,  and  before  it  was 
actually  received,  and  whilst  it  was  in  the  custody  of  the  car- 
rier, he  accepted  the  draft  for  defendants  and  by  their  author- 
ity, and  the  paper  was  received  for  and  used  by  them,  they 
would  be  liable ;  if  he  accepted  the  draft  for  them,  but  had 
not  authority  from  them  for  doing  so,  they  would  not  be  liable 
unless  they  subsequently,  with  a  full  knowledge  of  the  facts, 
ratified  his  act. 

The  motion  was  overruled,  and  defendants  excepted  upon 
each  of  the  grounds  aforesaid. 

« 

D.  F.  and  W.  R.  Hammond,  for  plaintiflfe  in  error. 
P.  L.  Mynatt,  for  defendants. 

Tbippb,  Judge. 

1.  It  is  a  well  recognized  principle  that  if  A,  for  a  valuable 
consideration,  agree  to  pay  the  debt  of  B  to  C,  and  C  accepts 
the  promise  of  A  for  said  debt,  A  is  bound  by  the  promise. 
If  A  give  his  note  on  such  an  undertaking,  there  is  sufficient 
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consideration  to  support  the  contract.  And  more  particularly 
woald  this  be  so  if  A  himself  were^  as  the  consideration  of  his 
promise,  to  accept  and  appropriate  to  his  own  use  whatever 
the  consideration  was  of  B's  debt  to  C.  In  this  case,  accord- 
ing to  Scrugg's  testimony,  he  had  bought  the  paper,  the  draft 
was  drawn  on  him ;  the  partnership  agreed  to  take  the  paper, 
did  take  it  and  use  it,  and  by  the  authority  of  the  partners, 
he  accepted  the  draft  for  them,  he  being  one  of  the  firm.  The 
creditors  have  received  the  draft  so  accepted,  and  ratified  the 
arrangement  by  bringing  suit  on  it.  It  is  a  general  principle 
that  there  can  be  no  acceptance  except  by  a  drawee,  or  by  a 
drawee  au  besoin,  or  by  some  one  for  honor,  so  as  to  make  the 
party  liable  technically  as  acceptor:  1  Parson's  Notes  aod 
Bills,  313 ;  Jackson  vs,  Hudson,  2  Camp.,  447.  But  it  is  also 
a  rule,  stated  by  the  same  authorities,  that  when  there  is  an 
acceptance  by  a  third  person  for  a  consideration  he  is  liable  as 
a  guarantor,  or  otherwise,  on  his  contract.  In  this  case  there 
was  one  count  against  defendants  as  acceptors,  one  as  guaran- 
tors, and  one  for  goods  sold  and  delivered. 

2.  It  is  argued  for  plaintiff  in  error  that  the  acceptance  is 
by  Scruggs,  for  the  "  Opinion  newspaper,"  and  that  such  was 
not  the  name  or  style  of  the  partnership  or  association.  The 
whole  and  sole  business  of  the  association  or  partnership  was 
the  publication  of  a  newspaper  called  "The  Opinion;"  the 
debt  was  created  for  paper,  on  which  "The  Opinion"  was 
published,  and  by  a  partner  in  the  publication.  Was  not  this 
a  sufficient  identification  of  the  partnership.  In  Faith  vs. 
Richmond  et  cU.,  11  A.  &  E.,  339,  it  was  held  that  when 
a  partner,  accustomed  to  issue  notes  on  behalf  of  the  firm, 
indorses  a  particular  note  in  a  name  difiering  fix)m  that  of  the 
partnership  and  not  previously  used  by  them,  which  note  is 
objected  to  on  that  account,  in  an  action  brought  upon  it  by 
the  indorsee,  the  proper  question  for  the  jury  is  whether  the 
name  used,  though  in.iccurate,  substantially  describes  the  firm, 
or  whether  it  so  fiu*  varies  that  the  i/ndoraer  muat  be  taken  to 
have  issiied  the  note  on  his  own  account,  and  not  in  the  exec-' 
else  of  his  general  authority  as  partner."    It  is  true^  as  a  gen- 
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eral  rule,  that  a  partner  has  np  implied  authority  to  biud  his 
co-partners  by  his  acceptance  of  a  bill  of  exchange,  except  by 
an  acceptance  in  the  true  style  of  the  partnership :  Kirk  vs. 
Blurton  and  Habershon,  9  M.  and  W.,  284 ;  1  B.  and  C, 
146 ;  Parson  on  Notes  and  Bills,  135.  Bui  in  these  and  like 
cases  there  was  no  evidence  that  there  was  a  valuable  consid- 
eration  for  the  acceptance  received  and  accepted  by  the  part- 
nership. In  such  instances,  where  the  consideration  exists, 
there  ip  no  reason  or  justice  in  the  application  of  the  strict 
rule.  If  the  firm  does  in  fact  receive  the  consideration,  there 
can  be  no  fraud  on  the  part  of  the  partner  thus  accepting,  as 
was  set  up  in  Kirk  vs.  Blurton,  etc.,  above  referred  to;  and 
Denmak,  Chief  Justice,  said,  in  Faith  vs,  Richmond  et  al., 
»upra,  ^^  In  this  case  Bichmond  had  authority  to  make  notes 
as  a  partner  in  the  company ;  but  the  note  in  question  de- 
scribed a  different  firm ;  and  the  question  was  whether  the  evi- 
dence  raised  any  exception  to  the  general  rule  a^  to  the  exercise 
of  a  partner's  aiUhonty,'^  and  further  specially  mentioned  the 
&ct  that,  ^^  the  note  was  made  payable  at  a  place  where  they 
(the  firm)  never  kept  money."  What  stronger  ground  for  an 
exeception  to  the  general  rule  could  be  laid,  than  in  the  fact 
that  a  firm  gets  the  whole  consideration  for  which  the  accept- 
ance is  given.  Mason  vs.  Bumsey  &  Bumsey,  1  Camp,  384, 
shows  that  the  general  rule  does  not  strictly  apply  in  all  cases, 
and  that  wherever  the  reason  for  it  does  not  exist  the  rule  docs 
not  apply.  The  bill  was  drawn  on  "  Bumsey  &  Company," 
and  T.  Bumsey,  Jr.,  wrote  on  it,  "accepted.  T.  Bumsey, 
Sr.,"  a  partnership  between  the  two  Bumseys  was  proven,  and 
it  was  held  that  the  acceptance  bound  the  firm.  And  we  think, 
in  this  case,  if  the  testimony  of  Scruggs  be  true,  and  the  jury 
BO  found,  the  association  or  partnership  was  bound  on  this  ac« 
oeptance. 

3.  Though  the  evidence  was  conflicting  on  some  of  the  ma- 
terial questions,  yet  that  was  a  matter  for  the  jury,  and  there 
being  positive  evidence  to  support  the  verdict,  and  the  Judge 
trying  the  case  having  refused  a  new  trial,  we  cannot  interfere. 
The  case  is  not  one  where  the  weight  of  the  evidence  is  so 
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strongly  against  the  verdict  as  to  saggest  that  it  was  the  result 
of  improper  or  illegal  influences  or  motives. 
Judgment  affirmed. 


Columbus  Iron  Works  Company,  plaintiff  in  error,  w.  B. 
R.  GoETOHius  et  al,y  defendants  in  error. 

A  mechanic's  lien  on  personalty  was  foreclosed  under  the  proTisions  of 
the  Code  applicable  to  steamboat  liens : 

HM^  That  it  was  error  in  the  Gonrt  to  allow  third  persons  to  move  to 
quash  the  execntion,  withont  its  having  been  made  to  appear  to  the 
Court  judicially,  by  affidavit  or  otherwise,  that  sach  persons  were  cred- 
itors of  the  defendant  The  foundation  of  their  right  to  contest  the 
execution  must  be  laid  by  an  affidavit,  as  the'  Code  requires,  of  the 
grounds  of  their  denial  of  the  validity  of  the  plaintiff's  execution. 

(B.) 

Mechanic's  lien.  Steamboat  lien.  Practice.  Before  Jndge 
Johnson.    Muscogee  Superior  Court.    October  Term,  1872, 

For  the  &ct  of  this  case,  see  the  decision. 

Peabody  &  Shannon,  for  plaintiff  in  error. 
H.  L.  Benning  ;  B.  J.  Moses,  for  defendant. 

Wabnbb,  Chief  Justice. 

The  plaintiff  forclosed  a  mechanic's  lien  on  personal  prop- 
erty, under  the  provisions  of  the  1968th  and  1969th  sections 
of  the  Code,  obtained  an  execution,  which  was  levied  on  a 
steam  engine,  and  other  personal  property  of  the  defendant 
On  this  statement  of  fitcts,  so  far  as  the  record  discloses  them, 
Fountain,  executor,  and  Goetchius,  who  assumed  to  be  credi* 
tors  of  the  defendant,  made  a  motion  to  quash  the  plaintiff's 
execution  on  the  following  grounds :  First,  because  the  lien  is 
not  foreclosed  as  in  case  of  steamboat  liens.  Second,  the 
amount  claimed  to  be  due,  is  not  due.    Third,  that  the  $1,300 
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of  tlie  money  is  for  sale  of  an  engine ;  and  fourth^  there  was 
no  demand.  The  Coart  sustained  the  motion  and  quashed 
the  plaintiff's  execution,  to  which  the  plaintiff  excepted.  The 
lien  claimed  by  the  plaintiff  was  foreclosed  as  in  case  of  steam- 
boat liens,  as  appears  in  the  record.  The  amount  claimed, 
$1,870  26,  is  sworn  to  be  due,  and  a  demand  of  payment  and 
refusal  is  also  allied,  and  the  claim  appears  to  have  been 
prosecuted  within  one  year  after  the  debt  became  due.  This 
was  an  execution  issued  under  the  steamboat  lien  law,  and  the 
1970th  section  of  the  Code  declares,  that  if  the  party  defend- 
ant in  such  execution,  or  any  creditor  of  such  defendant  con- 
tests the  amount,  or  justice  of  the  claim,  or  the  existence  of 
such  lien,  he  may  file  his  affidavit  of  the  &ct,  setting  forth  the 
grounds  of  such  denial,  which  affidavit  shall  form  an  issue,  to 
be  returned  to  the  Court  and  tried  as  other  causes.  The  prop- 
erty levied  on  had  not  been  sold,  there  was  no  fund  in  Court 
to  be  distributed  arising  from  the  sale  of  the  defendant's  prop- 
erty, and  it  was  not  made  judicially  to  appear  to  the  Court, 
by  affidavit  or  otherwise,  that  Fountain,  executor,  and  Goet- 
chius were  creditors  of  the  defendant,  or  what  was  the  charac- 
ter of  their  claim,  so  far  as  the  record  informs  us.  In  other 
words,  they  did  not  lay  the  foundation  of  their  right  to  con- 
test the  plaintiff's  execution  by  making  an  affidavit,  as  the 
Code  requires,  of  the  grounds  of  their  denial  of  the  validity 
of  the  plaintiff's  execution  for  the  enforcement  of  his  lien. 
Whether  the  plaintiff  can  enforce  a  mechanic's  lien,  under  the 
provisions  of  the  steamboat  law,  on  personal  property,  we  ex- 
press no  opinion;  it  will  be  time  enough  to  do  that  when  that 
question  shall  be  raised  and  brought  before  the  Court  in  the 
manner  prescribed  by  the  Code. 

Let  the  judgment  of  the  Court  below  be  Reversed. 
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Thomas  Hambbick,  plaintiff  in  error^  v9.  John  Dickey  d 

al.f  defendants  in  error. 

In  1860  A  boogfat  of  B  a  tract  of  land  near  which  he  had  lived  for  some 
years,  paying  part  of  the  pardiase  money,  giring  hi«  note  for  the  re- 
mainder, and  going  into  posseetion  and  into  the  nee  of  the  land,  and 
in  1867  pwmitted  judgment  to  go  against  him  for  the  balance  of  the 
purchase  money ;  and  in  1872  filed  a  bill  in  equity,  setting  np  that  A, 

'  at  the  time  of  the  original  sale,  had  falsely  represented  that  a  certvn 
portion  of  the  land,  which  was  low  ground,  had  been  ditched  and  was 
then  in  cnltiTation,  was  capable  of  being  kept  ^ry  and  fit  for  cnltim> 
tion,  when,  in  fact,  as  experience  had  proved,  this  was  not  possible,  as 
after  a  few  years  it  had  become  unfit  for  use,  and  so  continued.  The 
bill  set  up  that  B  was  insolvent,  and  prayed  that  the  execution  which 
the  bill  claimed  was  for  no  more  than  the  damage  caused  by  the  fi^ 
statements  of  B  might  be  e&joined : 

HMf  That  the  Judge  did  not  err  in  refusing  a  temporary  ixgunction  and 
in  dismissing  the  bill  for  want  of  equity. 

Injunction.  Judgment  Misrepresentation.  Before  Judge 
Greens.  Henry  county.  At  Chambers.  December  4th| 
1872. 

Thomas  Hambrick  filed  his  bill  against  John  Dickey  and 
Bichard  H.  Hightower,  deputy  sheriff  of  Henry  county,  con- 
taining substantially  the  following  allegations :  On  Decem- 
ber 21st,  I860,  complainant  purchased  from  Dickey  a  tract  of 
land  in  Henry  county,  for  $4,000  00,  one-half  to  be  paid  in  a 
few  days,  and  the  balance  on  December  2dth,  1861.  Dickey 
represented  to  him,  as  an  inducement  to  make  said  purchase, 
that  fifty  acres  of  the  tract  consisted  of  exceedingly  rich  and 
productive  bottom  land ;  that  the  bottom  land  was  dry,  and 
that  the  stream  of  water,  known  as  Cotton  Indian,  had  a  suf- 
ficient fall  in  its  bed  to  keep  said  land  free  from  water.  The 
balance  of  the  land  purchased  was  poor,  and  much  worn  by 
cultivation.  The  representations  as  to  the  bottom  land  con- 
stituted the  inducement  to  the  purchase.  Under  these  circum- 
stances complainant  paid  half  of  the  purchase  money,  recdved 
a  deed  fix)m  the  vendor  and  went  into*  possession  of  the  land. 
He  has  endeavored  to  cultivate  said  land  in  different  ways, 
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has  had  the  ditches  deepened^  but  has  &iled  to  make  it  re- 
munerative on  account  of  its  being  continually  overflowed  by. 
water.  Complainant  was  slow  to  believe  that  Dickey  had 
perpetrated  so  great  a  fraud  upon  him,  and  oonsequaitly  strug- 
gled on,  experimenting  in  every  way  to  render  the  land  adap- 
table to  cultivation,  but  has  at  length  been  driven  to  the  con- 
clusion that  said  Dickey  knowingly  and  intentionally  deceived 
him*  Dickey  recovered  a  judgment  against  complainant  at 
the  February  term,  1867,  of  Henry  County  Court  for  the  bal- 
ance of  said  purchase  money,  has  had  the  execution  issuing 
therefit)m  levied  by  the  deputy  sheriff  upon  said  land,  and  it 
is  now  advertised  for  sale.  Dickey  is  insolvent,  and  unable 
to  respond  in  damages.  Complainant  has  only  fully  discov- 
ered since  the  rendition  of  said  judgment  the  fraud  perpetrated 
upon  him.  Prayer,  that  proceedings  under  the  aforesaid  exe- 
cution be  enjoined  until  the  further  order  of  the  Court ;  that 
the  aforesaid  sale  be  decreed  to  be  set  aside,  the  deed  delivered 
up,  and  defendant,  Dickey,  be  directed  to  pay  to  complainant 
that  portion  of  the  purchase  money  already  received  by  him; 
that  the  writ  of  subpoena  may  issue. 

After  argument,  and  hearing  the  answer  and  affidavits  pre- 
sented, unnecessary  here  to  be  set  forth,  the  Chancellor  refused 
the  injunction  and  dismissed  the  bill  for  want  of  equity,  to 
which  ruling  complainant  excepted. 

Speer  &  Stewart,  by  Peeplbs  &  Howell,  for  plaintiff 
in  error. 

J.  J.  Floyd  ;  J.  R.  Nolan,  for  defendants. 

McCat,  Ju4ge. 

We  see  nothing  in  the  statements  of  this  bill  to  justify  the 
interference  of  a  Court  of  equity.  We  doubt  if  the  com- 
plainant has  even  set  forth  a  case  that  would  have  justified  an 
action  within  four  years  after  the  statements  were  made.  The 
statements  of  how  completely  the  swamp  could  be  dried — ^the 
fall  of  the  stream,  etc.,  are,  in  the  main,  mere  matters  of  opin- 
ion.   He  was  acquainted  with  the  land,  he  examined  it  and 
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had  as  good  an  opportunity  of  forming  an  opinion  as  the  de- 
.fendant  had.  Indeed,  the  whole  mistake  seems  to  have  heen 
in  not  knowing  the  natural  truth  testified  to  bj  the  affidavits, 
to-wit:  that  however  promising  such  land  may  appear  for  a 
year  or  two,  before  the  roots,  tufts,  etc.,  have  rotted,  yet  when 
that  occurs,  the  surikce  is  several  inches  lower  than  it  was 
whilst  they  were  there.  But  the  complainant  has,  by  his 
delay,  lost  his  right,  if  he  had  any.  His  right,  if  he  had  anj, 
is  a  cause  of  action  for  the  deceit.  He  has  allowed  thirteen 
^ears  to  elapse.  He  has  kept  the  land  all  that  time,  has 
allowed  a  judgment  to  go  for  the  debt,  and  kept  still  several 
years  after  that.  To  permit  him  to  revive  his  complaint  and 
to  set  it  up  now,  would,  in  our  judgment,  be  trifling  with 
justice. 

Judgment  affirmed. 


J.  T.  W1L.LINGHAM  et  a?.,  plaintiflfe   in  error,  w.  Lydia 

Smith,  defendant  in  error. 

1.  It  was  not  error  ia  the  Goart  to  rale  oat  ag  evidence  an  answer  of  a 
witness  taken  by  interrogatories  as  follows :  ''  Bat  knows  that  the  gen- 

i  eral  report  was  that  G.  K.  Smith  owned  it,  (a  storehouse,)  and  had 
used  it  for  several  years*' — nothing  else  appearing  in  the  answer  to 
show  that  the  '*  report ''  did  not  apply  to  the  asing  as  well  as  the  own- 
ership. 

2.  George  E.  Smith  execated  a  deed  to  George  Hamilton,  and  after- 
wards died.  Hamilton  conveyed  the  property  by  deed,  after  Smith's 
death,  to  his  widow.  The  property  was  levied  on  as  SmitVs  property, 
after  his  death,  and  sold  by  the  sheriff,  by  virtue  of  an  execution  is- 
sued against '  Smith  in  his  lifetime,  and  bought  by  Willingham,  who 
went  into  possession.  Mrs.  Smith  brought  ejectment.  The  issue  was 
made  by  the  defendant,  Willingham,  that  Smith's  deed  to  Hamiltoa, 
who  was  his  father-in-law,  was  fraudulent  and  void.  One  badge  of 
fraud  alleged  was  continued  possession  of  the  property  in  Smith  after 
making  the  deed  to  Hamilton : 

Heldf  That  Mrs.  Smith,  not  being  a  party  to  the  cause  of  action,  the 
other  party  to  which  was  dead,  nor  the  administrator  or  executor  of 
George  E.  Smith  being  a  party  to  the  suit  pending,  she  was  a  compe- 
tent witness  for  herself  on  the  trial  of  the  ejectment. 
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9.  Where  possession  in  the  vendor  af^er  the  sale  was  claimed  as  a  badge 
of  fraud,  it  was  competent  for  a  witness  to  testify  that  she  heard  the 
vendee  some  time  after  the  sale  say  to  the  yendor,  ''  he  might  have 
possession  of  the  house  free  of  rent  if  he  would  pay  taxes  and  keep 
up  repairs/^  Although  no  reply  was  proven  to  have  been  made  to 
the  proposition,  the  fact  that  the  vendor  did  continue  in  possesaion  for 
several  years,  entitled  the  party  offering  the  evidence  to  have  it  to  go 
to  the  jury  for  what  it  was  worth. 

4.  The  entries  on  the  sheriff's  docket,  (the  sheriff  being  dead,)  showing 
the  payment  of  an  execution  by  the  security,  are  admissible  in  evi- 
dence, it  being  made  to  appear  that  the  original  executions  were  lost 
and  the  record  of  the  judgment  being  produced. 

6.  There  was  no  evidence  in  this  case  to  authorize  the  Court  to  give  in 
charge  the  request  as  to  the  deed  being  a  mortgage. 

6.  Two  verdicts  having  been  rendered  fof  the  plaintiff,  and  there  being 
evidence  on  which  this  verdict  could  have  been  found,  we  will  not  in- 
terfere  with  the  refusal  of  the  Court  below  to  grant  a  new  trial. 

Ejectment.  Evidence.  Witness.  Fraud.  Payment.  Charge 
of  Court  New  trial.  Before  Judge  Hopkins.  DeKalb  Su- 
perior Court    September  Term,  1872. 

Lydia  Smith  brought  ejectment  against  J.  T.  Willingham 
and  Hamilton  &  Bussell  for  the  '^Bed  Store  lot"  in  the 
town  of  Stone  Mountain.  The  record  fiiils  to  disclose  the 
defendant's  plea. 

The  evidence  made  the  following  case :  On  the  22d  of  May, 
1851,  Greorge  K.  Smith,  the  husband  of  the  plaintiff,  con- 
veyed the  premises  in  dispute  to  George  K.  Hamilton,  her 
father/  in  consideration  of  the  payment  by  the  latter  of  cer- 
tain debts  due  by  the  former. 

On  April  2d,  1866,  George  K.  Hamilton  conveyed  said 
lot  to  the  plaintiff. 

At  the  time  the  deed  was  executed  by  Smith  to  Hamilton, 
the  former  was  in  Ruling  drcumstances,  but  probably  had 
su£Bcient  property  to  pay  his  debts.  On  October  28th,  1862, 
Kinchen  Jenkins  obtained  a  judgment  against  Smith  & 
Eihudge,  of  which  firm  Greorge  K.  Smith  was  a  partner,  for 
the  sum  of  $401  42,  principal,  besides  interest  and  costs.  On 
the  first  Tuesday  in  February,  1869,  the  property  in  contro- 
versy Avas  sold  under  the  execution  based  upon  the  aforesaid 
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judgment,  to  J.  T.  Willingham,  and  a  sheriff's  deed  was  made 
accordingly.  Before  the  sale  Hamilton  handed  to  the  sheriff 
papers  claiming  the  property  for  the  plaintiff.  He  did  not 
regard  tliem,  as  he  did  not  think  the  securities  good.  No  no- 
tice of  this  &ct  was  given  to  the  plaintiff  or  to  Hamilton. 
The  latter  was  present  at  the  sale,  the  former  was  not. .  The 
property  brought  $505  00,  which  amount  was  paid  to  ezeca- 
tions  against  Smith.  After  the  deed  was  executed  by  Smith 
to  Hamilton,  the  former  remained  in  possession  of  the  prop- 
erty and  controlled  it  as  his  own.  The  plaintiff  testified  that 
she  purchased  the  lot  from  her  fiither,  in  good  &ith,  withoat 
notice  of  any  fiaud  (if  there  was  any,)  in  the  sale  firom  Smith 
to  Hamilton,  and  paid  the  full  consideration  mentioned  in 
the  deed. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  de- 
fendants moved  for  a  new  trial  upon  the  following  grounds, 
to-wit : 

Ist.  Because  the  Court  erred  in  ruling  out  the  following 
portion  of  an  answer  of  Kinchen  Jenkins,  a  witness  for  the 
defendant,  made  to  the  first  cross-interrogatory,  ''but  knew 
that  the  general  report  was  that  Gceorge  K.  Smith  owned  it, 
(the  lot  in  dispute,)  and  had  used  it  several  years.'' 

2d.  Because  the  Court  erred  in  allowing  the  plaintiff  to 
testify  in  her  own  behalf,  her  husband,  G^rge  K.  Smithy  the 
maker  of  the  deed  to  Hamilton,  being  dead. 

Sd.  Because  the  Court  erred  in  admitting,  over  the  objec- 
tion of  defendant,  the  evidence  of  the  plaintiff,  as  £dlow8 : 
'^  Some  time  after  the  making,  of  the  deed,  she  heard  her 
fiither,  George  K.  Hamilton,  tell  her  husband  that  he  might 
have  possession  of  the  property  in  dispute,  free  of  rent^  if  he 
would  pay  the  taxes  and  keep  it  in  repair." 

4th.  Because  the  Court  erred  in  allowing  tiie  plaintiff,  over 
the  objection  of  the  defendant,  to  read  to  the  jury  as  evidence 
the  entries  in  the  sheriff's  docket,  showing  the  receipt  of 
money  on  three  executions  against  Smith,  paid  by  Qeorge  TL 
Hamilton  to  S.  P.  Wright,  the  then  deputy  sheriff,  it  ap* 
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pearing  that  said  sheriff  was  dead,  and  the  record  of  writs 
showing  the  judgments  haying  been  produced. 

6tfa.  Because  the  Court  erred  in  refusing  to  charge  the  jurj 
as  follows :  '^  If  you  believe  from  the  evidence  that  the  deed 
from  Smith  to  Hamilton,  notwithstanding  it  may  appear  to 
be  an  absolute  deed,  was  only  intended  to  secure  Hamilton 
against  loss  by  his  paying  the  debts  of  Smith,  and  that  the 
debts  were  paid  out  of  the  proceeds  of  the  property  conveyed, 
then  such  deed  would  be  a  mortgage,  and  would  not  vest  the 
title  to  the  property  in  Ebunilton,  but  would  leave  the  title  in 
Smith.'^ 

6th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendants  excepted 
upon  each  of  the  grounds  aforesaid. 

HiLii  &  Canbleb,  for  plaintiff  in  error. 

A.  W.  Hammqnd  &  Son;  T.  P.  Wbbtmobeland,  for  the 
defendant. 

Trippe,  Judge. 

1.  Upon  the  face  of  the  answer,  it  appears  that  the  "re- 
port" the  witness  referred  to  applied  to  both  the  ownership 
and  the  possession  or  use  of  the  store  house.  It  certainly  was 
not  competent  evidence  to  prove  title  by  report,  nor,  indeed, 
was  report  admissible  to  prove  the  use  of  the  house  by  the 
defendant  in  the  execution.  Besides,  the  use  of  this  house  by 
George  K.  Smith  was  proved  by  other  and  l^al  evidence,  and 
that  &ct  was  not  disputed. 

2.  Section  3798  of  the  Code  excludes  a  party  as  a  witness 
for  himself,  where  one  of  the  original  parties  to  the  contract 
or  cause  of  action  in  issue  or  on  trial  is  dead,  or  where  an  ex- 
ecutor or  administrator  is  a  party  in  any  suit  on  a  contract  of 
his  testator  or  intestate.  It  is  not  pretended  that  this  case  falls 
within  the  latter  clause  of  this  section.  Nor  can  it  be  prop- 
erly said  that  the  spirit  and  meaning  of  the  first  clause  require 
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that  Mrs.  Smith  should  be  held  incompetent  as  a  witness, 
when  her  testimony  does  not  seek  to  impose  any  burden  or 
liability  on  her  husband's  estate.     That  estate  can  have  no 
possible  interest  in  the  result  of  this  suit    It  is  a  contest  be- 
tween Mrs.  Smith  and  a  purchaser  of  the  property  under  an 
execution  against  her  husband.    The  judgment  can  chai^ 
nothing — ^not  even  cost  on  the  deceased  maker  of  the  deed  to 
Hamilton^  nor  can  it  benefit  him.     The  testimony  seeks  to  set 
up  nothing  against  his  act^  character  or  estate,  which  he,  being 
dead,  cannot  controvert.    And,  after  all,  is  not  that  fiust  a  good 
test  to  determine  the  proper  construction  of  the  words  of  the 
section  quoted,  in  ascertaining  who  were  intended  to  come 
within  those  exceptions  ?  See  Johnson  vs,  McOombs,  decided  at 
this  term. 

3.  It  was  objected  that  the  testimony  as  to  what  Dr.  Ham- 
ilton said  to  Smith,  to-wit :  that  '^  he  might  have  possession 
of  the  house,  free  of  rent,  if  he  would  pay  the  taxes  and  keep 
up  repairs,*'  was  not  competent,  because  no  reply  of  Smith  was 
proven.  But  it  was  in  proof  that  Smith  did  keep  possession 
after  the  proposition  was  made,  and  as  the  plaintiff  claimed 
that  such  possession  was  a  badge  of  fitiud,  it  was  proper  that 
the  evidence  should  go  to  the  jury  for  what  it  was  worth. 

4.  The  fourth  clause  of  section  397  of  the  Code  requires 
sheriffi  ^'  to  keep  an  execution  docket,  wherein  they  must  enter 
a  full  description  of  all  executions  delivered  to  them,  *  *  * 
together  with  all  their  acts  and  doings  thereon,  and  have  the 
same  ready  for  Use  in  any  Court  of  their  county ;"  and  section 
398  requires  these  books,  after  becoming  ftiU,  to  be  deposited  in 
the  clerk's  office,  ^'  to  be  kept  as  their  other  books  of  record.'' 
It  was  made  to  appear  that  the  original  executions  were  lost; 
that  the  sheriff  who  made  the  entries  was  dead,  and  the  record 
of  the  judgment  on  which  the  executions  issued  was  produced. 
This  made  the  books  thus  kept,  as  required  by  law,  the  next 
best  evidence  in  this  case.  Certainly  they  were  competent, 
when  no  other  proof  could  be  had. 

5.  We  do  not  think  there  was  any  evidence  to  justify  the 
Court  in  giving  in  charge  the  request  made  by  defendant's 
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oounfiel,  as  to  the  deed  being  a  mortgage.    There  was  nothing 
that  would  have  authorized  the  jury  so  to  find.    There  have 
been  two  verdicts  for  the  plaintiff;  the  Court  refused  to  dis- 
turb this  verdict,  and  we  do  not  feel  justified  in  controlling  * 
his  discretion,  under  the  evidence  in  this  case. 
Judgment  affirmed. 


Simon  Cooan,  plaintiff  in  error,  w.  Nathan  G.  Christie 

et  al,f  defendants  in  error. 

1.  If  C  was  in  possession  of  land  at  the  time  S  purchased  it,  that  fact  was 
at  least  constructive  notice  to  the  purchaser,  and  was  sufficient  to  have 
put  him  upon  inquiry  as  to  thp  character  and  extent  of  G's  claim. 

(R.) 

2.  Where  the  evidence  leaves  it  in  some  doubt  whether  a  fact  necessary 
to  sustain  the  verdict  was  establishedy  the  Supreme  Court  will  not  con- 
trol the  discretion  of  the  Superior  Court  in  awarding  a  new  trial.  (R.) 

Possession.  Notice.  New  trial.  Before  Judge  Harbell. 
Terrell  Superior  Court.    May  Term,  1872. 

Simon  Cogan  filed  his  bill  against  Nathan  O.  Christie,  Sea- 
bom  A.  Smith,  and  William  Pemberton  and  Richard  L. 
Brown,  as  executors  of  William  B.  Jones,  for  the  purpose  of 
canceling  two  deeds  to  the  "  Cogan  Mill  Place,''  one  from 
Christie  to  Smith,  dated  November  1st,  1859,  and  one  from 
Smith  to  Jones,  dated  August  4th,  1863.  (The  record  also 
fixes  this  year  as  1867.)  The  bill  further  prayed  that  Chris- 
tie might  be  required  to  specifically  perform  his  contract  con- 
tained in  a  bond  for  titles,  in  which  he  obligated  himself  to 
convey  said  property  to  complainant. 

For  the  remaining  fiicts,  see  the  decision, 

0.  B.  WooTEN;  B.  F.  SiMMOKB,  for  plaintiff  in  error. 
You  ZLTm.  88. 
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F.  M.  Habpeb,  by  Olabk  &  Goes;  Arthtjb  Hood,  for 
defendants. 

Wabkeb,  Chief  Justice. 

1.  The  error  complained  of  in  this  case  is  the  granting  of 
a  new  trial  by  the  Court  below.  The  main  &cts  of  the  case 
are  as  follows:  Cogan  and  Jordan  purchased  a  tract  of  land 
with  a  mill  thereon  from  Christie,  who  executed  to  them  his 
bond  to  make  a  title  thereto  when  the  purchase  money  there- 
for should  be  paid.  Cogan  went  into  possession  of  the  land 
and  alleges  he  has  paid  all  the  purchase  money,  that  Jordan 
relinquished  all  his  interest  in  the  land  to  him.  The  evidence 
in  the  record  upon  this  part  of  the  case  is  somewhat  conflict- 
ing. It  appears,  however,  that  Christie,  after  he  had  sold  the 
land  to  Cogan  and  Jordan,  sold  it  to  Smith,  and  made  him 
a  deed,  dated  1st  November,  1869.  Smith  sold  the  land  to 
Jones,  and  made  him  a  deed,  dated  4th  August,  1863.  On 
the  trial  of  the  case  the  Court  charged  the  jury  that  Cogan 
acquired  no  title  to  the  land  under  his  bond  for  title  unless 
all  the  purchase  money  was  paid,  and  even  if  it  was  all  paid, 
Christie  having  made  a  deed  to  Smith,  conveying  the  land  in 
dispute,  the  plaintiff  was  not  entitled  to  recover  unless  the 
proof  showed  that  Smith  had  notice  of  that  &ct  at  the  time 
of  his  purchase,  apd  the  mere  &ct  of  Cogan  being  in  poases- 
sion  of  the  land  was  not  snfiScient  notice  to  Smith.  The  juiy 
found  a  verdict  in  favor  of  Cogan.  Whether  the  Court 
granted  the  new  trial  because  the  jury  found  contrary  to  the 
charge  of  the  Court,  or  because  the  verdict  was  contraiy  to 
the  evidence,  does  not  appear  in  the  record.  If  Cogan  was 
in  possession  of  the  land  at  the  time  Smith  purchased  it  from 
Christie,  that  &ct  was  constructive  notice  to  Smith,  at  least, 
and  sufficient  to  have  put  him  upon  inquiry  as  to  the  chaiao- 
ter  and  extent  of  Cogan's  claim  of  title  to  an  interest  in  the 
land,  and  the  charge  of  the  Court  was  error  in  r^aird  to  that 
point  in  the  case. 

2.  In  view  of  the  evidence  contained  in  the  record,  and  as 
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there  is  some  doubt  under  that  evidence  whether  Cogan  was 
in  possession  of  the  land  at  the  time  of  the  date  of  Smith's 
deed,  we  will  not  interfere  with  the  judgment  of  the  Court 
below  in  granting  the  new  trial. 
Judgment  affirmed. 


AiiSON  Thomas,  plaintiff  in  error,  vs.  John  J.  White- 
head, administrator,  defendant  in  error. 

Wheiii  in  a  pending  sait  between  A  and  the  administrator  of  A's  de- 
ceased father-in-law,  in  relation  to  certain  money  loaned  by  the  aon- 
in-law  to  the  deceased,  and  two  other  of  the  deceased's  children  testi- 
fied of  a  settlement  between  the  parties,  giving  the  details  of  it,  and, 
in  answer  to  cross-interrogatories,  said  that  they  were  not  present,  and 
that  all  they  knew  of  it  they  got  from  family  conversations,  the  witness 
not  recollecting  that  A  was  present  at  any  of  said  conversations,  but 
giving  his  opinion  that  he  was : 

Hdd,  That  it  was  error  to  permit  the  answers  as  to  the  asserted  settle- 
ment to  be  read  as  evidence  to  the  jury. 

Evidence.    Settlement    Before  Judge  Harvey.    Floyd 
Superior  Court.    January  Term,  1872. 

Thomas  brought  assumpsit  against  Whitehead,  as  adminis- 
trator of  John  C.  Whitehead,  deceased,  alleging.  In  his  dec- 
laration, that  on  November  Ist,  1854,  he  loaned  to  said  intes* 
tate  $450  00,  taking  a  bond  therefor  bearing  interest  from 
date ;  that  on  the  1st  of  July,  1858,  there  was  paid  on  said 
obligation  $100  00;  that  on  the  day  and  year  last  aforesaid, 
said  intestate,  in  consideration  of  the  surrender  to  him  of  said 
bond,  undertook  and  faithfully  promised  to  plaintiff  that  he 
would  make  good  to  plaintiff  the  amount  due  on  said  bond  in 
the  final  division  of  his  estate,  plaintiff  being  his  son<-in-law ; 
that,  in  consideration  of  said  promise,  plaintiff  surrendered 
said  bond ;  that  said  intestate,  during  his  life,  and  his  admin- 
istrator, since  his  death,  have  ^iled  to  comply  with  said  un- 
dertaking. 
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The  defendant  pleaded  the  general  issue^  payment^  and  the 
statute  of  limitations. 

The  plaintiff  sustained  the  allegations  of  his  declaration  by 
the  evidence  of  his  wife,  the  daughter  of  the  intestate. 

The  defendant  introduced  the  depositions  of  Mr&  Martha 
A.  Booze,  a  daughter  of  the  intestate,  and .  of  her  husband, 
Thomas  Booze,  who,  in  answer  to  direct  interrogatories,  testi- 
fied as  to  the  details  of  a  settlement  between  plaintiff  and  the 
intestate,  by  which  said  bond  was  paid  off  in  full  when  it  was 
surrendered.  But,  on  cross-examination,  these  witnesses  tes- 
tified that  all  their  information  on  the  subject  of  the  settle- 
ment was  derived  from  ^'family  conversations/^  and  were 
unable  to  recollect  whether  the  plaintiff  was  present  at  such 
conversations  or  not. 

This  evidence  was  objected  to  by  the  plaintiff,  and  the  ob- 
jection overruled. 

As  to  this  testimony,  the  Court  charged  the  jury  as  follows : 
'^  I  have  admitted  this  testimony,  but  I  charge  you  that  unless 
you  shall  believe  &om  the  evidence  that  the  plaintiff  was 
present  at  such  conversations,  and  assented  to  what  was  said, 
the  testimony  is  not  legal  and  you  cannot  consider  it.  But  if 
you  shall  believe  from  the  evidence  that  the  plaintiff  was 
present  and  assenting,  then  the  evidence  is  legal,  and  yon  can 
consider  it  with  the  balance  of  the  evidence  in  the  caae.^' 

The  jury  returned  a  verdict  for  the  de&ndant.  The  plain* 
tiff  moved  for  a  new  trial,  upon  the  ground  that  the  Court 
erred  in  the  aforesaid  admission  of  testimony. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

Wright  &  Feathebston,  for  plaintiff  in  error, 
Alexakder  &  Wright,  for  defendant. 

McCay,  Judge. 

Both  these  witnesses,  though  they  go  into  detail  as  to  the 
settlement,  and  speak  very  decidedly  in  their  narration  of 
£icts,  yet  at  last  say  they  were^  neither  of  them^  present  at  the 
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settlement,  and  know  nothing  about  it  except  as  they  learned 
it  from  "  fiimily  conversations.'^  One  of  the  witnesses  states 
specincally  that  he  does  not  know  the  plaintiff  was  present  at 
these  conversations,  but  he  miLst  have  been.  We  do  not  think 
these  "&mily"  conversations,  as  testified  to,  are  anything  but 
hearsay.  They  were  incompetent  testimony.  At  best,  testi- 
mony of  this  sotl,  to-wit :  statements  made  in  the  hearing  of 
one,  which  he  does  not  contradict,  are  only  evidence  against 
him,  in  certain  circumstances.  They  must  be  of  a  character 
that  calls  for  a  reply.  It  does  not  here  even  appear  that 
there  was  any  reply,  nor  are  any  of  the  surroundings  given  so 
as  to  enable  us  to  judge  whether  a  reply  was  called  for.  These 
conversations  have  no  weight  at  all,  as  conversations,  to  give 
them  any  weight.  They  must  be  proven  to  have  occurred 
under  such  circumstances  as  to  give  them  the  character  of  ad- 
mis^icna  by  iJie  plaintiff. 

We  think  the  facts  stated  by  the  witnesses  utterly  fail  to 
show  such  circumstances*  They  do  not  show  the  plaintiff 
present,  nor  do  they  show  the  circumstances  under  which  the 
conversations  were  had,  and  it  is  impossible  to  come  to  a  con- 
clusion that  they  are  of  the  nature  of  admissions  by  the  plain- 
tiff. Above  all,  it  does  not  appear  that  he  did  not  deny  them 
or  make  entirely  different  statements.  Proof  of  his  presence, 
and  proof  that  the  conversations  were  had,  under  such  cir- 
cumstances as  make  the  inference  a  fair  one,  that  the  plaintiff, 
by  failing  to  contradict  or  modify  them,  admitted  them,  is  in- 
dispensable. Until  this  be  done,  such  conversations  are  but 
heai'say,  and  the  Court  should  not  let  them  go  to  the  jury. 

Judgment  reversed. 


Elizabeth  A.  Manes,  plaintiff  in  error,  vs.  James  W.  Sla- 
ter et  al.,  defendants  in  error. 

Plaintiffs  in  ejectment  introduced  in  evidence  a  deed  for  the  premises  in 
<liflpote,  from  Samuel  Slater  to  Ann  Slater  during  her  life,  with  re- 
mainder to  her  children  by  William  Slater,  and  proved  the  death  of 
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their  mother,  Ann  Slater.  The  deed  bears  date  January  Ist,  1849. 
Defendant  introduoed  a  deed  dated  December  4th,  1849,  to  the  same 
premises,  from  Ann  Slater  and  William  Slater,  her  husband,  to  El- 
more Manes,  and  one  from  the  representatives  of  Manes  to  Waters, 
with  a  transfer  of  the  last  deed  to  defendant.  It  was  not  in  evidence 
that  Samuel  Slater  was  ever  in  poasession  of  the  premises,  nor  had  aoy 
title  in  him,  nor  that  Ann  Slater  ever  accepted  the  deed  from  him,  or 
tbat  she  and  her  husband  held  under  him,  or  recognized  the  title  ai 
ever  being  in  him,  nor  that  the  deed  was  ever  in  the  possession  of  Ann 
Slater,  or  of  any  one  under  whom  defendant  claims: 
Held,  That  the  evidence  does  not  show  a  common  propositta  under 
whom  both  plaintiffs  and  defendant  claim,  and  that  no  title  is  shown  in 
the  plaintiffs  to  entitle  them  to  recovery. 

Ejectment.  Title.  Before  Judge  Schley.  Bulloch  Su- 
perior Court.    October  Term,  1871. 

James  W.  Slater,  Daniel  G.  Slater  and  Lavinia  Slater 
brought  complaint  against  Elizabeth  A.  Manes,  for  a  tract  of 
land  containing  three  hundred  and  twenty-five  acres,  more  or 
less,  situate  in  the  county  of  Bulloch,  known  as  the  "Beaver 
Pond  tract.''  The  defendant  pleaded  the  general  issue,  the 
statute  of  limitations  and  title  by  prescription. 

Upon  the  trial  the  plaintiflfe  introduced  the  following  evi- 
dence : 

1st.  Deed  from  Samuel  Slater,  executed  on  January  1st, 
1849,  conveying  the  premises  in  dispute  to  Ann  Slater  fi» 
and  during  her  natural  life,  with  remainder  to  the  childrm 
she  may  have  by  her  husband,  William  Slater. 

2d.  James  W.  Slater,  one  of  the  plaintifis,  testified  that 
plaintiffs  are  the  children  of  William  and  Ann  Slater,  who 
have  both  been  dead  for  some  ten  years. 

Plaintiff's  closed.  The  defendant  introduced  the  following 
evidence : 

1st.  Deed  from  William  and, Ann  Slater,  dated  December 
4th,  1849,  conveying  the  premises  in  controversy  to  Elmore 
Planes. 

2d.  Deed  from  the  administrator  and  administratrix  of  El- 
more Manes,  dated  October  5th,  1858,  conveying  the  saud 
land  to  Erastus  Waters. 
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3d.  Transfer  of  the  deed  last  aforesaid  by  Waters  to  de- 
fendant, of  same  date  with  the  deed. 

4th.  B.  J.  Sims  testified  that  Elmore  Manes,  the  husband 
of  defendant,  went  into  possession  of  the  property  in  dispute 
more  than  seventeen  years  ago,  and  defendant  has  been  in 
possession  from  the  date  of  the  transfer  of  the  deed  by  Erastus 
Waters  to  her,  up  to  the  present  time. 

The  jury  found  for  the  defendant.  A  motion  was  made 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  sustained  and  a  new  trial 
ordered.  Whereupon,  the  defendant  excepted,  and  now  as- 
signs said  ruling  as  error. 

RuFUS  E.  Lesteb  ;  A.  H.  Smith,  by  brief,  for  plaintiff 

in  error. 

« 

James  H.  Hunter;  H.  C.  Mc€all,  by  brief,  for  de- 
fendants. 

Tkippb,  Judge. 

We  presume  the  Court  granted  the  new  trial  on  the  prin- 
ciple that  ^'  where  both  plaintiff  and  defendant  in  ejectment 
deduce  title  from  a  common  source  it  is  not  necessary  for  either 
party  to  go  beyond  that,"  as  was  held  in  Wood  et  al,,  vs.  Mc- 
Quir^9  childrerhy  17  Oeorgia,  303.  But  here  this  was  not  ex- 
actly the  case.  '  Plainti&  claim  under  a  deed  from  Samuel 
Slater  to  Ann  Slater  for  life,  with  remainder  to  them.  De- 
fendant claims  under  a  deed  from  Ann  Slater  and  her  hus- 
band, William  Slater.  No  title  or  possession  was  ever  shown 
in  Samuel  Slater,  nor  was  there  any  evidence  that  Ann  Slater 
or  her  husband  ever  accepted  the  deed  or  possession  from  him, 
or  that  the  deed  from  him  was  ever  in  her  possessiop,  or  her 
husband's,  or  in  the  possession  of  defendant  or  any  one  under 
whom  he  claims.  In  feet,  the  record  does  not  disclose  that 
there  was  any  connection  whatever  between  Samuel  Slater  and 
the  defendant's  title,  nor  indeed  that  there  was  any  privity  or 
relationship  between  3amuel  Slater  and  Ann  Slater,  except 
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what  is  reoited  in  the  deed  of  Samuel  Slater,  and  that  was  in- 
troduced by  plaintifis. 

The  plaintiffs  certainly  did  not  make  a  case  when  they  dosed, 
on  which  they^could  recover;  and  though  the  defendant  may 
not  have  shown  a  good  title  in  himself,  the  only  question  in 
the  case  is,  whether  he,  by  the  introduction  of  the  deed  fiom 
Ann  and  William  Slater,  sufficiently  showed  title  in  Samuel 
Slater  to  entitle  the  plaintifis  to  a  recovery.  That  deed  pro- 
duced the  only  danger  to  defendant,  so  fitr  as  the  record  dis- 
closes. Keep  it  out,  and  the  battle  was  woo.  We  cannot 
tell  what  the  fiicts  are,  outside  of  the  record,  but  nothing 
stated  in  it  would  authorize  a  recovery  by  plaintifis,  even  with 
that  deed  in  evidence.  Had  the  plaintifis  have  gone  one  stqi 
farther  and  proved  that  Ann  and  William  Slater  did  hold  ix 
claim  under  this  deed  of  Samuel  Slater,  the  result  might  have 
been  different. 

Judgment  reversed. 


William  M.  Peeples,  plamtiff  in  error,  vs.  Sidney  Boot, 

defendant  in  error. 

The  plaintiff  may  dismisB  his  case  at  any  time  be£t>re  the  verdict  is  pnb- 
lished,  if  unknown  to  him.    (R.) 

Practice.  Dismissal  of  case.  Before  Judge  Harbell. 
Terrell  Superior  Court    May  Term,  1872. 

For  the  &cts  of  this  case,  see  the  decision. 

Lyon  &  Irvdt  ;  F.  M.  Harper,  by  Clark  &  Goes,  for 
p^.aintiff  in  error. 

C.  B.  WooTBN,  for  defendant. 

Warner,  Chief  Justice. 

The  error  complained  of  in  this  case  is,  that  the  Conrt  be- 
low allowed  the  plaintiff  to  dismiss  his  case  after  the  same 
had  been  submitted  to  the  jury,  and  whilst  they  had  been 
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considering  the  same  for  some  time  in  their  jury  room.  The 
right  of  the  plaintiff  to  dismiss  his  ease  was  decided  by  this 
Court  in  the  Merchants^  Bank  of  Maoon  vs.  Bawls  &  Taylor , 
7  Georgia  ReporiSy  191 ;  Hugeky  vs.  Hoktein,  34  Qtorgia 
Reports^  572.  When  the  jury  came  into  Court  in  the  case  now 
before  us,  after  the  plain  tiff  ^s  motion  to  dismiss  it,  a  verdict, 
it  appears,  l^d  been  agreed  on  by  the  jury  for  the  defendant, 
written  and  signed  by  the  foreman,  bnt  there  is  no  evidence 
that  the  fact  was  known  to  the  plaintiff  or  his  counsel  at  the 
time  the  motion  to  dismiss  the  case  was  made.  If  it  had 
been  shown  to  the  Court  by  competent  evidence  that  the 
plaintiff  had  surreptitiously,  or  otherwise,  ascertained  that  the 
jury  had  found  a  verdict  against  him  before  the  motion  was 
made  to  dismiss  the  case,  and  the  Court  had  then  refused  to 
dismiss  it  on  that  account,  we  should  not  have  been  disposed 
to  interfere  with  that  judgment,  but  nothing  of  that  kind  was 
made  to  appear  to  the  Court  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Henry  Jones,  administrator,  plaintiff  in  error,  vs.  Thomas 

T.  Brandon,  defendant  in  error. 

Under  the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Ounn  vs,  Barry ^  the  homestead  clause  of  the  Constitution  of 
186S  is  in  violation  of  the  Constitution  of  the  United  States,  in  so  far 
as  it  authorizes  the  homestead  and  exemption  therein  provided  for  to 
be  set  up  against  contracts  made  before  the  adoption  of  said  Constita- 
tion  of  1868. 

Homestead.  Before  Judge  Gibson.  Bichmond  Superior 
Court    October  Term,  1872. 

This  case  was  submitted  to  the  jury  upon  the  following 
state  of  facts,  subject  to  direction  from  the  Court : 

'^That  on  the  6th  of  December,  1853,  Cornelius  A.  Bed 
was  appointed  administrator,  with  the  will  annexed,  of  Green 
B.  Bed,  and  executed  a  bond  for  $50,000  00,  payable  to  the 
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Ordinary  of  Richmond  county^  with  Augostas  H.  Roe,  Lewis 
Lovelly  Frederick  B.  Shaw  and  Thomas  T.  Brandon,  as  seen- 
rities. 

"  That  the  secarities,  becoming  alarmed,  applied  to  be  dis- 
charged from  their  liability,  which  was  granted  them — ^Fred- 
erick R.  Shaw,  May  4th,  1857,  Augustus  H.  Roe,  August  3d, 
1857,  Lewis  Lovell,  August  3d,  1857,  and  Thomas  T.  Bran- 
don, July  5th,  1858. 

'^  On  the  5th  of  July,  1858,  Red  was  also  discharged  as 
administrator,  upon  failing  to  give  additional  security,  and 

died  July, ,  1868,  without  accounting,  as  administrator, 

for  property  in  hand. 

*^  Henry  Jones  was  appointed  administrator  de  bonis  ncn 
of  Green  B.  Red,  with  the  will  annexed,  and  instituted  suit 
against  the  securities  on  the  bond  of  C.  A.  Red,  to  recover 
$3,729  76,  amount  returned  by  C.  A.  Red,  as  in  hand,  in 
money,  at  the  time  of  his  last  return,  July  6th,  1857.  Judg- 
ment was  rendered  against  all  the  securities,  June  13th,  1871, 
for  $3,729  76,  the  amount  in  hand  of  C«  A.  Red,  except  Shaw, 
against  whom  judgment  was  rendered  for  $1,000  00. 

'^  On  the  3d  of  July,  1871,  garnishment  process  was  taken 
out  on  this  judgment,  and  a  summons  served  on  Alfred  W. 
Shaw,  a  debtor  of  Thomas  T.  Brandon,  on  a  note  past  ma- 
turity. 

"  On  the  4th  of  August,  1871,  Brandon  filed  his  applica- 
tion for  homestead,  and  claimed  in  addition  to  the  real  and 
personal  property  therein  set  forth,  a  note  of  Alfred  W.  Shaw, 
due  to  him,  to  reach  which  the  garnishment  proceedings  had 
been  taken  out,  and  which  was  then  in  the  hands  of  H.  C. 
Foster,  Esq.,  attorney  for  Brandon,  for  collection. 

^^By  agreement  of  counsel,  the  note  was  collected  by  Mr. 
Foster,  and  the  money  held  subject  to  the  order  of  Court,  fo 
await  the  decision  on  the  homestead  application  and  garnish- 
ment proceedings  {  this  note,  after  deducting  the  counsel  fees 
for  collection,  leaves  on  hand  the  sum  of  $634  00. 

''  It  was  agreed  between  counsel  that  the  homestead  and 


ATLANTA,  JANUARY  TERM,  1873.        595 

Jones  V3.  Brandon. 

-  -  ■  - 

garnishment  question  shoald  both  be  determined  in  the  one 
issue/*  I 

After  argument  had^  the  Court  ordered  a  verdict  to  be  taken 
as  follows: 

"We,  the  jury,  find  for  the  applicant  so  far  as  the  realty  is 
concerned,  and  set  aside  so  much  of  the  note  or  the  proceeds 
thereof  as  will  make  the  schedule  of  personalty  aggregate 
?1,000  00  in  gold,  that  is  $460  00  in  gold  be  added  to  per- 
sonalty.     (Signed)      Joseph  T,  Davenport,  Foreman/' 

To  the  ruling  of  the  Court  in  directing  the  verdict  afore- 
said, plaintiff  in  error  excepted. 

Frank  H.  Miller,  for  plaintiff  in  error. 

H.  Clay  Foster,  by  Barnes  &  Cumming  ;  Samuel  F. 
Webb,  for  defendant. 

McCay,  Judge. 

However  decided  may  be  my  personal  protest  against  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Gunn  vs.  Barry,  yet,  as  that  Court,  upon  questions  of  this 
character,  is  an  appellate  tribunal,  having  power  under  the 
laws  to  review  and  reverse  the  judgments  of  this  Court,  I 
feel  it  to  be  my  duty  to  conform  my  judgments  in  other  cases 
turning  on  the  same  point  to  that  decision.  It  is  argued  that 
this  case  differs  from  Gunn  w.  Barry — that  then  there  was  a 
judgment — a  vested  right  in  Gunn  before  the  Constitution  of 
1868  was  adopted,  whilst  in  this  case  the  plaintiff  has  only 
his  note. 

It  is  true  that  the  decision  alluded  to  does  say  that  the  effect 
of  the  Constitution  of  1868  is  to  divest  a  vested  right  in  Gunn, 
but  that  must  be  taken  as  only  collateral  to  the  main  point. 
The  right  of  the  Supreme  Court  to  pass  upon  the  question 
at  all  depends  entirely  upon  the  supposed  antagonism  between 
the  homestead  law  and  that  clause  of  the  Constitution  of  the 
United  States  which  declares  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts.    If  our  homestead  law 
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does  not  do  that  the  Supreme  Court  has  nothing  to  do  with 
the  question.  A  State  maj,  as  that  Court  has  formally  held, 
divest  a  vested  right  if  it  so  please.  The  Constitution  of  the 
United  States  does  not  at  all  interfere  \Hth  its  right  to  do  so, 
provided  that  right  is  not  vested  by  contract.  It  follows,  there- 
fore, that  if  the  decision  of  Gunn  vs.  Barry  is  right — and  we 
must  take  it  to  be  so— it  is  only  because  the  homestead  law  of 
Georgia,  so  far  as  it  relates  to  debts  contracted  before  its  pas- 
sage, impairs  the  obligation  of  the  contract  between  the  parties. 
That  contract  was  made  at  the  date  of  the  note,  and  does  not 
depend  on  the  judgment.  There  is,  therefore,  nothing  in  this 
case  to  distinguish  it  from  the  principle  decided  in  Gunn  vs. 
Barry,  though  it  is  true  that  the  decision  there  covers  otha 
grounds. 

I  dissent  myself  from  the  opinion  of  the  Court  on  all  the 
grounds  it  takes,  but  as  I  have  said,  its  judgment  upon  that 
ground,  which  it  was  authorized  to  pass  on,  is  controlling,  and 
I  feel  bound  to  conform  to  it  in  like  cases. 

Judgment  reversed. 


Joseph  S.  Clarke,  executor,  plaintiff  in  error,  vs.  Edward 

W.  Harkeh,  defendant  in  error. 

1.  When  it  is  directed  in  a  will  that  the  estate  of  the  testator  shall  be 
equally  divided  between  his  five  children  "  afVer  deducting^  a  portion 
off  of  the  shares  of  William  J.  and  Caroline  E.'*  equal  to  what  had  been 
advanced  to  them,  and  it  appears  from  an  agreed  statement  of  the 
&cts,  that  the  executor  (the  only  one  surviving)  came  into  the  posses- 
sion of  a  certain  lot,  in  the  city  of  Augusta,  as  such  executor,  and  aa 
the  property  of  the  testator,  and  that  the  will  had  npt  been  executed 
as  to  this  lot  and  other  property  of  the  estate : 

Heldf  That  the  interest  William  J.  an'd  Caroline  E.  may  have  in  si^d  lot 
is  not  subject  to  levy  and  sale  under  a  judgment  and  execution  obtaiu* 
ed  agaiQst  said  William  J.,  and  the  husband  of  Caroline  E«,  for  a  debt 
due  from  them. 

2.  In  one  item  of  a  will  executed  in  1840,  (the  testator  dying  shortly  af- 
terwards) property  is  given  to  his  executors  in  trust  for  all  the  children 
of  testator— including  a  married  daughter,  and  the  husband  of  sueh 
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daughter  beiDg  one  of  the  executors — '*  for  their  sole  and  separate  use 
during  their  natural  lives  and  to  remain  to  their  children  after  their 
death;''  and  in  the  next  item  of  the  will  two.  of  said  executors  (omit- 
ting the  husband,)  are  appointed  trustees  for  said  married  daughter, 
and  it  is  immediately  added,  "  and  that  her  estate  be  held  by  them  for 
the  sole  use  and  benefit  of  the  heirs  of  her  body  i*^ 
Hdd^  That  both  items  will  be  considered  in  construing  what  estate  was 
intended  to  be  given  to  such  daughter,  and  that  an  estate  in  trust  for 
her  sole  and  separate  use  is  thereby  created,  and  is  not  subject  to  levy 
and  sale  for  the  debts  of  her  husband. 

AdmiDistrators  and  executors.  Trusts.  Will.  Separate 
estate.  Before  Judge  Gibson.  Eichmond  Superior  Court. 
October  Term,  1872. 

An  execution  in  favor  of  Edward  W.  Harker  against  Clarke 
&  Company,  composed  of  Joseph  S.  Clarke  and  William  J. 
Mealing,  was  levied  upon  ^^the  one-fourth  interest  each  of  the 
said  Joseph  S.  Clark  and  William  J.  Mealing'  in  a  lot  of  land 
on  the  comer  of  Greene  and  Monument  streets,  in  the  city  of 
Augusta."  The  property  was  claimed  by  Clarke,  as  the  ex- 
ecutor of  the  last  will  and  testament  of  Henry  Mealing,  de- 
ceased. 

Upon  the  trial  of  the  issue  formed,  the  following  evidence 
was  introduced : 

■s 

1st.  The  execution  with  the  levy  thereon. 

2d.  The  will  of  Henry  Mealing,  deceased,  executed  on  No- 
vember 21st,  1839,  and  admitted  to  probate  on  January  6th, 
1840,  the  only  material  portions  of  which  are  as  follows: 

"4th.  I  desire  and  request  that  my  two  youngest  children, 
Jane  Teresa  and  Henry  Lewis,  be  allowed  a  sufficient  sum 
out  of  my  estate  to  raise,  board,  clothe,  and  school  them,  to 
be  equal  to  those  now  of  age,  raised  and  educated,  which  is 
as  follows:  William  J.,  Caroline  E.,  Mary  Ann  Mealing; 
which  amount  my  executors  may  judge  sufficient  for  them  till 
they  become  of  age,  or  get  married,  and  the  remainder  of  my 
estate  to  be  equally  divided  into  five  equal  shares,  'after  de- 
ducting a  portion  off  of  William  J.  Mealing  and  Caroline  E. 
Mealing,  part  of  which  they  have  alr^y  received,  and  con«- 
verted  to  their  own  use  and  benefit.' 
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'^6th.  My  desire  and  request  is  {hat  my  executors  be  die 
guardians  of  my  children  now  under  age:  Henry  Lewisand 
Jane  Teresa.  My  Airther  will  is  that  my  executors  be  the 
trustees  of  all  my  children,  William  J.,  Caroline  E.  Clarke, 
Mary  Ann,  Henry  Lewis  and  Jane  Teresa  Mealing,  and  that 
the  same  be  always  held  for  their  sole  and  separate  use  durii^ 
their  natural  lives,  and  to  remain  to  their  children  after  their 
death.  It  is  my  will,  that  if  either  of  my  daughters  die  with- 
out lawful  issue,  one-half  of  her  estate  to  revert  back  to  the 
surviving  children,  share  and  share  alike:  then  their  trustees 
may  give  her  or  them  the  testamentary  appointment  of  the 
other  half  of  her  or  their  estate.'* 

''7th.  I  request  and  desire  and  appoint  Benjamin  H.  War- 
ren and  Philip  H.  Mantz  to  be  the  trustees  of  my  daughter, 
Caroline  E.  Clarke,  and  that  her  estate  be  held  by  them  for 
the  sole  use,  benefit,  and  the  heirs  of  her  body.'* 

Also,  the  following  agreed  state  of  fiu^ts :  ''Joseph  S.  Clarke 
is  the  only  surviving  executor  of  Mealing's  will.  That  as  sack 
executor  he  came  into  possession  of  said  lot  as  the  property  of 
the  testator,  and  that  the  will  has  not  been  executed  as  to  this 
lot,  and  other  property  of  the  estate.  The  firm  of  Clarke  & 
Company,  composed  of  Joseph  S.  Clarke  and  William  Meal- 
ing,  was  formed  about  1855,  and  oontinued  to  do  a  large  and 
profitable  business  until  1866,  when  they  &iled.  Sinoe  that 
time,  J.  S.  Clarke  has  been  out  of  business,  but  William  J. 
Mealing  has  been  employed,  and  still  is,  as  the  agent  of  the 
Georgia  Masonic  Lottery,  from  which  he  derives  a  oomfi»rta- 
ble  support.    W.  J.  Mealing  has  never  married." 

The  Court  charged  the  jury  that  the  interest  of  William  J. 
Mealing  in  the  lot  of  land  levied  on  was  subject  to  levy  and 
sale,  and  a  verdict  was  returned  accordingly.  Clarke,  as  ex- 
ecutor, excepted  to  said  charge,  and  assigns  the  same  as  errcNr. 

Harker  excepted  to  said  charge,  and  assigns  error  upon  the 
following  grounds: 

1st.  Because  the  Court  held  that  the  interest  of  Caroline  £. 
Clarke,  wife  of  Joseph  S.  Clarke,  under  the  will  of  Heniy 
Mealing,  did  not  vest  in  her  husband,  Joseph  S.  Clarke^  and 
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thereby  became  sabject  to  the  judgment  rendered  against  him 
in  &vor  of  the  plaintiff. 

2d.  Because  the  Court  held  that  the  language  of  the  seventh 
item  of  the  will  of  said  Henry  Mealing^  whereby  he  directed 
the  estate  of  Caroline  E.  Clarke  to  be  held  by  trustees  for  the 
sole  use,  benefit^  and  the  heirs  of  her  body^  did  not  create  an 
estate  tail^  but  was  simply  an  appointment  of  trustees  to  carry 
into  effect  the  trust  created  by  the  sixth  item  of  said  will. 

3d.  Because  the  Court  directed  the  jury  to  find  the  interest 
of  Caroline  E.  Clarke,  under  said  will,  not  subject  to  the  exe- 
cution, 

Claiborne  Skead;  McLaws  &  Ganahl,  for  plaintiff 
in  error. 

Frank  H.  Miller,  for  defendant. 

Trippe,  Judge. 

« 

1.  If  William  J.  Mealing  has  an  interest  in  the  lot  levied 
on,  unaffected  by  any  claim  for  deduction  on  account  of  the. 
advancement  made  to  him,  as  provided  by  the  will,  could  he 
have  that  interest,  say  one-fifth,  set  apart  or  assigned  to  him 
by  any  process  known  to  the  law,  without  reference  to  the 
"other  property  of  the  estate"  which  has  not  been  adminis- 
tered? He  may  have  an  undivided  one-fifth  in  the  whole 
property,  this  lot  included.  But  if  the  debts  of  the  estate  be  all 
paid,  and  it  may  be  so  presumed  after  the  lapse  of  over  thirty 
years,  could  he  set  up  a  demand  for  a  partition  of  his  one-fifth 
interest  in  any  particular  part  of  the  unadministered  property 
of  the  estate?  The  rights  of  the  other  legatees  or  devisees 
might  require  that  the  whole  estate  should  be  sold,  or  that  it 
should  be  divided  in  kind  by  lot.  This  particular  portion,  an 
interest  in  which  is  levied  on,  might  constitute  one  share  to 
be  so  assigned,  and  in  the  drawing  to  which  the  parties  may 
be  entitled,  it  might  fall  to  one  of  them  and  not  to  William  J. 
To  allow  an  undivided  interest  of  a  legatee  or  devisee  in  cmy 
one  portion  of  the  ^property  of  an  estate  to  be  sold  under  a  judg* 
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ment  against  such  legatee  or  devisee  would  defeat,  without 
any  &ult  on  the  part  of  the  others,  the  right  they  have  to  a 
distribution  in  kind.  To  illustrate  this,  and  the  injustice  of 
it:  suppose  a  testator's  estate  consists  of  five  lots  of  land,  four 
of  them  appraised  at  $500  00  each,  and  one  at  $400  00.  He 
bequeaths  them  to  his  five  children.  The  value  of  the  inter- 
est of  each  child  is  $480  00.  The  children,  and  each  of  them, 
are  entitled  to  have  a  partition,  or  a  division  in  kind.  The 
commissioners  could,  and  probably  would,  make  five  divisions 
of  the  land,  and  counting  one  lot,  say  number  one,  at  $400  00, 
make  each  other  share  or  lot  pay  number  one  $20  00,  and 
thus  make  all  equal,  by  a  distribution  in  kind.  Each  devisee 
is  entitled  to  have  such  a  division,  unless  it  be  held,  on  inves- 
tigation, to  work  injustice  or  damage,  and  in  the  case  given 
it  would  be  simple,  cheap  and  just.  Now,  if  a  judgment 
creditor  of  one  of  the  children  could  levy  on  and  sell  his 
interest,  say  one-fifth,  in  one  of  the  lots,  it  would  opa^te  so 
as  to  fix  that  portion  or  interest  in  thai  particiUar  lot  in  the 
purchaser  at  the  sheriff's  sale,  and  thus  defeat  such  a  distri- 
bution, or  so  encumber  and  complicate  it  as  to  seriously  afieet 
the  rights  of  all  the  other  devisees. 

2.  It  is  not  denied  that  where  one  part  of  a  will  is  in  con- 
flict with  another  part,  the  last  provision  is  to  prevail.  This 
is  so,  when  the  conflict  is  such,  that  by  no  &ir  or  reasonable 
construction,  both  provisions  can  stand.  There  is  no  such 
conflict  in  the  two  items  in  this  will,  so  far  as  concerns  the 
estate  created  in  Mrs.  Clarke.  The  last  of  the  two  items  does 
limit  the  trustees  to  two  of  the  executors,  and  it  thereby  abro- 
gates that  part  of  the  preceding  item  which  includes  the  hus- 
band as  one  of  the  trustees.  But  it  cannot  be  seriously 
doubted,  that  taking  the  two  together,  an  estate  in  trust  was 
created  for  the  sole  and  separate  use  of  Mrs.  dark^  an  estate 
not  liable  for  the  debts  of  her  husband.  It  is  not  ueo&- 
sary  to  decide  whether  the  children  of  Mrs.  Clarke  take  as 
purchasers,  or  whether  an  inheritable  estate  vested  in  her. 
The  children  are  not  parties  to  the  cause  %nd  no  judgment 
would  bind  them.    I  refer  to  Dudley  et  al  vs.  Porter,  16 
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Georgia,  614,  as  illustrative  of  the  principle,  that  words  in 
a  latter  clause  of  an  instrument — ^a  deed — may  serve  to  ex- 
plain and  modify  those  used  in  a  former  clause.  In  that  case, 
under  the  rule,  "that  where  in  a  deed,  two  clauses  are  in  irre- 
concilable contradiction,  the  first  shall  prevail."  The  Court 
below  held  that  the  words  in  the  first  part  of  the  deed  im- 
ported an  intention  to  ci^te  an  estate  tail,  and  thereby  vested 
a  fee  simple  in  the  donee,  Maria  Dudley,  while  the  latter  gave 
her  only  a  life  estate;  and  as  the  two  were  thus  repugnant 
the  first  must  prevail.  But  this  Court,  on  reviewing  the  case, 
held  that  the  whole  was  to  be  taken  together  in  construing  the 
intention  of  the  grantor  in  the  use  of  the  words  in  the  first 
clause,  that  the  latter  clause  might  be  explanatory  of,  and  not 
repugnant  to,  the  former,  and  decided  that  though  the  words 
used  in  the  first  clause  created  an  estate  ta\l,  etc.,  yet,  by 
reason  of  the  words  in  the  latter  clause,  the  former  were  con- 
strued to  convey  only  a  life  estate.  If  a  subsequent  clause  in 
a  deed  may  thus  aid  in  the  the  ^construction  of  a  preceding 
clause,  with  equal  reason  may  one  item  in  a  will  assist  in  as- 
certaining the  meaning  of  a  testator  in  a  subsequent  provision 
in  the  same  will,  on  the  same  subject  matter  as  is  provided  for 
in  that  first  item. 
Judgment  reversed. 


Pabk  &  IvEBSON,  plaintifls  in  error,  vs.  The  Piedmont 
AND  Arlington  Life  Insurance  Company,  defendant 
in  error. 

1.  when  parties  make  an  express  contract  which  is  plain,  evidence  of 
usage  and  castom  is  inadmissible  to  control,  vary  or  contradict  it.    (R. ) 

2.  Where,  daring  the  trial  of  a  case,  it  becomes  necessary  to  prove  the 
general  custom  in  the  life  insurance  business  as  to  the  commutation  of 
renewals  in  favor  of  discharged  agents,  the  proper  question  would  be, 
**  What  is  the  general  or  universal  usage  and  custom  in  the  life  insu- 

*  ranee  business  as  to  the  commutation  of  renewals,''  etc.  7    (B.) 
Vol.  xlviii.  89. 


/ 
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Assampsit.  Insuranoe  agents.  Custom.  Ezaminatioii  of 
witness.  Before  Jadge  Johnson.  Muscogee  Superior  Court 
May  Term,  1872. 

The'  Piedmont  and  Arlington  Life  Insurance  Company 
brought  assumpsit  against  Park  <&  Iverson  for  $5,000  00, 
alleged  to  have  been  collected  by  th6m  as  the  agents  of  said 
company  at  Columbus,  Georgia,  irom  January  1st,  1868,  to 
January  Ist,  1871,  for  which  they  had  fiiiled  to  account.  The 
defendants  plesded  the  general  issue,  payment,  and  setoff  of 
$2,500  00  alleged  to  be  due  to  them  for  commutation  of  re- 
newal premiums,  on  policies  obtained  by  them,  after  their  dis- 
charge as  plaintiff's  agents. 

Upon  the  trial,  the  plaintiff  read  in  evidence  a  portion  of 
an  answer  by  the  defendants  to  a  bill  filed  by  the  plaintifi 
against  them,  in  which  was  set  forth  the  following  account  as 
•  correct : 

^'Amount  received  from  first  g^yments.  $4,595  12 

Amount  received  firom  renewals 4,931  89 

$9,527  01 

CR. 

Commissions $1,757  37 

Expenses  of  i^ncy 448  00 

Cash  remitted 5,334  84 

7,540  21 

Due  company $1,986  80.'^ 

The  answer  also  contained  the  following  admission,  to-wit: 
"  Their  compensation  for  services,  fixed  by  contract  with  the 
complainant,  was  twenty  per  cent,  of  and  upon  all  sums  coUeo- 
ted  for  first  year's  insuranoe,  and  seven  and  one-half  per  cent 
of  and  upon  all  sums  received  by  them  for  continued  renewals 
of  policies — that  is,  yearly  renewals  of  policies  issued  through 
these  defendants  as  agents  as  aforesaid." 

Plaintiff  closed. 

John  F.  Iverson,  one  of  the  defendants,  testified,  that  in 
April  1869,  the  plaintiff  employed  the  defendants  as  agentl 
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in  the  life  insurance  business^  under  a  oontract  to  pay  twenty 
per  cent,  on  policies  issued  by  said  company  on  applications 
made  through  the  defendants^  and  seven  and  one-half  per  cent, 
on  renewals  on  said  policies ;  that  in  said  contract,  nothing 
was  said  about  the  interest  of  defendants  in  renewals  made  on 
said  policies  after  the  discharge  of  defendants.  The  following 
questions  were  then  propounded  successively  to  the  witness, 
and  upon  objection  made  by  counsel  for  plaintiff,  the  objection 
was  sustained,  and  exception  on  the  part  of  defendants  noted. 

1st.  "Whether  he  knew  of  any  custom  in  the  life  insurance 
business  as  to  the  commutation  of  the  value  of  renewiils  on 
discharging  agents  ?  " 

2d.  "  Whether  he  knew  of  any  custom  of  the  plaintiff  in 
the  life  insurance  business  to  allow  discharged  agents  the  com* 
muted  value  of  renewals  ?  " 

3d.  "Whether  he  knew  of  any  usage  in  the  life  insurance 
business  as  to  the  commutation  of  the  value  of  renewals  on 
the  discharge  of  agents,  and  what  such  usage  was,  if  there  was 
any?" 

4th.  "Whether  he  knew  of  any  usage  of  plaintifls  in  their 
life  insurance  business  as  to  the  commuting  the  value  of* re- 
newals on  discharging  agents?'' 

5th.  "  What  was  the  usual  and  customary  commissions-  re- 
ceived by  agents  in  the  life  insurance  business  ?" 

6th.  "  What  the  services  of  Park  &  Iverson  as  agents  of 
the  Piedmont  &  Arlington  Life  Insurance  Company  were  rea- 
sonably worth?'' 

7th.  "Why  were  the  defendants  discharged?" 

The  witness  further  testified  that  the  plaintiff  had  sent  one 
Meade  to  settle  with  them  and  to  discontinue  the  agency ;  that 
on  or  about  the  27th  of  January  the  defendants  paid  to  Meade 
$356  00,  and  were  to  have  a  full  settlement  on  the  next  day ; 
that  on  the  succeeding  day  they  required  Meade  to  allow  them 
the  commuted  value  of  renewals,  and  on  his  stating  that  he 
had  no  authority  to  take  such  a  course,  the  defendants  de- 
clined to  settle;  that  on  the  succeeding  day  they  were  dis- 
charged.   That  the  rates  of  commissions  were  fixed  by  cor- 
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respondence.  That  the  value  of  the  reuewals  was  about 
,  $2,500  00. 

Hamptpn  S.  Park,  the  other  defendant,  testified  substan- 
tially as  Iverson.  The  same  questions  were  proposed  to  be 
asked  him  as  were  propounded  to  the  preceding  witness,  and 
on  objection  made,  were  excluded  by  the  Court. 

Other  evidence  was  introduced,  not  material  to  an  nnder-^ 
standing  of  the  decision  of  the  Ck)urt. 

The  charge  of  the  Court  was  as  follows,  to-wit : 

'^  The  defendants  alleged  that  there  was  a  special  contract 
between  them  and  the  plaintiff,  and  so  the  plaintiff  admitted. 
The  plaintiff  alleged  that  the  special  contract  was  that  the  de- 
fendants were  to  have  twenty  per  cent,  on  the  first  yearns  insu- 
rance and  seven  and  one  half  per  cent,  while  the  policies  existed. 
The  defendants,  on  the  other  hand,  contended  that  the  con- 
tract was  that  they  were  to  have  twenty  per  oent.  on  the  first 
.year's  insurance  and  seven  and  one  half  per  cent  on  renewals  of 
•  policies  while  they  existed,  and  a  commutation  value  in  case 
they  were  discharged.  This  is  a  question  for  the  consideration 
of  the  jury,  and  for  the  purpose  of  determining  it  they  would 
look  to  the  whole  evidence,  and  if  upon  consideration  of  it 
they  should  be  of  opinion  that  the  contract  was  as  alleged  by 
defendants,  the  defendants,  if  they  had  been  discharged,  would 
be  entitled  to  have  and  receive  a  commuted  value. 

'^If,  at  the  time  suit  was  commenced,  the  plaintiff  was  in- 
debted to  the  defendants,  they  should  find  for  the  defendants, 
but  if  the  defendants  were  indebted  to  the  plaintifi^  tfien  they 
should  find  for  the  plaintiff." 

To  which  charge  the  defendants  excepted.  The  defendants 
requested  the  Court  to  charge  the  jury  as  follows :  "  If  the 
defendants  were  appointed  agents  of  the  plaintiff  under  a 
contract  between  the  plaintiff  and  defendants,  that  they,  the 
defendants,  were  to  receive  twenty  per  centum  commissions 
on  all  policies  issued  by  the  company  to  persons  who  applied 
for  said  policies  through  said  defendants,  as  agents,  and  seven 
and  one-half  per  centum  on  renewals  of  said  policies,  and 
nothing  was  said  in  said  contract  limiting  the  interest  of  said 
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defendants  in  said  renewals  to  the  time  said  defendants  con- 
tinued to  act  as  agents,  and  if  it  further  appears  that  plaintiff 
has  discontinued  defendants  as  agents,  defendants  do  not 
thereby  lase  their  interest  in  the  renewals." 

The  Court  refused  to  charge  as  requested,  and  the  defend- 
ants excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1,986  80, 
with  interest  from  March  1st,  1871. 

The  defendants  assign  error  upon  each  of  the  aforesaid 
grounds  of  exception. 

R.  J.  Moses  ;  M.  H.  Blandfokd  ;  L.  T.  Downing,  for 
plaintiffs  in  error. 

Ingram  &  Cbawfobd,  for  defendant. 

Warner,  Chief  Justice, 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  a  sum  of  money  alleged  to  have  been  re- 
ceived by  them  as  agents  of  the  plaintiff,  in  the  life  insurance 
business.  On  the  trial  of  the  case,  the  jury  found  a  verdict 
for  the  plaintiff.  The  main  question  in  issue  between  the  par- 
ties at  the  trial,  was  whether  tlie  defendants  should  be  allowed 
their  set-off  to  the  plaintiff's  demahd  and  for  commutation 
of  renewed  premiums  on  policies  obtained  by  them  after  their 
discharge  as  plaintiff's  agents.  The  plaintiff  proved  by  the 
sworn  answer  of  the  defendants  that  the  contract  between 
them  and  the  plaintiff  was,  that  the  compensation  for  their 
services  was  to  be  twenty  per  centum  of  and  upon  all  sums 
collected  for  first  year's  premium  insurance,  and  seven  and 
one-half  per  centum  of  and  upon  all  sums  received  by  Uiem, 
for  continued  renewals  of  policies.  On  the  trial,  one  of  the 
defendants  was  sworn  as  a  witness  in  his  own  behalf,  and  the 
question  was  propounded  to  him,  "Whether  he  knew  of  any 
custom  or  usage  in  the  life  insurance  business  as  to  the  com- 
mutation of  the  value  of  renewals  on  discharging  agents  ?" 
Objection  being  made  to  the  question  by  the  plaintiff,  the 
Court  sustained  the  objection,  and  the  defendants  excepted. 
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The  defendant's  counsel  also  asked  the  witness  if  he  knew  of 
any  usage  in  the  life  insurance  business  as  to  the  oommnta- 
tion  of  value  of  renewals  on  the  discharge  of  agents,  and 
what  such  usage  was,  if  there  was  any  ?  which  being  objected, 
to,  the  Court  sustained  the  objection,  and  defendants  excepted. 

The  contract  of  the  parties  in  this  case  was,  that  the  defend- 
ants should  receive  for  their  services  twenty  per  centum  on  aU 
sums  collected  by  them  for  first  yearns  premium  insurance, 
and  seven  and  one-half  per  centum  on  all  sums  received  hy 
them  for  continued  renewals  of  policies.  'This  contract  is 
plain  and  explicit ;  there  is  no  doubt  or  ambiguity  as  to  the 
meaning  of  it,  or  as  to  the  intention  of  the, parties;  but  it  is 
contended  the  evidence  was  admissible  to  annex  an  incident 
to  the  contract,  by  the  proof  of  us£^  or  custom.  But  in  all 
cases  of  this  sort  the  rule  for  admitting  the  evidence  of  usage 
or  custom  must  be  taken  with  this  qualification,  that  the  evi- 
dence be  not  repugoant  to,  or  inoonsistent  with,  the  contract 

Although  evidence  of  a  general  usage  or  custom  of  any 
business  op  trade,  when  it  is  of  universal  practice,  may  be 
admissible  to  explain  what  is  doubtful,  it  is  not  admissible  to 
contradict  what  is  plain,  as  where  a  policy  was  made  in  the 
usual  form,  upon  a  ship,  her  tackle,  apparel,  boats,  etc.,  evi- 
dence of  usage  that  the*underwriters  never  pay  for  the  loss 
of  boats  slung  upon  the  quarter  outside  of  the  ship,  would 
not  be  admissible:  Greenleaf's  Evidence,  volume  1,  sections 
292-294.  In  the  case  of  the  schooner  Reeside,  2  Sunmer^s 
Reports,  667,  it  was  held  that  an  express  contract  of  the 
parties  is  always  admissible  to  supersede,  vary  or  control  a 
usage  or  custom,  but  that  an  express  contract  could  not  be 
controlled  or  varied,  or  contradicted  by  a  usage  or  custom. 
The  rule  is,  that  when  parties  make  an  express  contract,  as  in 
this  case,  which  is  plain,  evidence  of  usage  and  custom  is  inad- 
missible to  control,  vary  or  contradict  it.  Nor  do  we  think 
the  questions  propounded  to  the  witness  were  strictly  l^al 
questions  to  prove  a  general  usage  or  custom.  The  questvms 
propounded  to  the  witness  were:  "Do  you  know  of  any  usage 
or  custom  in  the  life  insurance  business  as  to  the  commutation 
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of  renewals,"  etc.?  The  proper  question  would  have  been, 
''What  is  the  general  or  universal  usage  and  custom  in  the 
life  insurance  business  as  to  the  commutation  of  renewals,''  etc.  ? 
The  usage  or  custom  to  be  binding,  must  be  a  general  one, 
and  of  universal  practice,  as  applicable  to  that  particular 
buidness:  Code,  section,  1.  In  looking  through  this  entire 
record,  we  find  no  error  in  the  rulings  of  the  Court,  or  in  ite 
charge  to  the  jury,  or  in  ite  refusal  to  charge  as  requested,  in 
view  of  the  evidence  contained  therein,  and  the  verdict  was 
right  under  the  law  and  &cte  of  the  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


F.  H.  Hall,  plaintiff  in  error,  vs.  The  State  op  GEOBGLi, 

defendant  in  error. 

F.  H.  Hall  was  tried  upon  an  indictment  containing  two  coantg,  one  for  as- 
ianit  with  intent  to  murder,  and  one  for  shooting  at  another,  not  in  his 
(the  prisoner's)  own  defense.  On  the  trial  it  was  proposed  to  prove 
by  the  defense  as  a  part  of  the  rei  gesta,  the  prisoner's  statement,  as 
to  how  he  received  a  certain  bruise  on  his  arm.  The  statement  was 
made  some  ten  or  twelve  minutes  after  the  shooting,  after  the  difficulty 
W|i8  entirely  over,  after  the  prisoner  had  been  arrested,  and  whilst  he 
was  in  charge  of  the  bailiff  on  his  way  to  prison : 

Held,  That  it  was  not  error  in  the  Court  to  reject  the  statement. 

Criminal  law.  Res  gesUz,  Evidence.  Before  Judge  Hop- 
kins.   Fulton  Superior  Court    April  Term,  1872. 

Hall  was  placed  upon  trial  for  the  offense  of  an  assault  with 
intent  to  commit  murder,  alleged  to  have  been  perpetrated 
upon  the  person  of  one  Thomas  Cushman^  on  December  6th, 
1871.  The.  indictment  also  contained  a  count  charging  de- 
fendant with  the  offense  of  shooting  at  said  Cushman,  not  in 
his  own  defense,  nor  under  circumstances  of  justification.  The 
defendant  pleaded  not  guilty. 

During  the  trial  the  defendant  proposed  to  prove  by  Thomas 
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Newman,  the  o£5oer  who  arrested  him,  as  a  part  of  the  res 
gedcRy  his  statements  made  some  ten  or  twelve  minutes  after 
the  shooting,  on  his  way  to  the  dfy  gaard-hoQse,as  tothedr- 
cumstanoes  under  which  he  received  an  injury  to  his  arm, 
which  he  then'  and  there  exhibited. 

The  Court  excluded  the  evidence,  and  the  defendant  exo^ 
ted. 

'  The  jury  returned  a  verdict  of  guilty  on  the  second  couni 
Whereupon,  the  defendant  moved  for  a  new  trial,  upon  the 
ground,  amongst  others,  that  the  Court  erred  in  his  exclusion 
of  the  testimoney  of  the  witness,  Newman,  as  to  his  state- 
ments on  the  way  to  the  guard-house. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Gabtrell  &  Stephens;  T.  P.  Westmoreland,  for 
plaintiff  in  error. 

John  T.  Glenn,  Solicitor  General,  for  the  State. 

The  time  between  the  shooting  and  the  sayings  of  the  de- 
fendant was  too  long  to  make  it  admissible:  27  Georgia, 
296 ;  11  J6id.,  616.  The  joinder  of  the  counts  was  proper: 
43  Georgia,  618  ]  27  JWd.,  723. 

McCay,  Judge. 

*  The  res  gesbce  of  a  transaction  is  what  is  done  during  the 
progress  of  it,  or  so  nearly  upon  the  actual  occurrence  as  fidrly 
to  be  treated  as  cotemporaneous  with  it.  No  precise  point  of 
time  can  be  fixed  a  priori  where  the  rea  gestcz  ends.  Each  case 
turns  on  its  own  circumstances.  Indeed,  the  inquiry  is  rather 
into  events  than  into  the  precise  time  which  has  elapsed.  Is 
the  proof  offered  of  a  matter  &irly  a  part  of  the  same  trans- 
action? Is  it  an  event  happening  naturally  and  sponta- 
neously as  a  part  of  the  occurrence  under  investigation  ?  If 
so,  the  law  permits  it  to  be  proven  as  part  of  it,  since  the 
whole  scene,  as  it  has  transpired,  ought  to  appear  to  the  tri- 
bunal called  upon  to  determine  its  character.  Matters  occur- 
ring before  or  after,  that  is,  before  the  transaction  begun  or 
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after  it  ended,  are  not  part  of  it.  To  make  them  such,  they 
must  be  so  nearly  connected  with  the  adital  occurrence  as  to 
be  without  the  suspicion  of  afterthought  or  forethought :  Key. 
Code,  section  3720.  They  must  be  within  the  shadow,  as  it 
were,  of  the  transaction  itself.  Is  that  so  in  this  case?  The 
quarrel  was  over,  some  minutes  had  elapsed,  the  parties  had 
separated.  The  prisoner  had  been  arrested.  He  had  waited 
at  the  cloak  room  for  his  over-coat,  in  charge  of  the  officer; 
that  had  been  obtained,  and  the  officer  and  he  had  gone  some 
one  hundred  and  fifty  yards,  towards  the  guard-house.  The 
occurrence  was  over — completely  over.  New  events  had  occur- 
red, and  what  the  prisoner  said  can,  by  no  fair  inference,  be 
made.part  of  the  event  in  which  this  shooting  occurred.  It 
is  not  so  closely  connected  with  the  event  as  to  be  free  ftom 
all  suspicion  of  aftierthought  or  device.  Indeed,  there  seems 
to  us  no  reason  why  any  statement  made  by  him  at  any  time 
is  not  admissible  if  this  is.  It  has,  to  one  hearing  it/ no  force, 
except  that  given  to  it  by  its  reasonableness  or  by  the  manner 
of  the  narrator,  or  his  character.  As  such  matter,  the  prisoner 
could  have  made  it  on  his  trial.  But  it  has  not,  in  our  judg- 
ment, any  force  as  a  part  of  the  spontaneous  acts  going  to 
make  up  the  whole  transaction,  at  the  time,  nor  is  so  closely 
connected  with  the  occurrence  as  to  be  without  the  suspicion 
of  aft;erthought. 
Judgment  affirmed. 


B.  J.  Wilson  &  Company  et  cd.,  plaintiflfe  in  error,  vs.  Wil- 
liam C.  Riddle,  defendant  in  error. 

WheM  three  distinct  suits  are  proceeding  in  favor  of  different  parties  on 
the  same  claim,  two  of  them  being  for  the  whole  claim,  and  the  third 
for  a  large  part  thereof,  against  the  same  defendant,  and  the  trial  of 
each  case  would  involve  an  investigation  into  long  and  complicated  ac- 
counts, running  through  a  series  of  years,  to  the  amount  of  hundreds 
of  thousands  of  dollars,  equity  will  consolidate  them,  ac^d  by  one  de* 
(vee  dispbse  of  the  litigation.    (R.) 
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Equity.    Injunction.     Multiplicity  of  suits.    Before  Judge 
HtTjL.    Washington  county.    At  Chambers.    March  18tli, 

1873. 

• 

For  the  &ct8  of  this  case^  see  the  decision. 

Lanier  &  Akderson  ;  R.  L.  Worthen,  for  plaintiffi  in 
error. 

Jackson,  Lawton  &  Basinoer,  for  defendant 

Trippe,  Judge. 

B.  J.  Wilson  &  Company  were  the  &ctors  of  W.  C.  Biddla 
On  May  6th,  1870,  Riddle  gave  to  Wils(Hi  &  Company  hb 
promissory  note,  at  thirty  days,  for  $90,000  00,  and  a  mort- 
gage as  security  therefor  on  realty.    The  note  was  giyoi,  not 
for  an  exact  amount  of  indebtedness  then  due,  bat  for  what 
might  h%  then  due,  and  fer  Aiture  advances.    Wilson  &  Com- 
pany had  made  before  that  time,  and  did  afterwards  make, 
large  advances  to  Riddle — ^to  an  amount  much  larger  than  the 
amount  of  the  note,  but  which,  by  cotton  forwarded  them  by 
Riddle,  was  reduced  to  about  $68,000  00,  as  claimed  by  them, 
on  January  25th,  1871.    On  that  day^^  Riddle  gave  Wilson 
&,  Company  four  other  notes,  amounting  to  about  $18,000  00, 
not  as  increasing  his  indebtedness  then  owing,  but  as  part  of 
the  same  $68,000  00,  and  as  claimed  by  Wilson  &  Company, 
for  considerations  accruing  after  the  n^iaking  of  the  $90,000  00 
note.    Riddle  claims  it  was  for  the  whole  balance  of  his  in- 
debtedness to  Wilson  &  Company.    At  the  time  these  four 
smaller  notes  were  given,  Riddle  gave  as  security  for  them  a 
mortgage  on  personalty  for  $7,000  00,  and  what  are  called 
crop  liens  for  $11,000  00,  jointly  with  Thigpen  on  part  of  said 

crop  liens,  and on  another  portion  thereof.     Previous  to 

this,  in  1868,  Evans,  Grardner  &  Company,  of  New  York,  had 
obtained  judgment  against  Riddle  in  the  Circuit  Court  of  the 
United  States  for  some  $5,000  00,  and  Wilson  &  Company  had 
obtained  a  transfer  of  the  execution  issued  thereon  to  them- 
selves, and  had  entered  on  their  books,  as  a  charge  against 
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Kiddle,  tlie  money  advanced  for  said  transfer,  and  which 
amount  is  part  of  the  $68,000  00  now  claimed  to  be  due  by 
kiddle  on  the  $90,000  00  note  and  mortgage. 

On  the  Ist  February,  1871,  Wilson  &  Company  transferred 
the  $90,000  00  note  and  mortgage  to  Samuel  J.  Armstrong, 
of  New  York.  Armstrong  commenced  suit  on  the  pote  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Georgia,  on  the  17th  March,  1871.  Riddle  filed  a 
bill  in  said  Circuit  Court,  praying,  amongst  other  things,  an 
injunction  against  said  suit.  After  the  hearing  and  overruling 
of  a  demurrer  to  said  bill,  Armstrong  dismissed  said  common 
law  action.  The  bill  is  still  undisposed  of  by  any  order  or 
decree  of  that  Court. 

Armstrong  also  commenced  proceedings  at  the  April  term, 
1871,  of  the  Superior  Court  of  Washington  county  to  fore- 
close the  mortgage  of  $90,000  00.  To  these  proceedings  a 
defense  was  made,  and  on  the  20th  January,  1873,  a  bill  for 
injunction  was  filed  to  restrain  Armstrong  from  prosecuting 
the  same,  and  setting  up  generally  the  &cts  and  equities  con- 
tained in  the  last  bill  hereafter  mentioned,  the  decision  on 
which  is  here  for  review. 

B;  J.  Wilson  &  Company  foreclosed  the'  mortgage  on  per- 
sonalty, and  instituted  proceedings  to  enforce  the  crop  liens 
for  the  four  smaller  notes,  constituting  the  $18,000  00  securi- 
ties. This  was  done  in  November,  1871,  and  on  February 
15th,  1872,  Riddle  obtained  an  injunction  against  these  pro- 
ceedings, allying  same  equities,  and  praying,  generally,  sim- 
ilar relief  as  asked  for  in  his  bills  against  Armstrong. 

B.  J.  Wilson  &  Company  transferred  the  execution  issued 
from  the  Circuit  Court  of  the  United  States  in  favor  of  Evans, 
Gardner  &  Company,  to  one  B.  M.  Hill,  and  said  execution, 
on  the  23d  of  May,  1872,  was  levied  on  the  property  of  Rid- 
dle, and  a  bill  was  filed  by  him,  on  the  17th  June,  1872,  in 
said  Circuit  Court,  to  enjoin  a  sale  under  that  execution. 

On  the  17th  February,  1873,  B.  J.  Wilson,  as  bearer,  com- 
menced an  action  against  Riddle  in  the  Superior  Court  of 
Washington  county,  on  the  $90,000  00  note. 
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AH  of  these  suits  were  paiding  on  the  18th  day  of  Maidi| 
1873,  except  the  suit  in  the  Circuit  Court  of  the  United  States 
in  favor  of  Annstrong  against  Riddle,  on  the  $90,000  00  note^ 
which  was  dismissed  by  Armstrong;  and  Wilson  and  Wilsoa 
&  Company  and  Armstrong  claim  that  such  dismissal  carried 
with  it  the  bill  which  Riddle  had  filed  in  said  Court  to  enjoin 
it,  and  also  a  supplemental  or  amended  bill  subsequently  filei 
by  Riddle  in  the  same  Court,  embracing  an  application  for 
injunction  restraining  Armstrong  from  proceeding  in  the  Su- 
perior Court  of  Washington  county  to  foreclose  the  $90,000  00 
mortgage,  and  setting  up  the  same  rights  and  equities  as  are 
allied  in  the  bill  next  referred  to,  and  the  decision  oa  whidi, 
by  the  Court  below,  is  here  for  review. 

On  the  18th  March,  1873,  the  pisesent  bill  was  presented  to 
the  Chancellor  for  an  injunction,  reciting  and  chaiging  all  the 
forgoing  facts  as  to  the  various  suits,  etc,  that  all  of  said  evi- 
dences of  debt  and  the  securities  therefor  constitute  but  one 
debt,  and  that  debt  is  whatever  may  be  due,  if  anything,  afler  a 
full  accounting  between  Wilson  A  Company  and  Riddle  on  the 
$90,000  00  transaction,  that  said  amount  can  only  be  ascer- 
tained from  an  examination  of  the  books  and  accounts  of  WO* 
son  &  Company,  embracing  several  hundreds  of  thousands  of 
dollars,  running  through  five  or  six  years,  that  fraudulent 
charges  and  omissions  of  credits  and  mistakes  are  in  said  ac- 
counts, that  said  suits  and  levy  by  different  persons  are  all  fbr 
the  same  debt  and  in  difierent  jursidictions,  and  that  Wilson  A 
Company  are  the  real  and  only  creditors  and  owners  of  aU  the 
evidences  of  debt,  and  that  these  fiu^  make  a  case  for  an  in- 
junction of  all  the  said  proceedings  in  the  State  Court,  and 
for  all  parties,  to-wit:  Samuel  J.  Armstrong,  B.  J.  Wilson  & 
Company,  and  B.  J.  Wilson,  to  be  brought  together  in  one 
suit,  that  the  correct  amount  that  may  be  due  by  Riddle^  if 
any,  may  be  ascertained,  and  the  final  rights  of  all  parties  de- 
termined. 

Wilson  &  Company  deny  any  fraudulent  entries  or  omissions 
in  their  aoeounts,  or  any  mistake  now  existing,  or  that  the 
$7,000  00  mortgage  on  personalty  is  part  of  the  $68,000  00 
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claimed  by  them  to  be  due  on  the  ?90,000  note  and  mortgage; 
that  all  of  said  securities  are  bona  fide  and  just,  and  that  said 
sum  of  $68,000  is  justly  due  by  Riddle,  and  claim  that  the 
rights  of  the  parties  can  be  asserted  at  law,  and  a  resort  to 
equity  is  unnecessary.  The  Chancellor  ordered  this  last  bill 
to  stand  as  an  amendment  to  the  former  bill  filed  againts  B.  J. 
Wilson  &  Company,  and  granted  the  injunction  prayed  for 
until  further  order  of  Court. 

The  great  question  in  the  case,  and  the  one  chiefly  urged  in 
the  argument,  is  whether  this  is  a  proper  case  for  equity  to  in- 
tervene by  an  injunction,  so  as  to  stay  the  various  proceedings 
at  law  in  the  State  Court,  to  consolidate  parties  and  causes,  and 
to  bring  this  vast  array  of  litigation  to  one  head,  and  by  one 
battle  close  what  appears  to  be  an  interminable  conflict. 

A  single  statement  would  seem  to  settle  this  question. 
Samuel  J.  Armstrong  has  a  suit  to  foreclose  the  $90,000  00 
mortgage  as  assignee  thereof.  B.  J.  Wilson,  as  bearer,  has 
brought  suit  on  the  $90,000  00  note.  B.  J.  Wilson  &  Com- 
pany are  proceeding  to  enforce  the  mortgage  and  crop  liens 
for  the  $18,000  00,  (the  four  smaller  notes)  $11,000  00  of 
this  $18,000  00  are  admitted  to  be  but  part  of  the  same  sum 
claimed  in  the  $90,000  00  suits.  Thus  there  are  two  distinct 
parties  claiming  the  same  debt,  each  in  his  own  suit,  and  a 
third  party  claiming  $11,000  00,  a  part  of  the  same  debt  in 
another  suit.  It  would  hardly  be  possible  for  a  defendant  in 
these  various  actions  by  difierent  parties  to  protect  himself 
from  loss,  if  not  ruin,  by  any  resources  that  are  furnished  him 
by  the  common  law,  or  under  any  equitable  rights  he  may,  by 
statute,  have  at  law.  If  each  plaintiff  obtained  the  judgment 
he  is  seeking,  two  of  them  would  have  judgments  for  $68,- 
000  00  each,  and  one  for  $18,000  00,  or  $154,000  00  in  all, 
when  it  is  admitted  that  $68,000  00,  with  interest,  or  $75,- 
000,00— if  the  $7,000  00  mortgage  is  not  part  of  the  $68,- 
000  00 — is  all  that  is  due.  It  is  true  that  the  two  largest  of 
these  judgments  would  be  shown  by  the  record  to  be  f<w  the 
same  debt,  one  at  law  on  the  note,  and  one  on  foreclosure  of 
the  mortgage  given  to  secure  it,  and  that  such  a  case  often  oc- 
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cars,  and  is  legal  and  proper.  So  it  maj  be,  mrhen  the  same 
creditor  has  both  securities,  the  note  and  the  mortgage,  and  a 
payment  of  either  is  a  discharge  of  the  odier.  But  where  the 
plaintifis  are  different,  a  defendant  would  hazard  much  if  such 
judgments  were  rendered  against  him.  At  any  rate,  where 
different  persons  are  thus  on  the  record,  rival  claimants  for 
the  same  debt,  the  debtor  has  the  right  to  bring  them  together, 
and  by  one  judgment  protect  himself  and  ascertain  who  is  his 
real  adversary.  This  would  be  difficult,  if  not  impoasible  to 
be  done  at  law,  and  surely  in  such  an  emeigenc^  equity  will 
not  turn  a  suitor  asking  protection,  from  her  door.  The  pro- 
ceedings on  the  $18,000  00  securities,  in  still  another  nam^ 
another  claimant  on  the  same  debt,  certainly  removes  all  doubt, 
and  make  the  debtor's  demand  for  equitable  relief  irresistible. 
No  agency  at  law  could  grant  him  as  full  and  ample  remedy 
as  he  might  require,  and  as  equity  only  could  grant  him. 

But,  besides  all  this,  if,  under  the  equitable  rights  which 
the  debtor  might  have  at  law,  he  could,  in  all  these  separate 
actions  by  different  parties  against  him,  be  heard  in  his  defense 
at  law  as  to  their  several  rights,.- and  as  to  his  own  rights,  in* 
volved  in  the  question  as  to  what  is  his  true  indebtedness,  if 
any.  Yet  the  facts  in  this  case,  involving  long  and  compii* 
cated  accounts  for  several  years,  to  the  amount  of  hundreds  of 
thousands  of  dollars,  to  ascertain  the  true  balance  due,  the 
issues  made  on  the  validity  and  &irne8s  of  some  of  these  secu- 
rities, and  how  they  are  to  be  credited,  if  paid  or  allowed — 
all  of  which  would  have  to  be  investigated  in  each  case,  and 
most  probably,  if  not  certainly,  by  different  juries,  make  it  a 
strong  case,  '^  where  a  multiplicity  of  suits  would  render  a 
trial  difficult,  expensive  and  unsatisfiu^tory  at  law:''  Code, 
section  3075. 

One  other  view :  a  creditor  has  a  right  to  enforce  all  the 
securities  he  holds  for  a  debt  until  the  debt  is  paid,  and  in  this 
case  this  right  is  being  fully  asserted.  Suppose,  on  the  trial 
at  law  on  either  of  the  (90,000  00  securities — ^the  note  or  the 
mortgage — ^it  should  be  adjudged  that  only  the  sum  of  flO,-* 
000  00  or  $15,000  00  was  due.    That  aiMiiat  aa 
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would  be  the  amonnt  of  the  judgment  on  the  other  of  those 
two  securities.  But  the  $18,0(J0  00  securities  are  respectively 
for  $7,000  00  and  $5,200  00,  and  two  for  $2,900  00  each. 
How  would  the  judgment  for  $10,000  00  or  $16,000  00  be 
disposed  of  or  divided  and  appropriated  between  those  several 
smaller  securities  ?  How  much  of  it  would  be  taken  as  part 
of  the  one  or  the  other  of  the  four  small  mortgage  and  crop 
lien  papers?  The  plaintiffi  have  asserted  their  right  to  en- 
force them,  and  they  have  th^  right,  and  the  right  to  enforce 
all  until  the  debt  is  discharged.  But  in  the  case  put,  (and 
complainant's  bill  presents  the  case  for  such  a  result,)  how  can 
the  rights  of  the  creditors  be  enforced  and  the  rights  of  the 
debtor  be  protected,  except  by  one  joint  trial  for  all  the  parties^ 
and  of  all  the  issues. 

The  difficulties  that  would  attend  the  trial  of  these  several 
cases  at  law  would  be  still  further  complicated  on  account  of 
the  proceedings  in  the  case  of  the  levy  of  the  Evans,  Gardner 
&  Ck>inpany  execution  issued  from  the  Circuit  Court  of  the 
United  States  on  the  property  of  complainant.  That  execu- 
tion is  for  a  part  of  the  debt,  constituting  the  $90,000  00 
claim. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


William  Dougherty,  plaintiflf  in  error,  tw.  Jacob  Foole, 

defendant  in  error. 

William  Dougherty,  assignee,  plaintifiF  in  error,  w.  James 

Baeber  et  al.,  defendants  in  error. 

1.  Tbe  cases  on  the  docket  having  been  continaed  for  providential  cause 
at  the  first  and  second  terms  thereof,  and  William  Dougherty  having 
died  during  the  second  term  of  the  Gcmrt,  the  motion  to  dismiss  all  the 
oases  for  want  of  jurisdiction  to  hear  them  should  be  overruled.    (R. ) 

2.  The  motion  to  dismiss  the  case  of  William  Dougbertji  assignee,  vs. 
James  Barber  et  ah,  on  the  special  grounds  stated  in  the  motion,  can- 
not be  entertained  now,  inasmuch  as  the  plaintiff  has  no  legal  repre< 
sentative  before  the  Court,  but  the  defendants  may  saggest  the  death 
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of  the  plaintiff  on  the  record,  and  take  sach  further  proceedings  in  the 
case  as  are  authorized  by  the  26th  Rale  of  thia  Court.    (B.) 
8.  In  all  the  other  cases  in  which  William  Dougherty,  Esq.,  was  of  coon- 
sel  only,  the  parties  mast  be  prepared  to  prosecute  the  same  at  the 
present  term  of  the  Court,  or  they  will  be  dismissed.     (R.) 

Continuanoe.  Providential  cause.  Practice  in  the  Sa- 
preme  Court.  Jurisdiction.  Before  the  Supreme  Court 
January  Term,  1873. 

In  addition  to  the  two  cases  above  stated,  there  were  upon 
the  docket  of  the  Supreme  Court  thirty -seven  other  cases  in 
which  William  Dougherty,  Esquire,  was  either  plaintiff  in  er- 
ror or  of  counsel  for  the  plaintiff  in  error.  All  of  these  causes 
were  returnable  to  January  term,  1872.  At  that  term,  on  ac- 
count of  the  sickness  of  Mr.  Dougherty,  they  were  continued 
for  providential  cause.  At  the  July  term,  1872,  they  were 
again  continued  for  the  same  cause.  During  this  term  of  the 
Court,  but  after  the  continuance  of  said  cases,  Mr.  Dougherty 
died.  When  the  cases  were  called  at  the  January  term,  1873, 
counsel  for  defendant  in  error  moved  the  Court  for  an  order 
dismissing  the  writs  of  error,  upon  the  ground  that  the  Su- 
preme Court  had  no  jurisdiction  under  the  Constitution  to 
hear  them,  after  the.  expiration  of  the  second  term. 

A  motion  was  also  made  to  dismiss  the  case  of  William 
Dougherty,  assignee,  vs,  James  Barber  et  al.,  on  special  grounds 
stated  in  the  motion,  unnecessary  here  to  be  set  forth. 

H.  L.  Benning;  M.  J.  Crawford;  R.  J.  Moses;  W.  F. 

Williams,  for  the  motion. 

A.  B.  Culberson;  A.  T.  AkeriolN,  contra. 

Warker,  Chief  Justice. 

1.  When  the  Supreme  Court  was  originally  created  by  an 
amendment  of  the  State  Constitution,  all  cases  in  that  0>art 
had  to  be  disposed  of  at  the  first  term,  except  for  providendal 
cause.  The  'Court  could  not,  in  its  discretion,  withhold  its 
judgment  until  the  next  term  after  the  case  was  argued.    To 
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enable  the  Court  to  do  that,  the  power  to  do  so  was  granted, 
as  we  find  it  in  the  Constitation  of  1868.  The  Constitution, 
instead  of  declaring  that  all  cases  should  be  disposed  of  at  the 
first  term,  except  for  providential  cause,  now  declares  that  the 
Supreme  Court  shall  dispose  of  every  case  at  the  first  or  second 
term  after  the  writ  of  error  is  brought.  The  case  is  to  be 
prosecuted,  or  argued  now,  at  the  first  term  of  the  Court,  un- 
less prevented  by  providential  cause,  just  as  was  required  to 
have  been  done  under  the  original  amended  Constitution  crea- 
ting the  Court,  but  under  the  power  granted  to  dispose  of  every 
case  at  the  first  or  second  term  after  the  writ  of  error  is  brought, 
the  Court  may,  in  its  discretion,  withhold  its  judgment  until 
the  next  term  after  the  case  is  argued,  which  it  could  not  have 
done  unless  the  power  had  first  been  granted  to  extend  the 
dispo^tion  of  the  case  to  the  second  term  of  the  Court,  in- 
stead of  restricting  such  disposition  of  the  case  to  the  first 
term,  as  was  done  under  the  original  Constitution  creating  the 
Court,  and  that  was  all  the  Constitution  of  1868  intended 
when  it  declares  that  the  Court  shall  dispose  of  every  case  at 
the  first  or  second  term  after  the  writ  of  error  is  brought,  leav- 
ing the  question  as  to  prosecuting  the  case  when  prevented  by 
providential  cause  just  where  it  stood  und^  the  old  Constitu- 
tion. The  cases  on  the  docket  have  been  continued  twice  for 
providential  cause,  the  plaintiff  is  now  dead,  and  the  question 
is,  whether  the  same  shall  be  dismissed  for  want  of  jurisdic- 
tion of  the  Court  to  hear  them  under  the  Constitution  afl;er 
Ihe  expiration  of  the  second  term  of  the  Court 

It  is  insisted  that  the  continuance  of  the  cases  fer  providen- 
tial cause  does  not  take  them  out  of  the  provisions  of  the  Con- 
stitution before  cited,  which  requires  the  Court  to  dispose  of 
every  case  at  the  first  or  second  term  afl«r  the  writ  of  error  is 
brought ;  that  providential  cause  after  the  first  term  constitutes 
no  exception.  This  provision  of  the  Constitution  should  re- 
ceive a  reasonable  interpretation.  Providential  cause  is  recog- 
nized by  the  Constitution  as  a  valid  cause  for  not  prosecuting 
the  case  at  the  first  term,  but  does  not  restrict  the  continuance 
of  the  case  for  providential  cause  to  the  first  term  only.  The 
Vol.  XLYin.  40. 
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case  is  to  be  heard  at  the  first  term,  bat  provideotial  cause  is 
a  good  reason  for  not  hearing  it  at  that  term.  Why  should 
not  providential  cause  be  equally  as  good  a  reason  for  not 
hearing  the  case  at  the  second  as  at  the  first  term  ?  The  Cost- 
stitution  does  not  declare  that  cases  shall  not  be  oontinned  after 
the  first  term  for  providential  cause,  or  that  no  ease  shall  be 
continued  more  than  once  for  providential  cause.  The  fiur  and 
reasonable  interpretation  of  the  Constitution  is,  that  the  Court 
shall  dispose  of  every  case  at  the  first  or  second  term  after  writ 
of  error  brought,  unless  the  parties  are  prevented  £rom  prose- 
cuting the  same  by  providential  cause.  Providential  cause  is 
the  only  exception  recognized  by  the  Constitution  as  an  ex- 
cuse for  delay.  When  a  party  is  prevented  from  prosecuting 
his  case,  either  at  the  first  or  second  term  of  the  Court,  by 
providential  cause,  there  is  nothing  in  the  Constitution  which 
imputes  to  him  la<Jie8  or  defiiult  on  that  account.  The  act  of 
God  worketh  injury  to  no  one,  and  that  is  the  principle  recog- 
nized by  the  Constitution  in  the  prosecution  of  cases  in  this 
Court.  Unless  prevented  by  providential  cause,  every  case 
must  be  prosecuted  at  the  first  term  of  the  Court  after  the  writ 
of  error  is  brought,  and  must  be  disposed  of  by  the  Court  at 
the  first  or  second  term,  but  the  Court  may,  in  its  discretion, 
withhold  its  judgment  until  the  next  term  aft:er  the  case  is 
argued  under  the  power  granted  to  dispose  of  it  at  the  second 
term  of  the  Court,  and  this  may  be  done  without  any  provi- 
dential cause  being  shown.  This  grant  of  power  to  the  Court, 
to  dispose  of  the  cases  in  its  diaotetion  at  the  first  or  second 
term,  had  no  reference  whatever  to  the  continuance  of  cases 
for  providential  cause.  That  question  stands  under,  the  new 
Constitution  just  as  it  stood  under  the  old  one.  If  a  case 
should  be  continued  at  the  first  term  for  providential  cause, 
and  just  before  the  second  term  of  the  Court  the  party  should 
die,  or  should  die  during  the  second  term,  as  in  this  case,  and 
his  estate  unrepresented,  the  case  would  have  to  be  dismissed, 
under  the  construction  contend^  for.  The  providential  cause 
of  the  party's  death  would  not  save  it.  The  death  of  the 
plaintiff  during  the  second  term  of  the  Court,  or  at  any  other 
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time,  is  not  made  by  the  Constitution  an  exceptional  case  of 
providential  cause,  and  the  Courts  should  not  make  it  one  and 
disregard  all  other  cases  of  providential  cause  in  giving  a  con- 
struction to  those  words.  The  Mr  and  reasonable  interpreta- 
tion of  the  Constitution,  in  our  judgment,  is  to  hold  that  when 
a  party  is  prevented  by  providential  cause  from  prosecuting 
his  case  in  the  Court,  that  no  laches  is  to  be  imputed  to  him, 
and  that  the  time  within  which  he  is  to  prosecute  his  writ  of 
error  does  not  run  against  him,  that  he  is  excepted  from  hav- 
ing his  case  dismissed  on  the  ground  of  providential  cause : 
Broom's  Legal  Maxims,  171.  The  cases  on  the  docket  hav- 
ing been  continued  by  this  Court  for  providential  cause  at  the 
first  and  second  terms  thereof,  and  Mr.  Dougherty  having  died 
during  the  second  term  of  the  Court,  the  motion  to  dismiss  all 
the  cases  for  want  of  jurisdiction  of  the  Court  to  hear  them 
should,  in  our  judgment,  be  overruled. 

2.  The  motion  to  dismiss  the  case  of  William  Dougherty, 
assignee,  vs.  Barber  et  oZ.,  on  the  special  grounds  stated  in  the 
motion  cannot  be  entertained  now,  inasmuch  as  the  plaintiff 
has  no  l^al  representative  before  the  Court  in  that  case,  but 
the  defendants  may  suggest  the  death  of  the  plaintiff  on  the 
record,  and  take  such  further  proceedings  in  the  case  as  au- 
thorized by  the  26th  rule  of  this  ^Court  if  they  shall  think 
proper  to  do  so. 

3.  In  all  the  other  oases  in  which  Mr.  Dougherty  was  coun- 
sel onljr,  the  parties  must  be  prepared  to  prosecute  the  same  at 
the  present  term  of  the  Courts  or  they  will  be  dismissed. 


•Frederick  Cox,  plaintiff  in  error,  vs.  Samtjel  W.  Cox, 
defendant  in  fi.  fa.^  and  George  Wadsworth,  claimant, 
defendants  in  error. 

Under  section  3027  of  Irwin's  Revised  Code,  autborizing  parties  having 
equitable  causes  of  action  to  institate  proceedings  for  their  recovery  on 
the  law  side  of  the  Superior  Court,  it  is  not  competent  for  a  plaintiff 
ia  execution  oa  the  trial  of  «o  issue,  made  upon  an  affidavit  of  a  '^claim 
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ant/'  of  a  tract  of  land  levied  on  by  the  ft,  /«.,  to  enlarge  and  change 
the  issue  by  alleging  that,  thoogh  the  land  is  not  snbject  to  the  execn- 
tion,  yet  it  was  bought  by  the  claimant  from  the  defendant,  with  fall 
notice  that  the  purohase  money  for  the  same  was  still  due  to  the  plain- 
tiff,  and  that  the  land  is  therefore  snb}ect  io  the  vendor's  lien  for  tbe 
purchase  money,  which  is  the  debt  on  which  the  judgment  levied  is 
founded.  The  amendment  is  not  sufficiently  germiUD  to  the  issue  formed 
under  our  claim  laws  to  justify  it. 

Claim.  Equitable  remedy.  Amendment.  Before  Judge 
McCuTCHEN.  Whitfield  Superior  Court  July  Adjoomed 
Term,  1872. 

Frederick  Cox  levied  an  execution  in  his  iavor  against 
Samuel  W.  Cox,  on  a  lot  of  land  in  the  county  of  Whitfield, 
which  was  claimed  by  George  Wadsworth.  When  the  lasae 
thus  formed  was  called  for  trial,  plaintiff  in  fi.  fa,  proposed 
to  amend  the  pleadings  substantially  as  follows: 

That  the  property  levied  on  is  subject  to  the  payment  of 
said  execution,  because  the  amount  due  on  the  judgment  is 
for  the  purchase  money  of  the  same.  Plaintiff  prays  that  his 
lien  as  vendor  may  be  set  up  and  enforced,  for  that  at  the  time 
of  the  sale  of  said  land  the  defendant  executed  his  note,  dated 
June  27th,  1854,  for  $200  00,  which  recited  that  it  was  for 
the  purchase  money  of  said  lot  of  land,  plaintiff  at  the  same 
time  executing  his  deed  to  said  lot,  conveying  the  same  to  the 
defendant.  That  plaintiff,  at  the  time  of  the  sale,  insisted  and 
intended  to  insist  upon  his  lien  as  vendor  for  the  purchase 
money.  That  plaintiff  now  insists,  and  proposes  to  show  that 
the  claimant,  at  and  before  his  purchase  of  said  land  from 
said  defendant,  was  iully  acquainted  with  the  facts  aforesaid. 
That  plaintiff,  under  these  circumstances,  insists  that  the  land 
shall  be  made  subject 

To  this  proposed  amendiqent  claimant  demurred.  The  de- 
murrer was  sustained,  and  plaintiff  excepted. 

The  evidence  made  the  following  case: 

Judgment  was  rendered  in  favor  of  plaintiff  against  de- 
fendant, on  November  7th,  1866,  and  execution  issued  on  the 
27th  day  of  the  same  month.    A  levy  vras  made  on  the  land 


ATLANTA,  JANUARY  TERM,  1873.        621 

Cox  vi»  Cox  aod  Wadaworth. 

ia  controversy  on  April  6th|  1869^  and  a  claim  eutered  by 
Wadsworth  on  the  24th  day  of  the  same  month.  The  lot 
was  conveyed  by  plaintifi'  to  defendant  on  Jane  27th^  1854, 
and  po89680ion  held  by  the  latter  until  May  20th,  1862,  when 
be  conveyed  the  same  to  claimant  In  the  course  of  the  trial 
plaintiff  proposed  to  prove  the  fitcts  set  up  in  the  amendmeut 
aforesaid.  The  evidence  was  excluded,  and  plaintiff  excep* 
ted« 

The  jury  returned  a  verdict  in  &vor  of  the  claimant   Plain-^ 
tiff  assigns  error  upon  the  exceptions  aforesaid. 

Jesse  A.  Glenn  ;  W.  H.  Dabnby,  for  plaintiff  in  error. 

J.  A.  R.  Hanks;  D.  A.  "Walker;  W.  K.  Moore,  for 
defendant 

McCay,  Judge. 

We  recognize  fully  the  right  of  any  suitor  to  set  up,  on  the 
law  side  of  our  Superior  Court,  ^*  an  equitable  cause  of  action.'' 
Section  3027  of  Irwin's  Revised  Code  expressly  ^rmits  this 
to  be  done,  and  authorizes  and  directs  the  Court  to  so  mould 
its  proceedings  as  to  give  effect  to  this  right  Nor  are  we  able 
to  see  why  this  section  of  the  Code  does  not  include  causes  of 
action  which  are  purely  equitable,  as  well  as  those  recognissed, 
though  not  fully  enforced,  by  Courts  of  law  in  England  and 
in  other  States,  by  reason  of  the  defective  machinery  of  such 
Courts.  The  words  of  the  Code  are,  ^*  an  equitable  cause  of 
action."  This  can  only  mean  a  right  which  a  Court  of  equity 
will  enforce,  and  if  it  means  anything,  it  must  include  rights 
which,  before  that  tipie,  were  purely  of  equitable  cognizance, 
as  well  as  those  which,  while  fully  recognized  at  law,  were 
only  imperfectly  enforced,  by  reajon  of  the  rigidity  and  nar- 
rowness of  its  machinery. 

The  truth  is,  that  the  Act  of  1820  was  intended  to  declare 
that  common  law  Courts  had,  in  this  State,  full  equity  juris- 
diction, except  to  compel  an  answer,  on  oath,  from  the  de- 
fendant   But  as  the  Act  of  1820  gave  the  Superior  Court  no 
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power  to  alter  its  former  modes  of  prooeeding  or  mould  hs 
prooesses  and  proceedings,  otherwise  than  as  they,  from  time 
immemorial,  bad  existed,  the  Act  of  1820  was,  in  many  re- 
spects, a  dead  letter.  But  section  3027  of  the  Code,  in  terms, 
meets  this  difficulty,  and  clothes  the  Court  with  this  power,  so 
that  now  it  is  the  plain,  clear  law  of  this  State  .that  ^'no 
suitor  is  compelled  to  appear  on  the  equity  side  of  the  Court, 
but  he  may  institute  Mb  proceeding  for  an  eqaUable  cause  of 
adion  upon  the  common  law  side  of  the  Court  at  his  option, 
and  the  Court  may  allow  the  jury  to  find  a  verdict  and  a 
judgment  be  rendered  thereon  so  moulded  and  firamed  to  give 
equitable  relief  in  the  case,  as  verdicts  and  decrees  are  ren- 
dered and  framed  in  equity  proceedings/'  If  to  this  general 
provision,  conferring  jurisdiction  to  the  common  law  Court  of 
equitable  causes  of  action,  we  add  section  3185  of  the  Revised 
Code,  that  "  for  every  right  there  shall  be  a  remedy,  and  ev«y 
Court  having  jurisdiction  of  the  one  may,  if  necessary,  frame 
the  other."  We  are  not  prepared  to  say  that  there  is  any  equit- 
able right  recognized,  as  capable  of  enforcement  by  a  Court, 
that  may  not  be  enforced  in  some  Court  of  law  in  this  State. 
The  right  to  institute  a  prooeeding  for  an  equitable  cause 
of  action  is  given.  The  right  to  frame  the  form  of  the  rem- 
edy and  the  right  to  mould  the  judgment  are  all  fully  and 
expressly  given.  What  else  is  wanting  ?  Nothing,  as  I  think, 
to  give  power.  If  anything  is  wanting,  it  is  some  provision 
to  restrain  rather  than  to  enlarge  the  equitable  powers  of  a 
Court  of  law,  or  to  abolish  the  equity  side  of  the  Court  alto- 
gether. As  the  matter  stands  now,  we  have  a  Court  of  law 
with  full  equity  powers,  and  a  Court  of  equity  with  nothing 
but  equity  powers,  and  the  anomaly  exists  of  a  state  of  things 
when,  if  you  call  the  Superior  Court,  in  your  petition,  simply 
the  Superior  Court,  you  miy,  if  you  plead  and  pray  rightly, 
get  a  decree  covering  the  powers  of  both  a  law  and  an  equity 
jurisdiction;  but  if  you  call  the  Court,  in  your  petition,  a  Court 
of  equity,  you  may  be  driven  from  the  tribunal  by  a  decii^on 
that  there  is  an  adequate  remedy  at  law,  and  yet  the  statute 
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gives  a  lemedy  at  law  in  all  cases.  We  hope  the  Legislature 
will  correct  this  anomaly. 

But  whilst,  as  we  have  said,  we  fully  recc^ize  the  'equita- 
ble jurisdiction  of  a  Court  of  law,  we  do  not  and  we  must 
not  in  either  forum  mix  up  and  confound  rights  and  causes 
of  action  wholly  distinct  in  their  nature.  You  cannot  join 
a  claim  for  damages  caused  by  slander  with  a  claim  for  money 
due  on  a  promissory  note.  You  cannot  sue  out  a  distress 
warrant  for  rent  and  add  a  count  for  the  prioe  of  a  horse. 
You  cannot  commence  a  suit  for  the  foreclosure  of  a  mort- 
gage, under  the  statutory  priviliage  of  a  rule  nisi,  and  amend 
it  by  praying  for  the  gection  of  an  intruder.  In  other 
words,  we  do  not  understand  by  this  enlargement  of  the  pow- 
ers of  a  Court  of  law,  that  a  Court  of  law  can  grant  equita- 
ble relief  except  upon  proper  pleadings.  We  doubt  not  that 
with  proper  averments  and  parlies,  a  Court  of  law  may  de- 
cree the  sale  of  land  to  satisfy  an  equitable  lien;  but  we  do 
not  think  this  could  be  done  by  way  of  amendment  to  a  pro- 
cess for  ejecting  a  tenant  holding  over  after  the  expiration  of 
his  term.* 

Onr  daim  laws  afford  a  statutory  remedy  for  a  special  case. 
They  are  sui  generis.  An  officer  has  seized  and  threatens  to 
sell  a  tract  of  land,  by  virtue  of  an  execution  against  A.  B 
insists  that  the  land  does  not  belong  to  A,  and  that  it  is  not 
Sfobject  to  the  judgmefni  against  A ;  that  the  sheriff  has  no  an- 
thority  to  seize  and  seU  the  land.  Our  claim  laws  provide' 
that  in  such  cases,  the  party  setting  up  the  claim  may  file  an 
affidavit,  etc.,  that  the  sheriff  shall  not  sell,  but  return  the 
papers,  etc.,  and  that  an  issue  shall  be  made  up  and  tried,  etc. 
That  has  been  done  in  this  case.  It  is  now  proposed  to  change 
the  issue  entirely.  The  proceeding  was  instituted  by  the 
claimant  to  test  the  question  whether  the  land  was  subject  to 
the  judgment;  whether  the  sheriff  had  a  right,  by  tnHue  of 
the  process  in  his  hands,  to  seize  and  sell  it. 

It  is  now  proposed  to  amend  the  issue  by  admitting  thsit 
the  land  is  7^  subject  to  the  judgmenty  that  the  seizure  of  it 
was  a  trespass,  but  that  the  plaintiff  is  nevertheless  entitled, 
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after  be  has  got  another  judgmait^  to  sell  the  land  for  the  pay- 
ment of  this  debt.  It  seems  to  ns  that  this  is  an  utter  mis- 
conception of  the  claim  laws.  The  proceeding  they  provide 
for  is  just  as  special  and  confined  to  the  particalar  matter 
of  the  levy  and  the  Uen  of  the  judgment,  as  a  distress  war^ 
rant  is  confined  to  rent,  or  a  rule  against  the  sheriff  to  con- 
tempt. Here  is  a  levy  on  kmdj  the  law  requires  the  issue  on 
the  claim  affidavit  to  be  tried  in  the  county  where  the  land 
lies.  It  is  proposed  to  combine  with  this  an  issue  which  is 
essentially  personal,  and  must  be  tried  in  the  county  of  the 
defendant's  residence.  The  plaintiff  comes  into  Court  and 
admits  that  he  had  no  right  to  have  the  land  levied  on — ^that 
the  claimant's  affidavit  is  true  in  every  sense — true  at  law  and 
true  in  equity.  The  land  is,  in  fact,  not  sulgect  to  the  judg- 
ment, nor  can  it  be  made  subject  to  the  lien  of  this  premd 
judgment,  either  at  law  or  equity.  Suppdbe  the  am^idntent 
proposed  had  said  that  though  the  land  was  not  subject  to  the 
judgment,  yet  he,  the  plaintiff,  had  a  written  mortgage,  duly 
recorded,  made  by  the  owner  of  the  land  fi>r  the  note  on  which 
this  judgment  is  founded,  and  that,  therefore,  the  land  though 
not  subject  to  the  lien  of  the  judgment  levied,  was  yet  subject 
to  the  mortgage  lien  which  he  prayed  might  be  foreclosed.  I 
put  these  instances  to  show,  as  I  think,  the  absurdity  of  the 
position  assumed  by  the  plaintiff  in  error. 

We  think  the  Court  was  right  in  refusing  this  amendmait 
It  was  not  germain  to  the  matter  in  hand.  It  admitted  the 
plaintiff  out  of  Court.  We  do  not  intend  to  say  that  both 
the  plaintiff  and  the  claimant  may  not  introduce  amendments 
setting  up  equities,  but  that  the  equities  set  up  must  go  to 
illustrate  the  issue,  to-wit :  the  authority  of  the  aher^  to  make 
the  levy.  They  must  show  that  the  land  is  sulject  to  the  Km 
of  the  judgment  on  the  part  of  the  plaintiff,  or  if  put  on  by 
the  claimant,  they  must  go  to  show  that  the  land  is  not  sub- 
ject. 

^  Neither  party  can  set  up  a  new  and  distinct  issu^  as  that 
one  owes  the  other,  or  that  if  the  judgment  is  not  a  lien,  some 
other  paper  or  parol  contract  does  give  him  a  lien  on  the  liuid ; 
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that  if  he  has  not  now  an  authority  to  seue  and  sell  the  land, 
certain  facts  exist  which  will  justify  the  Court  in  giving  a 
judgment  which  will  authorize  him  to  do  so. 
Judgment  afiSnned. 

Warneb,  Chief  Justice,  concurring, 

I  concur  in  the  judgment  of  the  Court  in  this  case,  on  the 
ground  that  a  common  law  Court  in  this  State  has  no  juris- 
diction to  enforce  a  vendor's  equitable  lien  on  the  land.  If 
the  common  law  Court  has  jurisdiction  for  that  purpose,  I  see 
no  good  reaton  why  it  should  not  be  enforced  in  a  claim  case 
pending  on  the  common  law  side  of  the  Court,  as  well  as  in 
any  other  case,  and  the  verdict  be  so  moulded  as  to  do  full 
justice  to  the  parties,  as  provided  by  tlie  3504th  section  of  the 
Code.  The  vendoi^s  equitable  lien  on  the  land  for  the  unpaid 
purchase  money  due  therefor  is  not  such  an  equitable  eauae  of 
action  as  may  be  instituted  on  the  common  law  side  of  the 
Court,  as  contemplated  by  the  3027th  section  of  the  Code. 
The  vendor's  lien  is  the  mere  creature  of  a  Court  of  equity, 
and  can  only  be  recognized  and  enforced  in  that  Court.  Gen- 
erally, equity  jurisprudence  embraces  the  same  matters  of  ju- 
risdiction and  modes  of  remedy  in  Georgia  as  was  allowed  and 
practiced  in  England :  Code,  3045. 


James  R.  Sheldon,  plaintiff  in  error,  vs.  The  Southern 
E:ipPBESS  CoHPAKY,  defendant  in  error. 

1.  Where  A  is  indebted  to  B,  and  transfers  to  him  as  collateral  security 
a  receipt  given  to  A  for  a  note  for  collection,  it  being  for  a  larger 
amonnt  than  A's  debt  to  B ;  and  the  bailee  who  has  the  note  for  col- 
lection, with  knowledge  oi  the  transfer  and  consenting  thereto*  permits 
it  to  go  into  the  possession  of  A,  who  collects  it  and  pays  B  a  portion 
of  his  debt,  the  measure  of  damages  in  an  action  of  trover  by  B  against 
the  bailee,  is  the  unpaid  portion  of  B's  debt  from  A.  As  B  would  not 
be  liable  over  to  A  for  any  balance,  his  claim  for  damages  is  limited  to 
the  amonnt  of  hb  special  property  in  the  note. 


626         SUPREME  COURT  OP  GEORGIA. 

Sheldon  vs.  The  Soathem  Bzpress  Company. 

2.  On  the  trial  it  waa  competent  for  the  bailee  to  proTe  that  when  he  ma 
notified  by  A  and  B,  who  were  together,  of  the  transfer,  he  waa  notia* 
formed  that  it  was  made  as  collateral  security,  bat  on  the  contrary  it 
was  stated  by  A  that  the  transfer  was  made  only  that  the  money  might 
be  paid  to  6  in  the  event  that  A  was  absent,  as  he  expected  to  be  ab- 
sent, provided  B  was  present  when  such  a  statement  was  made. 

8.  Under  the  facts  as  they  appear  in  the  record,  it  would  have  been  prop- 
er to  have  submitted  the  question  to  the  jury  whether  B  was  present  at 
the  time  A  made  the  statement  to  the  bailee's  agent. 

Bailment  Evidence.  Before  Judge  Schley.  Chaiham 
Superior  Court    May  Term,  1872. 

Sheldon  brought  suit  against  the  Southern  Express  Com- 
pany for  the  value  of  a  promissory  note,  dated  Januaiy  4th, 
1868,  due  January  1st,  1870,  for  the  sum  of  $1,250  00  in 
gold,  with  interest  thereon  at  ten  per  cent,  from  date,  signed 
by  C.  S.  Bennett,  which  note  he  alleged  that  he  delivered  to 
the  defendant  at  Savannah,  Greorgia,  on  December  6th,  1869, 
to  be  conveyed  to  Columbia,  Texas,  there  to  be  collected  and 
the  proceeds  to  be  returned  to  him  at  Savannah.  He  farther 
alleged  that  the  defendant  has  neither  returned  to  him  the 
note  or  its  proceeds,  to  his  damage  $5,000*00.  The  defend- 
ant pleaded  the  general  issue. 

The  facts  of  the  case  are  as  follows: 

On  the  day  stated  in  the  declaration,  one  Frank  Tillman 
delivered  the  note  in  controversy  at  Savannah,  to  the  defend- 
ant, taking  a  receipt  therefor,  in  which  the  defendant  agreed 
to  collect  said  note,  together  with  the  interest  on  another  note 
due  by  the  same  party,  amounting  in  all  to  $1,500  00  in  gold. 
Tillman  was  indebted  to  the  plaintiff  in  the  sum, of  $1,007  50, 
to  secure  the  payment  of  which  he  transferred  the  said  ex- 
press  receipt  to  him,  of  which  due  notice  was  given  to  the  de- 
fendant When  the  note  reached  its  destination  the  maker 
was  unwilling  to  pay  the  interest  on  the  other  note  unless  it 
was  produced,  and  the  defendant  declined  to  receive  the  prin* 
cipal  and  interest  on  the  note  in  its  possession  unless  the  en- 
tire amount,  making  in  all  $1,500  00  in  gold,  was  paid.  The 
defendant  notified  Tillman  of  these  fitots,  who  informed  the 


ATLANTA,  JANUARY  TERM,  1873,        627 

Sheldon  vs.  The  Southern  Express  Company. 

^^—^^■^^^^^■^■^^^— —  T  —■■■  ■■■  ■  ■■■■■■—       I-   .1^  -  -—     -     .  ■       ^     ■    ^^■  ^^m^^  ^^^^^ 

plaintiff,  and  asked  him  to  go  to  Texas  to  attend  to  the  mat- 
ter, which  he  declined  doing.  Tillman  went  to  Texas,  pro- 
cured the  note  from  the  defendant,  collected  from  the  maker 
$1,660  00,  returned  to  Greorgia  and  paid  to  the  plaintiff  $220 
in  gold. 

The  matter  directly  in  issue  was  whether  the  defendant  was 
liable  to  the  plaintiff  for  the  entire  value  of  the  note,  or  only 
for  the  balance  due  by  Tillman  on  the  indebtedness,  to  secure 
which  the  note  was  transferred. 

Ihider  the  instructions  of  the  Court  the  jury  returned  a  ver- 
dict for  the  plaintiff  for  $1,500  00  in  gold,  with  interest  from 
January  1st,  1870.  Whereupon,  the  defendant  moved  for  a 
new  trial  npon  the  following  grounds,  to- wit: 

Ist.  Because  the  evidence  discloses  that  the  said  express  re- 
ceipt was  transferred  to  Sheldon,  the  plaintiff,  to  secure  a  debt 
of  $1,007  60,  in  currency  of  the  United  States,  and  that  the 
sum  of  $220  00  in  gold  was  paid  by  Tillman  to  Sheldon  out 
of  the  proceeds  of  the  note  collected  by  him  in  Texas,  thus 
reducing  the  sum  actually  due  Sheldon  by  Tillman  to  less 
than  $800  00  in  currency,  whereas,  the  verdict  of  the  jury 
gives  him  $1,500  00  in  gold,  with  interest  from  the  1st  of 
January,  1870,  and  is  contrary  to  law. 

2d.  Becavise,  if  Sheldon  recovered  in  this  action  more  than 
the  amount  actually  due  to  him  by  Tillman,  he  must  recover 
and  hold  the  same  as  the  trustee  for  Tillman,  whereas,  Tillman 
actually  has  no  interest  in  said  amount,  having  already  re- 
ceived the  note  from  the  defendant,  and  coUeffced  the  whole 
amount. 

3d.  Because  the  said  Judge  erred  in  excluding  the  testi- 
mony of  Adams,  to  the  effect  that  Tillman  had  explained  to 
him  that  his  reason  for  trapsferring  the  receipt  to  Sheldon  was 
that  he  was  going  away  from  the  city  and  wished  the  money 
paid  to  Sheldon  only  in  the  event  of  its  coming  during  his 
absence,  and  that  the  fact  of  its  being  transferred  as  collateral 
security  was  never  disclosed  to  him. 

4th.  Because  the  said  Judge  erred  in  ruling  that  the  de- 
fendant could  not  explain  its  understanding  of  the  contract 
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made  bj  the  transfer  of  the  receipt,  when  notice  of  the  same 
was  given  to  the  agent,  Adams. 

6th.  Because  the  said  Jadge  erred  in  charging  the  jury, 
'^  that  they  could  not  take  into  consideration  anj  of  the  evi- 
dence going  to  show  what  amount  was  actually  due  fit)m  Till- 
man to  Sheldon,  bat  that  if  they  found  that  Tillman  trans- 
ferred the  receipt  to  Sheldon,  and  that  the  defendant  iras 
notified  of  the  transfer,  then  Sheldon  was  entitled  to  recover 
the  full  amount  of  the  receipt,  without  regard  to  the  amount 
due  from  Tillman  to  Sheldon,  or  any  amount  paid  by  Tillman 
to  Sheldon.'' 

The  motion  was  sustained  and  a  new  trial  ordered.  The 
plaintiff  excepted,  and  now  assigns  said  ruling  as  error. 

George  A.  Mebcer  ;  Henby  B.  Tompkub^,  for  plaintiff 
in  error. 

Law,  Lovell  &  Faixiqant;  Joseph  P.  Carr,  for  the 
defendant. 

Trippe,  Judge. 

1.  The  general  rule  in  an  action  of  trover,  as  to  the  meas- 
ure of  damages,  is  the  value  of  the  property  wrongfully  taken 
or  converted ;  and  this  is  so,  whether  the  action  be  brought 
by  the  general  or  absolute  owner,  or  by  one  who  has  a  special 
property  or  interest  in  the  thing,  such  as  a  bailee,  pawnee,  etc 
Of  this  latter#la8s,  is  one  who  holds  the  property  as  collat- 
eral security  for  a  debt  due  from  the  bailor.  The  reason  why 
the  bailee  in  such  a  case  as  last  stated,  is  allowed  to  recover 
the  whole  amount  of  the  value  of  the  thing  pledged,  is,  be- 
cause if  the  whole  value  is  not  greater  than  his  claim,  then 
all  is  his,  and  if  it  be  greater,  he  is  liable  over  to  the  general 
owner  or  bailor  for  any  excess  in  its  value  beyond  tiie  debt  for 
which  it  is  pledged.  And  not  only  this,  but  it  is  the  oalj 
way  in  which  the  bailor's  right  to  that  excess  can  be  asserted, 
unless  by  two  actions  against  the  wrong  doer.  If,  then,  the 
reason  of  the  principle  that  the  bailee  can  reoov^  the  fiill 
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valne  of  the  thing  converted,  is  on  aoooant  of  the  ulterior 
interest  of  the  bailor,  and  that  interest  be  discharged  or  sat- 
isfied oat  of  the  property  itself,  will  not  the  mle  cease?  The 
liability  on  the  part  of  the  bailee,  as  trustee  for  any  surplus, 
no  longer  exists.  The  right  of  the  bailor  is  gone  by  his  own 
act  in  accepting  satiefaotion,  and  if  what  be  left  and  what  the 
bailee  does  recover,  be  sufficient,  and  in  fact  does  disoiiarge 
his  whole  claim,  he  can  have  no  right  to  complain  that  he  is 
not  allowed  to  recover  what  belongs  to  nobody.  This  limita- 
tion  on  the  measare  of  damages,  restricting  it  in  certain  cases 
similar  to  this,  to  the  real  damage  sustained  by  the  plaintiff 
in  the  injury  to  his  special  property,  is  fully  recognized  in 
many  cases:  9  Pick,  651;  4  Blackf.,  348;  47  Penn.,  118; 
Hilliard  on  Remedies  for  Torts,  41 2, 413 ;  Sedg.  on  Damages, 
482.  In  18  Pick,  288,  Shaw,  Chief  Justice,  thus  ilhistrates 
this  point:  ^'A  fector  has  a  lien  on  goods,  to  half  their  value. 
The  principal  becomes  bankrupt,  and  the  property  vests  in 
the  assignees,  subject,  of  course,  to  all  legal  liens.  The  assign- 
ees, denying  and  intending  to  contest  the  Motor's  lien,  get  pos- 
session of  the  goods  and  convert  them.  The  fiictor  brings 
trover,  establislies  his  lien  and  recovers.  How  shall  the  dam- 
ages be  assessed?  If  he  recover  the  full  value  of  the  goods, 
he  will  be  responsible  back  to  the  defendants  themselves,  for 
a  moiety  of  the  value.  To  avoid  circuity  of/action,  why 
should  not  damages  be  assessed  to  the  amount  of  the  lien. 
He  is  fully  indemnified,  the  balance  of  the  value  is  in  the 
hands  of  those  entitled  to  it,  and  the  whole  controversy  is 
settled  in  oae  suit.'' 

2.  It  does  not  satisiactorily  appear  from  the  record,  whether 
or  not  the  plaintiff  was  present  at  the  time  Tillman  made  the 
statement  proposed  to  be  proved  by  Adams,  the  agent  of.  the 
express  company.  If  he  was  present,  the  evidence  was  ad- 
missible. Its  admission  and  consideration  by  the  jury,  would 
not  be  in  violation  of  the  mle  that  parol  evidence  cannot  add 
to  or  vary  a  written  contract.  This  was  not  an  action  on  a 
written  oontract  between  plaintifi^  and  defendant.  It  was  an 
Older  indcHTsed  on  defendant's  receipt  to  Tillman  to  pay  the 
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within  to  plaintiflp.  The  evidence  offered  was  to  show  why 
that  order  was  given^  to-wit:  that  it  was  only  intended  to 
make  plaintiff  the  agent  of  Tillman.  In  Oarhart  Brother$ 
&  Company  V8^  WynUy  22  Georgia^  24^  it  was  held,  that  ''it 
may  be  shown  by  parol  evidence  that  the  indorsement  of  a 
note  was  made  for  a  special  purpose,  for  instance,  as  an  ou- 
thority  to  collect.''  In  that  case  the  plaintiffs  were  permitted 
to  prove  that  their  own  indorsement  did  not  convey  the  title, 
and  only  constituted  the  irhdorsee  an  agent  to  collect^  when 
such  was  the  fact,  and  that  fact  was  notified  to  one  of  the 
parties  to  the  note  (an  indorser)  who  gave  that  agent  notice  to 
sue. 

3.  If  the  Conrt  be  clearly  satisfied  that  the  plaintiff  was 
present,  the  testimony  should  be  admitted.  If  it  be  evident 
that  he  was  not  present,  of  course  it  should  not  be  admitted, 
for  it  then  could  not  affeci  the  plaintiff.  The  &cts  proven 
might  leave  it  such  a  question  as  to  be  properly  left  to  the 
jury  under  a  proper  charge  by  the  Court  on  that  point. 

Judgment  affirmed. 


The  Eagle  Makitpacturing  Company  et  oL^  plaintiffi  in 
error^  t».  Charles  Wise,  defendant  in  error. 

1.  Where,  in  view  of  the  previoos  ralings  of  the  Sapreme  Goart,  it  ap- 
pears that  a  case  was  brought  up  merelj  for  delay,  damages  will  be 
awarded.    (R.) 

2.  Where  plaiutifif  iu  error  seeks  to  withdraw  the  writ  of  eTror,  the  rec- 
ord will  be  opened}  on  motion  of  defendant  in  error,  for  the  pnipoee 
of  hearing  his  claim  for  damages.     (R.) 

Damages.  Practice  in  Supreme  Court.  Before  the  Sn* 
preme  Court.    January  Term,  1873. 

This  case  came  up  on  writ  of  error  from  Muac<^ee  oonnty« 
When  it  was  called  in  its  order  on  the  docket,  counsel  for 
plaintiff  in  error  asked  leave  to  withdraw  the  writ  of  orxor. 
Counsel  for  defendant  in  error  objected,  and  moved  that  the 
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record  be  opened  for  the  purpose  of  awarding  damages  on  the 
ground  that  the  case  had  been  brought  up  for  delay  only. 
The  record  was  opened  and  the  question  as  to  damages  argued. 

Henry  L.  Bekning,  for  plaintiffe  in  error. 

Peabody  &  Brannon,  for  defendant. 

Warner,  Chief  Justice. 

m 

In  this  case  the  plaintlflT  made  a  motion  to  withdraw  his 
writ  of  error.  The  defendant  in  error  objected,  and  made  a 
motion  to  open  the  record  for  the  purpose  of  claiming  dam* 
ages.  On  looking  through  the  record  in  this  case  we  are  of 
the  opinion,  in  view  of  the  previous  rulings  of  this  Court, 
that  this  case  was  brought  here  for  delay  only.  We  therefore 
affirm  the  judgment  of  the  Court  below,  with  ten  per  cent, 
damages,  as  provided  by  the  4221st  section  of  the  Code.  * 


Lemuel  Kendrick,  plaintiff  in  error,  va,  J.  B.  O'Keil^ 
Foster  &  Company,  defendants  in  error. 

1.  When  A,  holding  at  vrittea  obligation  made  bj  a  partnership  com* 
posed  of  three  persons,  reoeived  from  one  of  them  nearly  one-half  of 
the  amount  due,  and  gave  to  him  a  written  receipt  for  the  money,  *'  to 
be  credited  on  a  certain  written  obligation  "  made  by  the  firm  ''  now 
in  the  hands  of  Hillyer  &  Brother  for  collection,  and  in  consideration 
of  said  snm  I  do  hereby  consent  and  agree  that  the  other  partners  shall 
and  will  daly  pay  the  balance  dae  on  said  obligation  without  farther 
cost  or  detriment  to  the  said  Thrasher."  Afterwards,  the  other  par- 
ties failing  to  pay,  A  commenced  suit  on  the  obligation  against  the 
firm,  and  the  firm  pleaded  the  receipt  and  the  covenant  therein  con- 
tained as  a  release  from  the  debt,  inuring  by  operation  of  law  to  the 
whole  firm : 

Hdd,  That  the  latter  clause  of  section  2810  of  the  Revised  Code  provid- 
ing that  '*  a  bond  to  indemnify  the  debtor  against  his  own  debt,  is 
equivalent  to  a  release  "  does  not  apply  to  this  receipt  and  agreement. 

2.  This  is  not  the  debt  of  the  person  taking  the  receipt  alone,  but  a  debt 
on  which  he  is  jointly  liable  with  others,  and  whilst  a  release  to  him 
would  be  a  release  of  all,  yet  a  covenant  to  indemnify  him,  may  well 
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conaifit  witK  the  continuaDce  of  the  debt  u  an  existing  oblifstion 
against  all,  which  was,  upon  the  face  of  the  paper,  the  clear  intent  of 
this  receipt ;  besides,  the  other  partners  were  not  parties  to  this  cove* 
nant,  and  could  not  aae  on  it,  nor  was  this  Thrasher's  own  debU 
Warner,  Chief  Justice,  dissented. 

Release.  Bond  of  indemiiity.  Covenant.  Partnership. 
Before  Judge  Hopkins.    Fulton  Superior  Court    April 

Term,  1872. 

• 

Kendrick  brought  suit  against  O'Neil,  Foster  &  Company 
on  the  following  instrument : 

"Atlaitta,  Georgia,  December  27th,  1867. 

''  This  writing  will  witness  that  there  is  a  balance  due  of 
$567  31  on  a  note  given  by  John  W.  Grantham  to  L.  Ken- 
drick for  the  purchase  money  of  a  certain  gold  lot,  in  the 
county  of  Cobb,  which  the  said  Grantham  afterwards  sold  to 
us,  we  agreeing  and  binding  ourselves  to  pay  off  and  take  np 
his  said  note  to  Kendrick,  and  giving  therefor  our  certain  ob- 
ligation therefor,  in  writing,  and  having  made  various  pay- 
ments on  said  note,  there  is  still  due  from  us  the  balance  above 
stated,  which  amount  of  $567  31  we  promise  to  pay  to  said 
Kendrick,  with  interest  from  the  2lBt  day  of  November,  1866, 
the  date  of  the  last  credit.  But  it  is  expressly  understood 
that  this  promise  is  given  and  delivered  to  G«orge  Hillyer, 
Esq.,  as  the  attorney  of  the  said  Kendrick,  and  that  John  B. 
O'Neil,  one  of  the  undersigned  partners,  dainis  a  set-oflT  of 
$187  00  against  said  Kendrick  for  building  a  mill  in  the  year 
1860,  bat  which,  the  said  Kendrick  being  absent,  his  said  at- 
torney is  not  authorized  to  allow,  and  this  new  promise  is 
given  without  prejudice  to  either  party,  as  to  any  daim  of 
set-off  the  one  against  the  other,  and  all  former  papers  are  de- 
livered up  and  canceled. 

"  J.  B.  CNeTL,  FoSTEB  &  COMPAKY, 

"ByJ.B.(yNea.'' 

The  defendants  pleaded  the  following  instrument,  given  fay 
plaintiff  to  John  J.  Thrasher,  one  of  the  partners  composing 
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the  firm  of  O'Neil,  Foster  &  Company,  as  a  release  to  all  the 
defendants : 

"Atlanta,  Georgia,  August  7, 1869. 

"  Received  of  John  J.  Thrasher  J300  00,  paid  by  him,  to 
be  credited  on  a  certain  written  obligation  of  O'Neil,  Foster 
&  Company  to  Lemuel  Kendrick,  dated  December  27, 1869^ 
and  now  in  the  hands  of  Hillyer  &  Brother  for  collection,  and 
in  consideration  of  said  sum,  I,  as  agent  for  said  Kendrick,  do 
hereby  covenant  and  agree  that  the  other  partners  shall  and 
will  duly  pay  the  balance  due  on  said  obligation,  without  fur- 
ther cost  or  detriment  to  said  Thrasher. 

"George  Kendrick." 

Under  the  charge  of  the  Court,  the  jury  returned  a  verdict 
for  the  defendants.  Whereupon,  the  plaintiff  moved  for  a  new 
trial,  upon  the  ground  that  the  Court  erred  in  charging  the 
jury,  "  that  the  legal  effect  of  said  receipt,  signed  by  George 
Kendrick,  was  to  release  John  J.  Thrasher  from  his  liability 
upon  the  instrument  sued  on,  and  that  the  release  of  Thrasher 
operated  in  law  as  a  release  of  the  other  obligors,  and  that  if 
the  jury  shall  find  that  George  Kendrick  was  the  authorized 
agent,  for  that  purpose,  of  Lemuel  Kendrick,  and  that  he,  as 
such  agent,  gave  the  receipt  referred  to,  then  the  other  parties 
to  the  obligation  were  discharged." 

The  motionwas  overruled,  and  the  plaintiff  excepted. 

Hillyer  &  Brother,  for  plaintiff  in  error,  submit  that 
the  case  at  bar  is  not  within  the  operation  of  the  principle 
contained  in  section  2810  of  the  Code,  citing:  4  Ga.,  186; 
5  J6.,  560;  3  Oowen,  166;  2  Johnson,  186;  8  lb.,  68,  59; 
20  Ga.,  415,  676;  24  J6.,-  288;  30  ifc.,  731;  2  Story  on 
Con.,  994;  2  Parson  on  Con.,  249,  et  seq.;  8  Mass.,  480. 
The  Code  of  Greorgia  a  mere  "compilation,"  and  in  construing 
Code,  old  law  looked  to  as  a  key :  37  Ga.,  412;  38  lb.,  510 

Thrasher  &  Thrasher^  for  defendants. 
-  Vol.  xlyui.  41. 
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McCay,  Jadge. 

Section  2810  of  our  Code  is  as  follows:  ^'A  oovenaDt  never 
to  sue  is  equivalent  to  a  release;  so/ also,  a  bond  to  indemnify 
a  debtor  against  hia  own  debt."    It  is  noticeable  that  this 
section  does  not  saj  that  a  covenant  not  to  sue  or  to  indemnify 
one  against  his  own  debt  is  a  release,  but  that  it  is  equivaleni 
to  a  release.    It  is  noticeable  also,  that  the  latter  clause  of  the 
section  says,  against  his  own  debt,  and  does  not  say  against 
his  liability  on  a  debt  on  which  he  is  liable,  jointly  with 
others.    And  this  language  is  very  significant,  for  it  is  pre- 
cisely the  language  of  the  common  law.    The  doctrine  that  a 
covenant  not  to  sue  or  a  bond  to  indenrnify-  one  against  lus  own 
debt  is  equivalent  to  a  release,  is  found  in  Bacon's  Abridg- 
ment, Kelease  (a,)  and  is  a  familiar  doctrine  to  eveiy  stu- 
dent of  the  old  books.    But  the  decisions  are,  so  far  as  I  can 
find,  uniform  that  this  doctrine  does  not,  in  any  case,  apply 
where  the  covenant  refers  to  a  debt  on  which  the  covenantee 
is  not  liable  alone,  but  is  liable  jointly  or  severally  with 
others.    In  Lucy  f».  Knyaston,  2  Sackield,  675 ;  1  Lord  Bay- 
mond,  688,  the  Court,  after  laying  down,  in  strong  terms,  that 
a  covenant  of  A  not  to  sue  a  debt  he  has  against  B,  or  to  in- 
demnify B  against  such  debt  is  equivalent  to  a  release,  sa^s: 
'^Because  then  one  should  precisely  recover  the  same  damages 
that  he  suffered  by  the  other  bringing  the  suit.    A  is  bound 
to  B,  and  B  covenants  never  to  put  the  bond  in  suit  against 
A ;  if,  after,  B  will  sue  A  on  the  bond,  he  may  plead  the  cove- 
nant as  a  release.    But  if  A  and  B  be  jointly  and  severally 
bound  in  a  bond  to  C  in  a  sum  certain,  and  C  covenants  with 
A  not  to  sue  him,  that  shall  not  be  a  release,  but  a  covenant 
only ;  because  he  covenants  only  not  to  sue  A,  but  does  not 
covenant  not  to  sue  B.     For  the  covenant  is  not  a  release  in 
its  nature,  but  only  by  construction  to  avoid  circuity  of  action. 
For  when  he  covenants  not  to  sue  oTie  he  still  has  a  remedy, 
and  then  it  shall  be  construed  as  a  covenant,  and  no  more.'' 
This  same  point  was  decided  in  Dean  vs.  Newhall,  8  Tennes- 
see Beports,  168,  and  in  Hutton  va.  Eyre,  8  Taunton;  280. 
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Chief  Justice  Mabshall,  in  Garnett  vs.  Maoon,  2  Brocken- 
borough,  220,  225,  very  elaborately  discusses  this  question, 
and  lays  down  the  same  doctrine,  and  quotes  with  approval 
the  words  of  Chief  Justice  Gibbs  in  6  Taunton,  to- wit:  " Woi 
must  look  at  the  principle  on  which  the  rule  has  been  applied, 
that  a  covenant  not  to  sue  shall  operate  as  a  release.  Where 
there  is  only  A  on  one  side  and  B  on  the  other,  the  intention  of 
the  covenant  by  A  not  to  sue  B  must  be  taken  to  mean  a  release 
to  B,  who  is  accordingly  absolutely  discharged  from  the  debt 
which  A  undertakes  not  to  put  in  suit  against  him.  The  ap- 
plication of  the  principle  in  that  case  not  only  prevents  cir- 
cuity of  action,  but  &Ils  in  with  the  clear  intent  of  the  par- 
ties. But  in  a  case  like  the  present,  it  is  impossible  to  con- 
tend that  by  a  covenant  not  to  sue  the  defendant,  (B,)  it  was 
the  intention  of  the  covenantors  not  to  sue  the  plaintiff  (the 
other  partner)  who  was  able  to  pay  what  his  partner  might  be 
deficient  in.  It  would  have  been  easier  and  a  shorter  method 
to  have  given  a  release  than  to  make  this  covenant.  The  only 
reason  for  adopting  this  course  was  that  they  did  not  choose 
to  execute  a  release  to  the  defendant,  because  that  would  also 
have  operated  as  a  release  to  the  other  partner,  whereas  they 
considered  that  a  bare  covenant  not  to  sue  the  defendant  would 
not  extend  to  his  partner ;  as,  therefore,  the  terms  of  the  cove- 
nant do  not  require  such  a  construction,  (that  it  is  a  release) 
and  as  it  would  manifestly  be  against  the  intent  of  the  parties, 
we  are  decidedly  of  the  opinion  tliat  it  ought  not  to  be  per- 
mitted so  to  operate.'^  It  is  to  be  noticed  that  in  this  case 
the  defendant  was  the  person  released,  the  other  partner  had 
paid  the  debt,  and  was  suing  him.  The  reply  was  that  the 
covenant  not  to  sue  was  a  release  of  both,  and  that  the  pay- 
ment by  the  other  partner  was  gratuitous.  Judge  Marshall 
says:  ^'I  can  add  nothing  to  the  language  of  Chief  Justice 
Gibbs/'  but  says  in  reference  to  the  case  before  him,  'Hhat 
though  it  was  a  joint  assumpsit  and  not  a  joint  obligation,  there 
is  no  difference  in  the  principle  as  applied  to  the  cases." 

This  same  doctrine  is  laid  down  in  Collyer  on  Partner^ 
ship,  thus :  ^^Although  a  release  to  one  partner  is  generally  a 
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release  to  all,  yet  a  ooveoant  not  to  sae  one  of  several  partners 
will  not  operate  as  a  release  to  the  others,  becaose  the  use  of 
such  an  instrument  evinces  an  intention  on  the  part  of  the 
•covenantor  to  avoid  the  legal  effect  of  a  release  as  to  oo-part- 
ners ;"  and  he  refers  to  4  GreenleafJ  421 ;  7  John,  207 ;  4 
Wendell,  607;  19  John,  120;  21  Wendell,  424;  18  Pick^ 
416 ;  17  Massachusetts,  628 ;  24  Maine,  506,  and  other  cases. 
A  covenant  to  indemnify  against  a  suit  is  not  so  strong  as  a 
covenant  not  to  sue.  A  covenant  to  indemnify  is  the  most 
that  can  be  made  of  this  agreement,  and  it  distinctly  reserves 
the  right  to  go  on  the  others.  Thrashery  to  whom  the  cove- 
nant is  given,  has  no  right  to  use  this  release  as  a  means  of 
preventing  the  plaintiff  from  doing  the  very  thing  he  con- 
tracted to  do,  to-wit :  to  make  the  others  pay  it.  Nor  can  the 
others  use  it,  (the  covenant,)  because  it  ia  a  covenant  with 
Thrasher  alone.  They  could  not  sue  on  it,  because  they  are 
not  parties  to  it.  What  shall  be  the  effect  on  this  covenant  of 
a  recovery  here  against  all,  is  immaterial.  If  the  covenant  is 
ever  claimed  to  be  broken,  the  fiict  of  breach  and  the  damages 
will  be  for  the  Court  and  the  jury  to  say.  It  is  sufficient  now 
to  determine  that  it  is  not  a  release  to  any  of  the  parties,  mnch 
less  to  all. 

Judgment  reversed. 

Trippe,  Judge,  concurring. 

Plaintiff  held  a  claim  against  the  three  defendants  as  part- 
ners, amounting,  principal  and  interest,  to  not  quite  $700  00, 
when  Thrasher,  one  of  the  partners,  paid  $300  00.  Plaintiff 
gave  Thrasher  a  receipt  for  the  amount  so  paid,  reciting  that 
it  was  to  be  credited  on  the  claim  then  in  the  hands  of  his 
attorneys  for  eollediorif  and  added,  that  for  and  in  consideration 
of  said  sum,  ^'  I  hereby  covenant  and  agree  that  the  other  part- 
ners shall  and  will  duly  pay  the  balance  due  on  said  obligation, 
without  further  cost  or  detriment  to  said  Thrasher.''  To  a  suit 
by  plaintiff  against  all  the  partners,  on  the  obligation,  they 
pleaded  said  receipt  as  a  discharge.  They  claim  that  the  instru- 
ment given  to  Thrasher  was  a  covenant  not  to  sue  him,  by  which 
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he  was  released,  and  thereby  all  the  partners  were  discharged. 
Was  this  a  covenant  not  to  sue  Thrasher?  It  was  a  stipula- 
tion that  the  other  partners  should  pay  the  balance  of  the 
debt,  without  costs  or  detriment  to  one  partner  of  three,  who 
paid  more  than  one-third  of  the  debt.  The  right  of  the 
creditor  to  the  balance  was  reserved,  and  he  expressly  agreed 
that  the  other  partners  should  pay  it.  By  this  express  con- 
tract with  Thrasher,  he  had  the  right  to  demand  payment  of 
the  others.  The  right  to  make  this  demand  was  of  little  or 
no  value,  unless  he  had  the  further  right  to  enforce  the  de- 
mand. This  could  not  be  done  without  suit.  Suit  could  not 
be  brought  without  including  Thrasher,  as  a  defendant  with 
the  other  partners.  Instead,  then,  of  this  agreement  being 
one  not  to  sue  Thrasher,  it  would  rather  appear  a  suit  was  in 
contemplation  of  the  parties  to  it,  and  if  so,  by  necessary  legal 
implication,  all  that  was  necessary  to  maintain  that  suit  was 
reserved.  If  Thrasher  agreed  that  the  creditor  should  collect 
the  balance  out  of  his  co-partners,  and  tiie  right  to  collect 
carried  the  right  to  institute  suit,  and  this  involved  the  legal 
necessity  to  include  Thrasher  as  a  party,  did  not  his  acceptance 
of  this  agreement  from  the  creditor  amount  to  an  assent  that 
he  might  be  sued,  instead  of  its  being  a  covenant  that  he  never 
should  be  sued.  It  is  impossible  to  deny  that  the  creditor 
did  not  intend  to  give  up  his  claim  or  right  to  the  balance  of 
the  debt.  Thrasher  knew  this  and  absented  to  it.  The  con- 
dition was,  that  the  collection  should  be  made  from  the  other 
partners.  Here  then  was  a  right — a  right  acknowledged  by 
Thrasher.  For  that  right  there  must  be  a  remedy.  The 
remedy  would  include  Thrasher  in  a  suit,  if  a  suit  be  neces- 
sary. To  concede  or  assent  to  the  right,  is  to  concede  or  assent 
to  the  remedy,  or  rather  when  the  right  is  conceded  by  con- 
tract,  the  law  gives  the  remedy.  And  if  the  right  exists  by 
contract,  surely  the  remedy  is  not  taken  away  by  implication. 
In  this  case,  there  was  no  express  stipulation  that  Thrasher 
should  never  be  sued.  It  can  only  be  claimed  by  implication, 
and  an  examination  of  the  terms  of  the  agreement  shows  the 
implication  to  be  rather  to  the  contrary. 
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It  is  further  claimed  that  this  is  a  oovenant  not  to  soe 
Thrasher,  because  if  the  creditor  could  obtain  judgment  against 
all  the  partners,  and  the  others  be  insolvent,  he  could  enfinoe 
the  judgment  against  Thrasher  and  collect  the  judgment  oat 
of  him,  and  this  would  be  in  violation  of  the  agreement,  and 
thus  entitle  Thrasher  to  recover  back  fi*om  the  creditor  Ae 
same  amount  he  has  been  compelled  to  paj,  and  that  the  law 
does  not  permit  such  circuity  of  action.  I  express  no  opinion 
whether  all  this  could  be  done  or  not.  But  if  it  can  be — if 
the  creditor  in  this  case  could,  after  obtaining  judgment  against 
all  the  partners,  enforce  it  against  Thrasher,  and  then  Thrasher 
recover  fix)m  him,  by  suit,  the  same  amount,  it  wonld  not  be 
Bs  great  a  legal  absurdity  as  it  would  be  a  l^al  wrong  against 
the  creditor,  to  deny  him  all  the  remedy  necessary  to  enforce 
the  right  he  expressly  stipulated  with  Thrasher  he  should  have, 
to-wit :  to  collect  the  balance  of  his  debt  out  of  Thrasher's 
partners.  If,  in  doing  this,  there  may  be  a  seeming  departure 
from  the  ordinary  legal  mode,  it  is  on  account  of  an  express 
contract  with  Thrasher.  No  harm  will  be  done,  and  no  one 
can  complain. 

In  Couch  vs.  Mills,  21  Wendell,  426,  Neuson,  Chief  Jus- 
tice, in  holding  that  the  instrument,  suh  judioe^  was  not  tedii- 
nically  a  release,  but  only  a  covenant  not  to  sue,  sajrs :  "  That 
it  was  well  settled  that  in  the  case  of  two  or  more  joint  obli- 
gors, it  constitutes  no  defense  to  the  action.''  Further  held 
that  "  it  was  intended  to  protect  the  rights  of  the  covenantee, 
which  may  be  done  by  a  cross-action,  if  he  suflFers." 

This  instrument  then  is  not,  in  my  opinion,  a  oovenant  not 
to  sue.  And  if  it  were  it  is  made  with  one  partner,  and  could 
only  mean  a  covenant  not  to  sue  him.  In  Couch  vs.  Mills, 
above  referred  to.  Chief  Justice  Nei^on  said  where  it  is  "  only 
a  covenant  not  to  sue,  it  is  well  settled  that  in  the  case  of  two 
or  more  joint  obligors  it  constitutes  no  defense  to  the  action." 
If  it  be  no  defense  for  the  other  joint  obligors,  there  i^  as  lit- 
tle reason  for  i(s  being  a  defense  for  the  other  partners. 

An  unconditional  release  to  one  joint  obligor  or  one  part- 
ner is  a  release  to  all,  for  each  obligor  and  each  partner  owes 
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the  whole  debt.  It  is  a  partnership  debt,  owed  by  each  part- 
ner^  and  all  the  partners  jointly,  if  that  term  may  be  used  in 
that  connection.  This  instrument  is  not  a  release.  If  it  had 
been  so  intended  surely  more  apt  words  to  show  that  intention 
would  have  been  used.  It  could  not  have  been  intended  as  a 
release,  for  that  would  have  discharged  the  other  partners. 
This  the  creditor  and  Thrasher  are  presumed  to  have  known, 
and  yet  there  is  an  express  reservation  of  the  right  to  demand 
the  unpaid  portion  of  the  debt  from  the  others.  Courts  will 
not  be  quick  to  construe  an  instrument  into  a  release  where  a 
parfonly  of  a  debt  is  paid,  and  all  the  debtors  solvent,  unless 
it  plainly  appears  to  be  the  intention  of  the  parties.  If  I  am 
right  on  the  question  that  this  is  not  a  covenant  not  to  sue, 
but  rather  the  right  to  sue  was  from  the  whole  scope  of  the 
instrument  in  the  l^al  contemplation  of  the  parties  and  im- 
pliedly reserved,  would  it  oot  be  a  legal  absurdity  to  say  it  is 
a  release.  It  is  a  contradiction  in  terms  to  call  that  a  release 
from  a  debt  which  admits  a  continuing  right  to  sue  for  that 
debt.  The  Code  provides  that  a  ^'  bond  to  indemnify  the  debt- 
or against  his  own  debt "  is  equivalent  to  a  release.  I  do  not 
think  this  instrument  comes  within  either  branch  of  that  pro- 
vision. That  Thrasher  may  have  ultimate  rights  under  this 
instrument  I  do  not  deny,  but  in  the  language  of  Chief  Jus- 
tice Nelson,  quoted  above,  they  may  be  protected  ^'  by  a  cross- 
action  if  he  suffer.^' 

The  provisions  of  the  Code  on  this  question  make  no  new 
principle.  They  mean  jost  what  they  meant  in  the  common 
law  authorities  whence  they  were  taken,  and  I  am  satisfied 
that  the  construction  the  majority  of  this  Court  has  given 
them  is  supported  by  a  strong  current  of  decisions  made  by 
the  most  eminent  Judges. 

"Wakneb,  Chief  Justice,  dissenting. 

The  plaintiff  brought  his  action  against  the  defendants,  as 
partners,  using  the  name  and  style  of  J.  B.  O'Neil,  Foster  & 
Company,  said  partnership  being  composed  of  O'Neil,  Foster 
and  J.  J.  Thrasher,  on  a  written  obligation,  to  pay  the  plain- 
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tiff  the  sam  of  $567  31;  dat^d  27th  December,  1867.  The 
defendants  pleaded  a  release  by  the  plaintiff,  of  John  J. 
Thrasher,  one  of  the  joint  contracting  parties,  dated  7th  of 
August,  1869,  in  the  following  words:  ''Seceived  of  John  J. 
Thrasher,  $300  00,  paid  hy  him  to  be  credited  on  a  certain 
written  obligation  of  O'Neil,  Foster  &  Company,  to  Lemuel 
Kendrick,  dated  27th  December,  1867,  and  now  in  the  hands 
of  Hillyer  &  Brother  for  collection,  and  in  consideration  of 
said  sum,  I,  as  agent  for  said  Kendrick,  do  hereby  cov^aot 
and  airree  that  the  other  parties  shall  and  will  duly  pay  the 
balanSdue  on  said  obli^n,  without  further  ooste^det- 
riment  to  said  Thrasher.    (Signed)    George  Kendrick." 

There  was  evidence  offered  at  the  trial  as  to  the  &cfc  <^ 
Greorge  Kendrick  being  the  agent  of  the  plaintiff.  The  jury, 
under  the  charge  of  the  Court,  found  a  verdict  for  the  defend- 
ant. The  Court  charged  the  jury,  ''that  the  legal  effect  of 
the  instrument  above  set  forth,  was  to  release  the  said  Thrasher 
from  his  liability  on  the  instrument  sued  on,  and  that  the 
release  of  Thrasher  operated  in  law  as  a  release  of  the  other 
obligors."  A  motion  was  made  for  a  new  trial  on  the  ground 
of  error  in  the  charge  of  the  Court  to  the  jury,  which  was 
overruled,  and  the  plaintiff  excepted. 

The  2810th  and  2811th  sections  of  the  Code  declare,  ''that 
a  covenant  never  to  sue  is  equivalent  to  a  release;  so,  also,  a 
bond  to  indemnify  the  debtor  against  his  own  debt.  A  release 
sometimes  results  as  an  operation  of  law,  as  when  a  creditor 
releases  another  who  is  bound  jointly  with,  or  primarily  to  the 
debtor,  or  accepts  fix)m  the  debtor  a  higher  security  for  the 
same  debt,  not  intended  to  be  collateral  thereto."  The  debt 
specified  in  the  original  obligation  was  a  debt  due  by  Thrasher 
as  one  of  the  partners  of  J.  B.  O'Neil,  Foster  &  Company. 
The  plaintiff,  by  his  agent,  covenanted  and  agreed,  in  consid- 
eration of  $300  00,  paid  to  him  by  Thrasher,  that  the  other 
parties  to  the  obligation  should  and  would  duly  pay  the  bal- 
ance due  thereon  without  further  costs  or  detrimerU  to  said 
Thrasher.  Although  the  word  release  is  not  used  in  the  cov- 
enant of  the  plaintiff  still,  the  legal  effect  of  the  words  «m- 
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ployed  will  operate  as  a  release  of  Thrasher.  The  covenant 
that  the  other  parties  shall  pay  the  balance  due  on  the  obliga- 
tion is  equivalent  to  saying  that  Thrasher  shall  ywt,  besides, 
the  plaintiff  covenants,  not  only  that  the  other  parties  shall 
pay  the  balance  due  on  the  obligation,  but  that  they  shall  do 
80  without  further  costs  or  detrimetd  to  said  Thrasher,  thereby, 
in  l^al  effect,  indemnifying  Thrasher  against  the  payment  of 
his  own  debt,  or  any  costs  that  might  accrue  in  collecting  the 
same.  ^'Without  detriment,"  means  without  loss,  damage, 
injury  or  harm.  If  the  plaintiff  could  enforce  the  payment 
of  the  balance  due  on  the  co-partnership  obligation  against 
Thrasher  by  suit,  or  otherwise,  he  could  subject  him  to  loss, 
damage  and  costs,  which  he  had  expressly  agreed  and  cove- 
nanted that  he  would  not  do.  When  a  bond  is  required  by 
law,  an  undertaking  in  writing,  without  seal,  is  sufficient : 
Code,  section  4.  The  l^al  proposition  that  Thrasher  was  re- 
leased from  the  payment  of  the  balance  due  on  the  obligation 
and  indemnified  against  the  payment  thereof  by  the  plaintiffs' 
covenant,  is  too  plain  for  discussion,  under  the  provisions  of 
the  Code  before  cited. 

In  my  judgment,  there  was  no  error  in  the  charge  of  the 
Court  to  the  jury,  and  that  the  judgment  of  the  Court  below 
should  be  affirmed. 


JoHK  McElrath,  plaintiff  in  error,  vs.  Saxlie  B.  Haley 

et  al.y  defendants  in  error. 

1.  In  1862,  Roath  parchased  lot  number  forty- fivei  in  the  city  of  Augusta, 
with  a  front  of  sixty  feet,  and  running  from  Ellis  to  Greene  street,  and 
was  residing  on  it  when,  in  March,  1866,  he  purchased  lot  number 
forty-four,  a  vacant  lot  adjacent  to  number  forty-five,  of  the  same  front 
and  running  the  same  length  as  number  forty-five.  He  used  part  of  lot 
forty-four  as  a  flower  garden,  and  part  as  a  vegetable  garden.  There 
was  a  fence  around  both  lots,  and  a  fence  divided  them  when  Roath 
purchased  forty-five,  and  the  evidence  is  conflicting  as  to  the  time  when 
the  dividing  fence  was  taken  down  by  Roath,  whether  it  was  before  or 
after  the  ezecutioa  of  his  will.    In  September,  1866,  Roath  made  hia 
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will,  and  in  one  item  ^*  devised  and  beqaeaihed  my  bouse  and  lot  on 
Ellis  street,  in  tbe  city  of  Angusta,  wbere  I  now  reside,  to  my  wife  for 
ber  nataral  life,  and  after  ber  deatb,  to  my  two  nieces,  M.  and  S.  B. 
Crocker.''  In  another  item,  be  gave  all  tbe  balance  of  bis  estate,  resi 
and  personal,  to  bis  wife,  absolately.  Testator  died  in  November, 
1867: 

Held,  Tbat  the  acts  and  sayings  of  Boatb,  wbicb  go  to  sbow  that,  at  the 
time  of  tbe  execution  of  tbe  will,  be  considered  and  treated  tbe  two 
lots  as  one  and  as  constituting  tbe  boase  and  lot  wbere  be  then  resi- 
ded, are  competent  as  evidence  in  behalf  of  the  remaindermen  in  sn 
action  of  ejectment  brougbt  after  tbe  deatb  of  tbe  wife  of  Boatb  to  r^ 
cover  lot  number  forty-four. 

2.  The  widow  of  Roath  bad  built  a  bouse  on  forty-five,  bad  msrried 
again  and  died,  and  tbe  action  was  against  ber  second  husband.  On 
the  trial,  one  of  tbe  plaintiffs  testified,  by  interrogatories,  tbat  the 
widow  of  Roath,  some  time  after  tbe  building  of  tbe  bouse,  said  to  her, 
(plaintiff,)  "  She  was  a  fool  for  building  tbe  bouse,  and  if  sbe  bad  her 
way  she  would  tear  it  down,  if  sbe  could  get  ber  money  back."  Ani 
further  testified,  over  defendant's  objection,  ''She  also  said  she  hsd 
been  to  see  ber  lawyers,  Barnes  &  Gumming,  and  they  told  ber  *  *  * 
sbe  offered,  if  we  would  do  this,  to  give  us  up  tbe  bouse  on  Ellis  streeti 
but  this  was  never  done :" 

Heidi  That  it  was  error  to  admit  tbat  portion  of  the  testimony  objected 
to  by  defendant.  If  it  was  an  offer  of  compromise,  it  was  illegal  tei* 
timony.  If  otherwise  admissible,  tbe  whole  of  what  she  sidd  should 
have  been  stated,  and  if  stated,  should  have  gone  to  tbe  jury.  Where 
the  evidence  is  conflicting,  and  illegal  testimony  be  admitted  which 
might,  and  probably  did,  injure  the  party  objecting,  a  new  trial  will  be 
granted. 

Will.  Evidence.  New  trial.  Offers  of  oompromiae.  Be- 
fore Jadge  TwiG€H3.  Bichmond  Superior  Court  October 
Term,  1872. 

-  Sallie  B.  Haley,  formerly  Sallie  B.  Crocker,  and  Mabel  £. 
Crocker,  brought  complaint  against  John  McElrath  forlots 
numbers  forty-four  and  forty-five,  in  sub-divisions  of  the  dty 
of  Augusta,  as  found  on  map  prepared  by  William  Phillips. 
The  record  fiuls  to  disclose  the  plea  filed  by  the  defendant. 

The  evidence  made  the  following  case :  On  July  1st,  1862, 
David  L.  Roath  purchased  from  W.  J.  Reed  lot  number  forty- 
five,  in  the  city  of  Augusta,  with  the  improvements  thereon, 
fronting  on  Ellis  street  sixty  feet,  and  running  back  to  Greene 
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street,  of  the  same  width.  Roath  resided  on  this  lot  until  his 
death,  in  the  fall  of  1867.  On  March  22d,  1866,  he  pur- 
chased from  Henry  H.  Gumming  lot  number  forty-four,  front- 
ing sixly  feet  on  Ellis  street,  running  back  of  the  same  width 
to  Greene  street,  and  adjoining  on  the  west  lot  number  forty- 
five.  At  the  time  of  this  second  purchase,  there  was  a  divid- 
ing fence  between  the  two  lots.  The  evidence  is  conflicting  as 
to  when  this  fence  to  the  rear  of  the  house  on  number  forty- 
five  was  removed.  Roath  used  the  fi*ont  portion  of  this  last 
purchase  as  a  flower  garden,  and  the  back  portion  as  a  vegeta- 
ble garden.  On  September  22d,  1866,  he  made  his  will,  con- 
taining the  following  provisions : 

^^Item  1st.  I  devise  and  bequeath  my  house  and  lot  on  El- 
lis street,  in  the  city  of  Augusta,  where  I  now  reside,  to  my 
dear  wife,  Frances  A.,  for  her  natural  life,  and  after  her  death 
to  my  two  nieces,  Mabel  E.  and  Sallie  B.  Crocker,  to  be  held 
in  trust  for  my  two  nieces  during  their  lives. 

'^  2d.  My  accounts  as  guardian  of  my  nieces,  Mabel  E.  and 
Sallie  B.  Crocker,  show  a  considerable  indebtedness  from  them 
to  me.     I  discharge  and  release  this  indebtedness  entirely. 

^'3d.  All  the  rest  and  residue  of  my  estate  of  every  kind 
and  description,  real  and  personal  and  mixed,  notes,  bonds, 
money  and  accounts  I  give,  devise  and  bequeath  to  my  said 
wife,  Frances  A.,  absolutely  and  forever. 

'Mth.  I  direct  that  there  be  no  inventory  or  appraisement 
of  my  estate  made,  and  expressly  relieve  my  executrix  from 
the  necessity  of  making  annual  or  any  other  returns  to  the 
Court  of  Ordinary  or  to  any  other  Court. 

''6th.  I  appoint  my  said  wife,  Frances  A.  Roath,  executrix 
of  this  my  last  will  and  testament." 

Sallie  B.  Crocker  married  E.  W.  Haley,  on  October  10th, 
1868.  Mrs.  Roath  built  a  house  on  lot  number  forty-four 
during  the  year  1868.  She  spent  in  improvements  over 
$2,400  00,  which  amount  she  realized  firom  the  sale  of  rail- 
road stock.  After  she  completed  the  house  she  married  the 
defendant.    She  died  on  June  10th,  1871. 

The  plaintiff  sought  to  show  by  the  acts  and  declarations 
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of  the  testator  that  at  the  time  of  the  execution  of  his  will  he 
considered  lots  numbers  forty-four  and  forty-five  as  together 
constituting  one  lot,  to-wit,  the  lot  whereon  he  then  resided ; 
that  he  treated  them  as  one  lot,  and  that  in  all  the  plans  for 
the  future,  in  connection  with  his  house,  he  was  governed  by 
this  idea.  All  of  this  testimony  was  objected  to,  the  objeo 
tioil  was  overruled,  and  the  defendant  excepted. 

In  answer  to  9th  interrogatory  propounded  to  Sallie  B. 
Haley,  she  stated  that  Mrs.  Roath  *^  remarked  to  her,  some 
time  after  she  had  built  the  house  on  Greene  street,  that  she 
was  a  fool  for  building  it ;  that  if  she  had  her  way  she  would 
tear  it  down,  if  she  could  only  get  her  money  back.  She  also 
said  that  she  had  been  to  see  her  lawyers,  Barnes  &  Gumming, 
and  they  told  her  *  *  *  She  offered,  if  we  would  do 
this,  to  give  up  the  house  on  Ellis  street,  but  this  was  never 
done." 

The  defendant  objected  to  the  last  two  sentences  of  this  an- 
swer. The  objection  was  overruled  and  the  defendant  excep- 
ted. 

The  jury  returned  a  verdict  for  the  plaintifis.  Whereupon, 
the  defendant  moved  for  a  new  trial  upon  the  following,  among 
other  grounds : 

Ist.  Because  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

2d.  Because  the  Court  overruled  the  ol^ection  of  defend- 
ant to  the  admissibility  of  other  parol  testimony  than  what 
was  necessary  to  ascertain  and  fix  the  lot  in  dispute,  the  ob- 
jection being  that  no  other  parol  testimony  was  admissible  in 
this  case  to  aid  in  the  construction  of  the  will. 

3d.  Because  the  Court  erred  in  overruling  the  objection  of 
defendant  to  the  admissibility  of  the  following  testimony,  con- 
tained in  the  answers  of  Mrs.  Haley  to  8th  direct  interroga- 
tory addressed  to  her,  to-wit : 

"  She  also  said  she  had  been  to  see  her  lawyers,  Barnes  A 
Gumming,  and  they  told  her  *  *  *  She  offered,  if  we 
would  do  this,  to  give  up  the  house  on  Ellis  street,  bat  thii 
was  never  done ;"  and  allowed  said  testimony  to  go  to  the  jury. 
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the  ground  of  objection  being  that  said  testimony  was  irrele- 
vant,  and  improper  to  be  considered  by  the  jury. 

The  motion  was  overruled^  and  the  defendant  excepted  upon 
each  of  the  grounds  aforesaid. 

Babkes  &  Cv^uiSfQ,  for  plaintiff  in  error. 

Frank  H.  Miller,  for  defendants. 

Trippe,  Judge. 

1.  The  defendant  surrendered  lot  number  forty-five  and 
the  contest  was  over  lot  number  forty-four.  The  will  gave 
the  house  and  lot  on  which  he  resided  at  the  time  of  its  exe- 
cution, to  his  wife  for  life,  with  the  remainder  to  defendants 
in  error,  the  plaintiffs  in  the  action  of  ejectment.  The  de- 
fendant below  objected  to  the  admission  of  any  parol  evidence 
to  show  that  the  house  and  lot  on  which  testator  resided  \jeTe 
words  intended  by  him  to  include  or  to  convey  more  than  lot 
number  forty-five.  The  plaintiffs  claimed  that  testator  inten- 
ded to  give  both  lots — his  whole  place;  that  he  bought  lot 
forty-four  with  the  purpose  of  making  it  a  part  of  his  home- 
stead; that  he  treated  it  and  considered  it  as  such,  using  it  as 
a  flower  and  vegetable  garden,  ornamental  and  useful  to  his 
home,  and  declared  his  intention  of  still  further  making  it  an 
ornament,  by  erecting  a  fountain  on  it,  etc.  Was  all  this  com- 
petent testimony?  In  this  particular  case,  I  consider  the  great 
test  to  be,  whether  the  testator  used  the  word  "  lot"  with  ref- 
erence to  the  application  of  it  to  the  artificial  divisions  of  the 
city  of  Augusta,  as  distinguished  on  the  map,  or  by  the  city 
survey,  into  lots  by  numbers  and  size;  or  did  he  use  it  as  des- 
ignating the  place  on  which  he  lived,  as  defined  by  his  deeds 
or  title,  and  his  inclosure.  Mr.  Greenleaf  says:  "If  the 
language  of  the  instrument  is  applicable  to  several  persons — 
to  several  parcels  of  land — ^to  several  species  of  goods — to  sev- 
eral monuments  or  boundaries — ^to  several  writings,  or  the 
terms  be  vague  and  general — ^in  all  these,  and  the  like  cases^ 
parol  evidence  is  admissible  of  any  extrinsic  circumstances 
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tending  to  show  what  pereon  or  persons,  OT*wh€U  thinga  were 
intended  by  the  party,  or  to  ascertain  his  meaning  in  any 
other  respect :''  1  Greenleaf's  Evidence,  section  288.  This 
Court,  in  BiUingalea  vs.  Moore,  14  Cfeorgia,  374,  sajra,  "The 
general  rale  is  that  parol  testimony  is  inadmissible  to  explain 
a  will,  except  for  the  purpose  of  proving  the  drcumstanoeB 
surrounding  the  testator;  that  is  to  say,  his  situation  in  his 
relation  to  persons  and  things  about  him,^'  and  in  20  Ckorgioj 
689:  "Parol  evidence  is  admissible  for  the  purpose  of  apply- 
ing a  description  to  its  subjects,''  etc.  A  Court  luid  jury,  in 
the  effort  to  discover  the  intention  of  a  testator,  may,  as  it 
were,  put  themselves  in  his  place,  and  thus  ascertain  how 
the  terms  of  the  instrument  affect  the  property  or  sulgect  mat- 
ter: 16  Pick.,  400;  1  N.  &  Mc,  634.  Upon  the  question  <^ 
the  admissibility  of  parol  evidence  to  explain  ambigoitieB^ 
there  is  much  confusion,  and,  also,  contradiction  in  the  author* 
ities.  When  most  of  them  were  written  or  pronounced,  a  dis- 
tinction  was  drawn  between  a  patent  and  a  latent  ambiguity, 
the  latter  being  explainable  and  the  former  not.  And  yet  in 
numberless  decisions  the  distinction  was  so  refined  or  disre- 
garded as  to  almost  make  the  line  undistinguishable,  or  to  set 
aside  the  rule.  By  our  statutory  provisions  the  rule  is  totally 
abolished. 

But  to  revert  to  the  test  which  was  stated  above.  Has  the 
word  ^^  lot,"  as  used  in  this  will,  such  a  fixed,  specific  meaning, 
to  be  ascertained  or  controlled  by  maps,  charts  or  survqrs,  that 
it  cannot  be  permitted  to  be  explained  to  mean  anything  bat 
a  certain  number,  to-^it :  city  lot,  known  in  the  survey  as 
number  forty-five?  It  is  often  used  in  common  discourse  by 
one  referring  to  his  homey  as  meaning  the  place  or  premises  on 
which  he  lives,  without  reference  to  where  the  surveyor's  chain 
was  run,  except  as  it  may  have  marked  the  outside  boundaries 
or  limits  of  what  constitutes  those  premises.  If  one  buys  two 
city  lots,  with  one  inclosure  around  all,  pulls  down  the  divid* 
ing  fence,  uses  both  as  parts  of  one  homestead,  considers  the 
one  last  purchased  as  protecting  his  home  against  too  dose  in- 
vasion, by  its  being  liable  to  be  built  on,  makes  it  a  part  of 
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his  yard  and  gardens^  the  farthest  part  of  its  front  not  beings 
probably^  in  this  case^  more  than  sixty  or  seventy  feet  from 
his  housei  we  do  not  think  it  would  be  doing  violence  to  any 
rule  of  law  to  allow  such  facts^  and  all  others  tending  to  show 
that,  in  a  devise  of  the  house  and  lot  on  which  such  owner 
lived,  it  was  intended  by  him  to  give  all  that  constituted  his 
house  to  the  object  of  his  bounty. 

2,  The  portion  of  Mrs.  Haley's  interrogatories  objected  to 
by  defendant  was  improperly  admitted  in  evidence.  There 
was  evidently  a  portion  of  her  answer  stricken  out  by  the 
Coprt.  Wha^  that  was,  we  do  not  know.  It  was  certainly  a 
part  of  the  sayings  of  Mrs.  McElrath,  and  it  was  offered 
against  her  title  as  admissions,  for  instance.  If  part  of  what 
she  said  was  admitted,  all  should  have  been  admitted.  But 
if  this  were  not  so,  in  its  present  form,  it  leaves  a  blank  which 
opens  the  matter  to  conjecture,  and  a  damaging  conjecture 
against  defendant.  For,  naturally,  one  would  suppose  it  was 
a  direction  from  her  attorney  that  she  did  not  have  full  title, 
and  that  the  proposition  to  "  do  this,''  was  to  give  up  one  right 
to  make  good  another  claim  that  was  not  good  or  valid,  and 
thus  an  impression  was,  in  all  probability,  made  on  the  mind 
of  the  jury  that  defendant's  counsel  had  advised  against  the 
validity  of  his  client's  claim.  Further,  if  Mrs.  McElrath 
(then  Boath)  made  this  statement  as  an  offer  of  compromise, 
it  was  not  admissible.  Section  3736  of  the  Code  says :  '^Ad- 
missions or  propositions,  made  with  a  view  to  a  compromise, 
are  not  proptr  evidence."  This  enlarges  the  common  law 
rule,  which  did  not  exclude  the  admission  of  distinct  facts. 
When  testimony  has  illegally  gone  to  the  jury  which  might, 
and  probably  did,  injure  the  party  objecting,  it  is  a  ground 
for  ft  new  trial. 

Judgment  reversed  and  a  new  trial  granted. 


« 
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John  Doe  ex  dem.,  Harriet  Johnson,  formerly  Harriet 
Taff  et  al.,  plaintiff  in  error,  vs,  Bichard  Boe,  casual 
ejector,  and  Augustus  E.  Wright  et  al.,  tenants  in  pde- 
session,  defendants  in  error. 

1.  Where  the  issue  upon  triAl  was  whether  a  judgment  of  a  Court  decIa^ 
ing  a  draw  in  a  land  lottery  by  a  minor  orphan  fraudolent,  had  been 
obtained  by  fraud,  it  was  error  in  the  Court  to  charge,  '*  that  the  fact 
that  Eirkpatrick,  the  informer,  designated  or  suggested  that  Taflf  waaa 
suitable  person  to  be,  and  should  be,  appointed  guardian  ad  littm^  and 
that  Taff  failed  to  appear  and  defend  the  case,  were  both  strong  cir 
cumstanoes  of  fraud ;  that  it  was  not  to  be  presumed  that  Kirkpatrick, 
the  informer,  who  was  seeking  to  condemn  the  draw  as  a  (rauduleot 
draw,  would  designate  a  person  as  guardian  ad  litenif  who  would  hon- 
estly and  fairly  defend  the  case  and  protect  the  rights  of  the  orphan." 

(R.) 

2.  Where  a  Court  had  jurisdiction  of  the  person  and  the  subject  matter, 
in  the  manner  prescribed  by  law,  although  the  proceedinga  may  have 
been  irregular,  the  judgment  would  not  be  void ;  aliifir,  if  the  Court 
had  jurisdiction  of  the  subject  matter,  but  not  of  the  person.    (B.) 

Charge  of  Court.  Jurisdiction.  Judgment  Before  Judge 
Parrott.    Bartow  Superior  Court.    September  Term,  1869. 

For  the  facts  of  this  case,  see  the  decision. 

Warren  Akin;  D.  A.  Walker,  for  plaintiff  in  error. 

James  Milner;  Underwood  &  Rowell,  by  R.  F. 
FoucHE,  for  defendants. 

Warner,  Chief  Justice, 

1.  This  was  an  action  of  ejectment,  brought  by  the  plaintiff 
against  the  defendants,  to  recover  the  possession  of  lot  of  land 
number  one  hundred  and  twenty-four,  in  the  fifth  district  of 
Cass  county.  The  action  was  commenced  on  the  7  th  of  Jan- 
uary, 1852.  This  is  the  third  time  this  case  has  been  before 
this  Court.  On  the  last  trial  thereof,  the  jury  found  a  ver- 
dict for  the  plaintiff.  A  motion  was  made  for  a  new  triid  on 
the  several  grounds  set  forth  therein,  which  was  granted  by 
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the  Court,  and  the  plaintiff  excepted.  It  appears  firom  the  evi- 
dence in  the  record,  that  Harriet  Taff,  as  the  orphan  of  William 
B.  Taff,  drew  the  lot  of  land  in  dispute,  which  was  granted 
to  her  by  the  State,  on  the  28th  of  January,  1833;  that  on 
the  14th  of  March,  1^34,  a  scire  facias  was  issued  in  the  name 
of  the  Governor,  on  the  information  of  one  Kirkpatrick, 
allying  that  said  draw  in  the  land  lottery  was  fraudulent,  on 
the  ground  that  the  said  Harriet  Taff  had  not  resided  in  the 
State  of  Georgia  three  years  immediately  preceding  the  1st 
day  of  January,  1832,  and  did  not  reside  in  said  State  on  the 
21st  day  of  December,  1830,  and  requiring  her,  the  said 
Harriet  Taff,  to  appear  before  the  Superior  Court  of  Cass 
county  and  show  cause  why  said  return  and  draw  should  not 
be  adjudged  fraudulent,  and  the  grant  to  her  of  the  lot  by 
the  State  annulled.  The  entry  on  the  back  of  the  scire  facias 
is  as  follows:  *' Served  the  defendant,  Harriet  Taff,  by  serving 
her  guardian,  John  W.  Taff,  with  a  copy  of  the  within  writ. 
August  27th,  1834.  (Signed)  C.  F.  Hemmingway,  deputy 
sheriff." 

On  the  trial  of  the  scire  facias  the  lot  was  condemned  as 
fhtttdulent,  judgment  entered  up  to  that  effect,  and  the  de- 
fendants  in  the  present  action  derive  their  title  to  the  lot  of 
land  under  that  judgment  as  purchasers  thereof.  The  plain- 
tiff offered  in  evidence  the  common  law  docket  of  1834,  show- 
ing the  entry  of  de&nlt  by  defendant  in  scii^e  facias,  and 
also,  showing  the  entry  of  "John  W.  Taff;  guardian  ad  litem  J' 
John  W.  Hooper,  who  was  the  presiding  Judge  of  the  Court, 
testified  that  the  reason  that  John  W.  Taff  was  appointed 
guardian  ad  Utem,  was  that  Kirkpatrick,  the  informer,  stated 
to  tlie  Court  that  John  W.  Taff  was  the  guardian  of  Harriet 
in  ttie  county  in  which  she  resided,  but  it  did  not  appear  that 
he  was  her  guardian  other  than  by  the  statement  of  Kirk- 
patrick, the  ittformer»  John  W.  Taff  was  not  present  when 
appointed  guardian  ad  liCem^  did  not  appear,  and  witness 
never  saw  him,  and  has  no  knowledge  of  his  acceptance  of  the 
appointment.  William  Ezzard  testified,  that  he  was  the  attor- 
ney for  Kirkpatrick,  the  informer,  at  the  time  of  the  trial  of 
Vol.  zltiii.  42. 


660         SUPREME  COURT  OF  GEORGIA. 

Johnson  et  al,  vm.  Wright  ei  oL 


the  seire  facias;  that  John  W.  Taff  was  appointed  gnardiao 
ad  Hfcm  at  the  suggestion  of  Kirkpatrick;  don't  think  he  was 
preseht,  and  has  no  recollection  of  his  appearance  for  Harriet 
or  of  his  acceptance  of  the  tnist,  or  that  he  had  any  notioe  of 
his  appointment,  and  believtslie  did  no^ftcoept ;  there  was  do 
defense  made  on  the  trial  of  the  case;  thinks  aenrioe  of  the 
sc^re  faoiaa  was  made  on  Taff  before  he  was  appointed  goir- 
dian  ad  litem.  There  is  no  pretence  that  Hairiet  was  not 
entitled  to  a  draw  in  the  land  lottery,  on  the  groond  that  she 
did  not  reside  in  the  State — the  evidence  is  fiiU  and  BatJsftcfairy 
upon  that  point;  one  of  the  witnesses  states  that  she  xaiaed 
Harriet,  that  she  neyer  was  out  of  the  State  until  die  married. 
The  Court  charged  the  jury  on  the  trial,  amongst  other  tiunf^ 
*^  that  the  fact  that  Kirkpatrick,  the  informer,  designated  or 
suggested  that  John  W.  Taff  was  a  soitable  person  to  be,  and 
should  be,  appointed  guardian  ad  lUem^  and  that  Taff  fiukd 
to  appear  and  defend  tiie  case,  were  both  strong  circamstanoes 
of  fraud;  that  it  was  not  to  be  presumed  that  Kirkpatridr,  the 
informer,  who  was  seeking  to  condemn  the  draw  as  a  fiaod- 
ulent  draw,  would  designate  a  person  as  guardian  ad  Utm 
who  would  honestly  and  fairly  defend  the  case  and  protect 
the  rights  of  the  orphan/'  This  charge  of  the  Court  was 
error,  according  to  the  provisions  of  the  3183d  section  of  the 
Code  and  the  repeated  rulings  of  this  Court,  and  we  are  con- 
strained to  affirm  the  judgment  of  the  Court^below  in  grant- 
ing the  new  trial.  In  our  judgment,  this  case  waa  not  fiiirly 
submitted  to  the  jury  by  the  Court  below,  in  view  of  the  facts 
disclosed  in  the  record. 

The  main  controlling  question  in  the  case  was  whether  the 
Court  which  rendered  the  judgment  on  the  aoirs  faoiaSy  con* 
demning  the  land  as  having  been  firaudulently  drawn,  bad 
jurisdiction  of  the  person  of  Harriet  Taff,  in  the  manner  pre* 
scribed  by  law.  If  it  had  jurisdiction  of  the  person  and  the 
subject  matter  in  the  manner  prescribed  by  law,  although  the 
proceedings  of  the  Court  may  have  been  irr^lar,  the  judg- 
ment would  not  bo  void ;  but  if  the  Court  did  have  jnrisdic* 
tion  of  the  subject  matter,  and  had  no  jurisdiction  of  the  per&on 
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of  the  minor  orphan  drawer^  as  prescribed  by  law^  at  the  time 
the  judgment  was  rendered,  then  the  judgment  was  null  and 
void,  and  that  wa&  the  point  in  the  case.  The  27th  section  of 
the  Act  of  1830,  providing  for  the  condemnation  of  fiaudu- 
lent  draws  in  the  land  lottery,  decIa^es,  that  the  service  of  the 
scire  faciaa  may  be  effected  by  any  sheriff  of  any  county  in 
the  State  by  leaving  a  copy  thereof  with  the  person  named  as 
defendant,  or  at  his  or  her  notorious  place  of  abode.  Ha,rriet 
Taff  is  named  as  the  defendant  in  the  scire  facias,  and  no  other 
person.  Did  the  evidence  show  that  a  copy  of  the  scire  fa/nas 
had  been  left  by  the  sheriff  with  Harriet  Taff,  the  person 
named  as  defendant  therein,  or  left  at  her  notorious  place  of 
abode,  as  required  by  the  statute,  so  as  to  have  given  the  Court 
jurisdiction  of  her  person  in  that  proceeding  to  condemn  her 
draw  as  fraudulent?  la  my  individual  opinion,  the  service 
of  the  scire  fadas  on  John  W.  Taff,  who  is  said  by  the  sher- 
iff in'his  return  to  be  her  guardian,  is  not  service  upon  the  per- 
S(m  nafned  as  defendant  in  the  scire  facias,  even  if  he  was  her 
guardian.  But  was  John  W.  Taff  her  guardian,  or  was  he  a 
mere  man  of  straw?  The  Act  of  1830  expressly  provides, 
"that  no  return  made  by,  or  on  behalf  of  any  orphan  or 
orphans,  shall  be  pronounced  fraudulent  until  his  or  their 
legal  guardian  shall  have  been  made  a  party  to  the  scire  facias, 
or  other  discreet  person  appointed  by  the  Court  in  which  the 
case  is  tried,  to  defend  the  case  for  the  said  orphan  or  orphans.'' 
If  such  a  person  as  John  W.  Taff  did,  in  fact,  exist,  and  if, 
in  fitct,  he  was  her  legal  guardian,  was  he  ever  made  a  party 
to  the  scire  facias  f  If  not,*  was  any  discreet  person  appointed 
by  the  Court  to  defend  the  case  for  the  orphan  when  the  case 
was  tried,  and  was  such  person  notified  of  his  appointment, 
and  did  he  a/soept  the  same?  In  short,  does  the  evidence 
show  that  the  orphan  drawer  of  this  lot  of  land  had  any  no^ 
tioe  of  that  proceeding  by  scire  facias  to  condemn  it  as  fraud- 
ulent, and  was  she  represented  before  the  Court,  so  as  to  be 
bound  by  that  judgment? 

2.  If  the  Court  had  jurisdiction  of  her  person,  as  required 
by  law,  then  the  judgment  was  not  void,  though  the  proceed- 
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iugs  may  have  been  irregular;  but  if  the  Court  did  not  ob- 
tain jurisdiction  of  her  person,  in  that  proceeding,  in  the 
manner  prescribed  hy  law,  then  the  judgment  was  null  and 
void,  and  the  title  to  the  land  is  still  in  her  as  the  drawer 
thereof,  and  not  in  the  defendants  who  claim  to  derive  their 
title  under  that  judgment  The  question  presented  in  this 
case,  is  not  whether  the  defendants  are  bona  fide  purchasers 
of  the  land,  but  the  question  is,  whether  they  have  any  title 
to  the  land,  and  that  is  the  view  which  this  Court  took  of 
it  when  the  case  was  before  it  on  a  former  occasion :  See  John- 
son  and  wife  vs,  Wright  et  al,,  27  Georgia  Reports,  555. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


S.  M.  Siesel  &  Brother,  plaintififs  in  error,  vs.  West 

Harris,  defendant  in  error. 

1.  Althoogh  a  plea  of  usury  does  not  "  set  forth  the  siiin  upon  which  it 
was  paid)  or  to  be  paid,  the  time  when  the  contract  was  made,  where 
payable,  and  the  amount  of  usury  agreed  upon,''  etc,  as  required  by 
section  84 19th  of  the  Code,  yet  if  it  does  state  the  rate  per  cent  of 
interest  which  was  agreed  to  be  paid,  and  that  the  usury  in  the  contract 
sued  on  amounts  to  as  much  as  is  due  on  the  contract,  and  no  demurrer 
or  exception  is  taken  to  the  plea,  it  is  error  in  the  Court  to  charge  the 
jury  that  because  the  plea  does  not  set  forth  the  foregoing  specifica- 
tions they  cannot  consider  it. 

2.  Money  was  loaned  at  usurious  rates  to  a  firm  composed  of  A,  B  and 
C,  and  a  mortgage  given  by  the  borrowers  on  their  stock  of  goods  to 
secure  the  debt.  The  mortgage  was  foreclosed,  and  the  JL  fa.  was 
about  being  levied  on  the  goods,  when  the  mortgagors,  insisting  upon 
indulgence  being  given  them,  and  threatening  to  raise  the  question  of 
usury  against  the  debt,  it  was  agreed  that  the  mortgage  should  be  given 
up,  a  portion  of  the  debt  be  paid  in  cash  and  the  balance  in  three  in- 
stallments. The  notes  of  A  and  B,  who  had  formed  a  new  partnership, 
(C  having  withdrawn  and  left  the  State,)  were  given  for  these  install- 
ments. One  of  these  notes  being  paid,  suit  is  brought  on  the  other 
tvro: 

Heldf  That  the  contracts  sued  on  are  not  pui|;ed  of  usury. 

Usury,    Pleading,    Before  Judge  Cole.    Bibb  Superior 
Court.    April  Term,  1872. 
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TVest  Harris  brought  complaint  against  Siesel  &  Brother, 
upon  two  promissory  notes,  dated  December  27th,  1867,  pay- 
able to  plaintiff  or  bearer,  each  for  the  sum  of  $450  00,  one 
due  April  15th,  1868,  and  the  other  October  15th,  1868.  On 
the  last  note  there  were  two  credits,  bearing  date  December 
28th,  1867,  one  for  $216  77,  the  other  for  $62  50. 

The  defendants  pleaded  as  follows: 

That  they  were  engaged  in  business  at  Cuthbert,  Georgia, 
with  one  Jacob  Miers,  under  the  firm  name  of  Siesel  &  Miers, 
the  said  Miers  being  the  partner  residing  at  Cuthbert  and  at- 
tending to  the  business  there;  that  while  so  engaged  and 
employed,. he,  the  said  Miers,  without  the  knowledge  or  con- 
sent of  these  defendants,  aud  without  these  defendants  hav- 
ing any  interest  whatever  in  the  transaction,  executed  and 
delivered  to  the  plaintiff  a  mortgage  deed,  conveying  to  him 
all  the  stock  of  goods  in  the  dry  goods  store  of  Siesel  & 
Miers,  in  Cuthbert,  to  secure  the-  payment  of  one  note  of 
$1,600  00,  payable  to  plaintiff,  and  another  note  for  $405  00, 
bearing  date  December  16th,  1867,  payable  to  James  M. 
Harris,  and  due  at  the  date  thereof.  That  on  December 
27th,  1867,  plaintiff  foreclosed  said  mortgage,  and  had  the 
execution  issuing  therefrom  levied  upon  the  stock  of  goods  of 
Siesel  &  Miers,  and  then,  for  the  first  time,  these  defendants 
had  positive  knowledge  of  the  existence  of  said  debt  and 
mortgage;  that  defendants  being  pressed  by  said  levy,  and 
being  ignorant  of  the  consideration  of  said  notes,  and  believ- 
ing that  they  were  bound  for  said  debt,  because  the  said  Miers 
had  executed  said  notes  and  mortgage,  and  being  anxious  to 
save  their  mercantile  credit  and  honor,  did  enter  into  a  settle- 
ment with  the  plaintiff,  by  which  they  paid  him  in  cash  $500, 
and  executed  and  delivered  to  him  their  three  notes,  one  for 
$500  00,  due  at  sixty  days,  one  for  $450  00,  due  April  15th, 
1868,  and  one  for  a  like  amount,  due  October  15th,  1868; 
that  defendants  afterwards  paid  off  the  note  for  $500  00,  and 
made  the  payments  credited  on  one  of  the  notes  sued  on,  the 
day  it  was  given.  That  defendants  have  since  ascertained 
that  said  mortgage  was  given  by  Miers  to  secure  an  individ- 
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ual  debt  of  his  own^  in  which  these  defendants  had  no  interest 
whatever ;  that  the  indebtedness  was  created  for  monejr  bor- 
rowed by  Miers,  at  nsarious  rates  of  interest^  for  his  own  pri* 
vate  use ;  that  thq  payments  made  by  these  defendants  upon 
said  debt,  together  constitute  more  than  the  principal  sum  bor- 
rowed by  Miers^  with  l^al  interest  thereon ;  that  defendants^ 
if  liable  at  all  upon  said  debt^  have  fiilly  paid  off  and  dis- 
charged that  liability,  and  now  owes  the  plaintiff  nothing. 

For  further  plea,  the  defendants  say  that  plaintiff  was  in- 
debted to  them  at  the  time  of  the  commencement  of  said  ao- 
tion,  and  is  still  indebted  to  them  in  the  sum  of  $1,278  50, 
for  so  tnuch  money  paid  to  plaintiff  under  a  mistake,  and  to 
which  he  was  not  justly  and  legsJly  entitled.  Wherefiaire  de- 
fendants pray  that  they  may  have  judgment  against  the  plain- 
tiff for  said  sum  of  money. 

For  further  plea,  the  defendants  say  that  the  money  bor- 
rowed was  at  the  rates  of  three  per  cent,  per  month,  and  five 
per  cent,  per  month,  and  that  the  usury  in  said  notes  amounts 
to  as  much  as  the  sum  due  upon  said  notes. 

The  evidence  discloses  the  fact  that  no  actual  levy  of  the 
mortgage  execution  was  made,  but  that  the  settlement  set  forth 
in  the  plea  was  effected  under  threats  of  such  a  levy.  As  to 
whether  the  usury  was  expressly  embraced  in  the  settl^nent, 
the  testimony  is  conflicting.  Miers  lefl  the  State,  and  is  not 
a  member  of  defendant's  firm.  The  remainder  of  the  evi- 
dence being  unnecessary  to  an  understanding  of  the  decision, 
is  omitted. 

The  Court  charged  the  jury  as  follows : 

1st.  '^The  plaintiff  having  put  in  evidence  the  notes  of  the 
defendants,  is  entitled  to  recover  the  amount  of  those  notes, 
less  the  credits  thereon,  with  legal  interest,  unless  the  def^id- 
ants  have,  by  the  proof,  made  out  a  good  defense,  or  shown 
some  reason,  valid  in  law,  why  the  plaintiff  should  not  re- 
cover. 

2d.  ^'  The  defense  set  up  is,  that  Miers,  one  of  the  partners, 
borrowed  money 'from  the  plaintiff,  not  for  the  use  of  the  firm, 
but  on  his  own  private  account,  giving  the  firm  notes  therefor; 
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bat  I  charge  you,  gentlemen^  that  all  the  partners  are  bound 
by  the  acts  of  any  one,  within  the  legitimate  business  of  the 
partnership,  because  any  partner  has  a  right  to  examine  into 
the  afiairs  of  the  firm,  and  unless  otherwise  agreed,  to  have 
joint  possession  of  its  effects,  to  collect  and  apply  its  assets,  to 
contract  or  otherwise  bind  the  firm  in  matters  connected  with 
the  business,  and  to  execute  any  writing  or  bond  in  the  course 
of  the  business,  and  a  person  lending  money  to  a  partner  for 
the  firm,  is  not  bound  to  see  to  its  application,  if  the  money 
was  lent  for  the  use  of  the  firm.  The  plaintiff  is,  therefore, 
entitled  to  recover  upon  a  contract  made  by  one  of  the  part- 
ners for  the  use  of  the  firm,  against  the  others,  unless  there  is 
firaud  in  the  transaction.  You  will  look  into  the  evidence 
and  see  if  there  was  any  fraud  in  the  transaction  between 
Miers  and  the  plaintiff.  Fraud  must  be  proven ;  it  is  not  to 
be  presumed.  But  I  charge  you,  that  it  does  not  require  as 
strong  circumstances  to  prove  finud  as  in  other  cases.  Slight 
circumstances  may  be  sufficient  to  prove  the  existence  of  fraud. 
If  there  was  a  fraudulent  combination  between  the  plaintiff 
and  Miers,  by  which  the  Siesels  were  injured,  and  that  &ct 
did  not  come  to  the  knowledge  of  the  Siesels  until  after  the 
giving  of  these  notes,  and  that  fact  has  been  proven  to  your 
satisfaction,  then  the  plaintiff  cannot  recover. 

3d.  "  The  defendants  also  plead  that  Miers  borrowed  money 
from  the  plaintiff  at  usurious  rates  of  interest,  and  that,  if 
liable  at  all,  they  are  only  liable  for  the  money  borrowed,  with' 
legal  interest  thereon,  but  I  charge  you,  gentlemen,  that  the 
defendants  must  set  forth  in  their  plea,  the  sum  upon  which 
the  usury  was  paid  or  to  be  paid,  the  time  when  the  contract 
was  made,  and  the  amount  of  usury  agreed  upon,  taken  or 
reserved.  And  unless  they  have  done  this,  you  cannot  con- 
sider the  plea  of  usury  at  all. 

4th.  ''  I  charge  you,  gentlemen,  that  although  the  note  and 
mortgc^  given  by  Siesel  &  Miers  may  have  been  affected  by 
usury,  yet,  if  you  believe  from  the  evidence  that  the  parties 
agreed  that  the  same  should  be  taken  up,  and  the  usury  and 
all  other  matter  in  dispute  between  them  settled,  and  in  con- 
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sideration  thereof  the  notes  sued  on  extending  the  time  of 
payment  should  be  given  by  S.  M.  Siesel  &  Brother,  then 
there  has  been  a  novation  of  the  contract.  In  that  case,  these 
notes  rest  on  a  good  consideration  and  are  valid.  If  you  be- 
leive  from  the  evidence  that  such  a  settlement  was  made,  cov- 
ering all  matters  of  controversy  between  the  parties,  indad- 
ing  the  usury,  then  I  charge  you  that  the  <juestion  of  osuiy, 
and  of  all  the  matters  in  dispute  between  them,  were  merged 
in  this  settlement,  and  the  usury  existing  in  the  former  con- 
tract cannot  be  set  up  against  these  notes.  If,  however,  yoa 
should  find  from  the  evidence  that  there  was  fraud  in  the  trans- 
action between  the  plaintiff  and  Miers,  and  that  the  defend- 
ants, S.  M.  Siesel  &  Brother,  did  not  discover  the  same  until 
after  they  had  given  their  said  notes,  then  I  charge  you  that 
defendants  are  not  foreclosed  from  setting  up  that  fraud  now." 

The  jury  returned  a  verdict  in  £ivor  of  the  plaintiff  for 
$620  73,  with  interest  and  costs  of  suit.  Whereupon,  the  de- 
fendants moved  for  a  new  trial,  upon  the  grounds  that  the  ver- 
dict was  contrary  to  evidence  and  to  law,  and  because  ihp 
Court  erred  in  the  second,  third  and  fourth  divisions  of  the 
charge. 

The  motion  was  overruled,  and  the  defendants  excepted. 

Lyon  &  Irvin,  for  plaintifi^  in  error. 

C.  B.  WooTEN ;  S.  Hall,  by  John  Rutherfoed,  for  de- 
fendant. 

Trippe,  Judge. 

1.  The  plaintiff  below,  on  the  trial,  did  not  except  or  de- 
mur to  the  plea  of  defendant,  on  the  ground  that  it  was  not 
as  specific  in  its  details  as  section  3419  of  the  Code  requiieB. 
The  evidence  on  the  question  of  usury  was  all  admitted  with- 
out objection ;  the  whole  ai^ument  to  the  jury  was  on  that 
evidence,  indeed,  the  plea  of  usury  was  the  only  defense  in- 
sisted on,  and  it  was  error  in  the  Court  to  charge  the  jury  that 
because  the  plea  did  not  contain  all  the  specifications  the  law 
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required,  they  could  not  consider  it.  The  plea  did  state  the 
rate  per  cent,  of  interest  which  was  agreed  to  be  paid,  and 
that  the  usury  in  the  notes  sued  on  was  as  much  as  the  amount 
of  the  notes.  This  may  have  been  a  defective  plea,  and  a  de- 
murrer for  want  of  being  full  enough  as  to  all  the  fects  re- 
quired by  the  Code,  might  have  been  sustained.  But  it  was 
too  late  to  raise  this  objection  after  all  the  evidence  was  intro- 
duced and  argument  heard,  by  asking  the  Court  to  charge  the 
jury  that  they  could  not  consider  the  plea.  If  the  plaintiff 
would  not  have  been  bound  by  a  waiver  of  a  plea  altogether, 
he  certainly  could  bind  himself  by  waiving  a  plea  defective 
only  in  not  being  full  in  all  the  details  entering  into  it.  His 
action  in  this  case  was  as  strong  a  waiver  as  if  it  had  been  in 
writing,  and  it  would  be  giving  a  party  an  unjust  advantage 
to  permit  him  to  raise  such  a  point  by  a  request  for  the  Court 
80  to  charge.     See  39  Georgia,  708. 

2.  The  doctrine  of  novation  insisted  on  by  the  counsel  for 
defendant  in  error  does  not  apply  in  this  case.  The  question 
is,  was  the  contract  purged  of  the  usury.  We  do  not  think 
it  was.  Two  of  the  original  three  debtors  made  the  new  notes, 
(the  third  debtor  having  left  the  State,  insolvent)  the  notes 
were  given  to  the  same  party  who  held  them  before,  and  the 
full  amount  of  the  claim,  usury  and  all,  was  included  in  the 
new  contract.  It  is  true  the  mortgage  was  given  up ;  but  if 
that  were  sufficient  to  purge  a  contract  of  usury,  it  would  open 
the  door  so  that  the  whole  law  of  usury  could  have  been  set 
aside,  if  the  lender  ever  demanded  and  took  a  mortgage  as  a 
security  and  afterwards,  upon  agreement,  canceled  it 

Section  2025  of  the  Code  says:  "The  effect  of  usury  is  to 
annul  and  make  void  the  contract  for  the  usury;  the  lender 
having  the  right  to  recover  the  principal  sum  loaned,  with 
interest."  If,  by  the  statute,  that  portion  of  the  contract  in 
excess  of  the  lawful  rate  of  interest  is  annulled  and  made  void, 
the  parties  to  that  contract  cannot  make  it  valid  and  binding. 
The  substitution  by  the  parties  of  a  new  note  or  bond  for  one 
affected  by  usury  will  not  avail:    3  Esp.  22;  8  T.  K,  390. 

If  the  parties  agree  that  the  bond  or  note  shall  be  destroyed, 
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and  that  the  borrower  should  give  a  new  one  to  a  third  party 
to  whom  the  lender  owed  the  same  amount^  and  it  be  done, 
the  new  obligation  was  held  good:  7  Mod.,  118.  So  where 
a  promissory  note,  tainted  with  usury^  was  transferred  to  a 
third  party,  who  knew  nothing  of  the  usury,  for  a  valuable 
consideration,  and  the  maker  of  the  note  afterwards  gave  that 
party  a  bond  for  it,  such  bond  was  held  valid :  8  T.  B.,  390. 
But  if  that  holder,  upon  being  informed  of  the  usury,  take  a 
new  bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  origi- 
nal usury  and  accepted  by  a  third  person  for  the  accommoda- 
tioD  Of  the  other  party,  he  cannot  maintain  an  action  against 
the  acceptor:    2  B.  &  A.,  688. 

Comyn  on  Usury,  page  185,  lays  down  the  general  rale, 
that  when  the  original  parties  to  the  usury  are  parties  to  the 
new  contract  or  security,  and  it  be  given  in  substitution  of  the 
old  one,  such  new  contract  or  security  will  be  void.  If  when 
the  new  security  is  given,  the  usury  is  deducted,  and  the  new 
promise  is  to  pay  only  the  principal  with  lawful  interest,  that 
promise,  according  to  all  the  authorities,  is  Valid.  But  as  we 
have  said,  in  this  case  the  present  parties  to  this  contract  were 
original  parties  to  the  first  contract,  and  it  is  given  for  the 
unpaid  balance  of  that  contract,  usury  included. 

Judgment  reversed. 
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On  the  25th  of  April,  during  the  January  Term,  1873, 
of  the  Court,  the  death  of  WiIliam  Dougherty,  Esq., 
was  announced  bj  Warren  Akin,  Esq.,  who,  at  the  same  time, 
moved  the  appointment  of  a  committee  to  report  appropriate 
commemorative  resolutions^ 

The  Court  appointed  the  following  committee :  Hon,  War- 
ren Akin,  Hod.  N.  J%  Hammond,  Hon.  P.  L.  Mynatt,  Hon. 
John  Collier,  Hon.  William  Eecard. 

On  June  18th,  during  the  same  term,  the  following  report 
was  made: 

The  committee  appointed  to  report  suitable  resolutions  as 
tOfOur  late  brother  William  Dougherty,  beg  leave  to  submit 
the  following: 

He  was  born  in  Clarke  county,  Georgia,  on  the  14th  of 
April,  1805.  He  finished  his  education  at  Franklin  Collie 
(now  the  State  University  of  Greorgia,)  graduating  in  the  class 
of  1827.  He  was  at  once  admitted  to  the  bar  and  settled  to 
practice  law  in  Troup  conuty,  Georgia*  while  yet  the  track 
of  the  departing  Indian  was  fresh  in  her  soil,  and  the  sur« 
veyor's  chain  was  dividing  her  territory  for  homes  for  the 
white  man. 

He  died  while  on  a  visit  to  New  York,  on  the  21st  of  Oc- 
tober, 1872,  in  the  sixty-eighth  year  of  his  age. 

A  memoir  of  his  life  would  cover  so  much  space  that  we 
decline  to  enter  upon  it,  and  notice  only  the  salient  points  in 
his  character. 

Politics  had  no  charm  for  him.    With  the  exception  of  a 
short  term  as  a  member  of  the  General  Assembly  from  Troup  "^ 
county,  he  never  held  any  official  position. 

His  personal  popularity  gave  him  a  right  to  have  expected 
any  preferment  which  he  might  have  asked.     His  rare  intel- 
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lectaal  endowmenty  his  cultivation  and  his  great  iDtegritjr  rf 
character^  well  fitted  him  for  high  and  oonunanding  poaitioos. 
To  him  political  preferment  wonld  have  brought  national 
renown.  But  while  he  ever  entertained  decided  political  con- 
vietioDS  and  freely  expressed  them,  while  he  fdt  a  deep  con- 
cern for  the  people  and  a  devotion  to  constitutional  govem- 
ment;  he  allowed  nothing  to  swerve  him  from  hia  main 
purpose.  He  promoted  every  political  good,  and  while  he 
deserved  all,  would  accept  no  political  reward.  His  sole  pur- 
pose was  to  be  a  lawyer.  He  studied  thoroughly  the  funda- 
mental principles  of  the  law,  and  stored  his  mind  with  tiie 
learning  of  those  eminent  as  jurists.  He  made  his  client's  case 
hi8  own,  and  threw  into  its  management  an  eameetoos  and 
ability  which  dispelled  all  fear  of  injustice  and  all  doubt  of 
success.  And  yet  such  was  his  frank  and  manly  bearing  that 
his  adversary  admired  his  fairness  as  much  as  he  feared  his 
power. 

He  always  mastered  the  facts  of  his  case — ^he  loved  right 
and  abhorred  wrong.  Therefore,  as  an  advocate,  he  was  al- 
ways clear,  and  on  occasions  was  most  naturally  and  tberelbte 
most  splendidly  eloquent.  In  the  defense  of  threatened  inno- 
cence and  of  betrayed  confidence  he  took  possession  of  juries, 
commanded  the  respect  of  Judges  and  elicited  the  sympathy 
and  applause  of  his  hearers.  He  used  none  of  the  arts  of  tiie 
orator.  His  manner  was  so  simple  and  natural,  his  wonb 
fell  so  readily  and  fluently  that  truth  and  justice  seemed  to 
be  speaking  with  their  own  tongues,  and  he  seemed  uncon- 
scious of  his  power,  and  iiis  audience  never  suspected  that  be 
aimed  at  anything  but  right.  His  success  was  so  marked 
that  his  field  of  operations  became  very  extaisive;  from  New 
York  to  New  Orleans  be  was  sought  for  as  a  lawyer,  and 
even  at  his  advanced  age  he  enjoyed  a  very  heavy  and  Inem- 
tive  practice. 

Mr.  Dougherty  was  eminently  sociiEtl.  He  never  drank 
intoxicating  liquors,  never  indulged  in  games,  even  the  most 
innocent,  had  none  of  the  smaller  vices  to  which  the  genial 
and  sociable  are  so  generally  addicted.  Yet  so  kind  was  his 
nature,  so  hearty  his  greeting  and  so  pleasant  was  his  ecMiver- 
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wtioii  that  be  was  the  oeotre  figon  of  eyety  ptrfy  in  which 
he  was  found.  The  comraon  jMopk  talked  to  Urn  of  their 
fiurme^  their  financial  ventiuse^  their  neighboribood  intereets, 
and  of  their  domeetio  a&irs,  and  each  fidt  that  he  was  hie 
friend,  who  shared  hie  hopee^  hie  eorrowe  and  his  joys. 

Members  of  the  bar  would  leave  the  Court-room  where 
they  had  been  crushed  by  his  power,  and  forget  their  bruises 
while  they  listened  to  his  anecdotes  and  joined  in  hie  hearty 
laugh. 

The  young  lawyer  never  found  him  too  busy  to  listen  to 
his  small  cases  and  great  troubles,  and  had  them  made  dear 
and  himself  made  happy  by  his  advice  and  encouragement. 
The  citLeens  all  gathered  about  the  hotel  at  which  he  stopped, 
and  felt  that  his  company  was  the  chief  pleasure  of  the  Court 


These  good  qualities  shone  out  most  brilliantly  and  beauti- 
fully in  his  home  circle.  Towards  his  children,  in  their  mhr 
tuns  manhood  and  womanhood,  he  was  as  tender  as  when  they 
climbed  upon  his  knees  and  amused  him  with  their  innocent 
prattle;  and  towards  his  wife  he  was,  in  his  old  age,,  as  much 
at  keart  and  in  manner  a  ^'sweetrheart'^  as  when  he  wooed 
and  won  her  afifeotiona.  He  was  the  second  of  three  remark- 
able bffothcors.  For  strength  and  comeliness  of  manhood,  for 
a  roundnesb  of  intellectual  force,  moral  excellence  and  social 
purity,  no  family  ever  produced  a  more  evenly  balanced  and 
noticeable  trio.  Each  was  a  great  lawyer,  and  gave  character 
and  dignity  to  the  bar  of  Geoqpa^  and  of  the  South.  They 
have  all  pasaed  away,  and  in  their  deaths  every  household  has 
lost  three  worthy  examples  $  truth  has  lost  three  noble  de- 
feldafs ;  every  lawyer  has  leet  throe  genial  companions ;  the 
temple  of  justice  has  lost  three  most  powerful  advocates,  and 
our  country  has  lost  three  most  patriotic  dtiaens. 

This  Court  has  heretofore  commemorated  the  virtues  of 
Charles,  our  Inrethren  acrosSvthe  Chattahoochee  have  made  fit 
ofiarii^  to  the  memory  of  Robert,  and  we,  lastly,  in  the  name 
of  the  bar  of  Georgia,  ask  to  place  upon  your  minutes  this 
fiaeUe  expression  of  what  wefeel  towards  our  departed  brother* 
William  Dougherty. 
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His  life  yms  fiill  of  labora,  fais  death  full  of  peace.    Leitis 
•    ToUow  his  example  that  we  may  reap  his  reward. 

Reaobedj  That  ]n  the  death  of  Williik  Doughibtt  the  bar  of  Geor- 
gia htm  lost  (me  of  its  ableet,  traeet  and  noblert  memben. 

Besohedf  That  this  report  and  aecompanjiag  response  by  the  bendi 
be  spread  upon  the  minates  of  this  Goart,  and  that  its  derk  famish  a 
copy  of  them  to  the  family  of  the  deceased. 

(Signed)  WARREN  AON,  Chairman. 

K.  J,  HAMMOND, 
P.  L.  MYNATT, 
JOHN  COLLIER, 
WILLIAM  EZZARD. 

Warker^  Chief  Justice,  in  behalf  of  the  Court,  responded 
as  follows: 

The  death  of  William  Dougherty  has  not  only  cast  a  gloom 
over  this  Courfe-room,  but  throughout  the  limits  of  this  State. 
Who  is  there  that  did  not  know  him  either  personally  or  bj 
reputation?    Who  knew  him  but  to  love  and  admire  his 
genial  good  nature,  and  to  respect  'his  great  ability  as  a  law- 
yer and  advocate?    Gifted  by  nature  with  a  fine  person  and 
attractive  manners,  he  impressed  any  one  at  first  sight  as  a 
man  of  no  ordinaty  capacity ;  but  when  he  came  before  the 
Courts  to  maintain  the  cause  of  his  clients,  his  intellectual 
power  and  persuasive  eloquence  was  acknowledged  by  all.  As 
a  lawyer  and  advocate  he  had  but  few  equals  and  no  supe- 
riors.  Abandoning  politics,  he  devoted  his  whole  life  to  thepro- 
fession  of  his  choice,  and  his  professional  brethren  throughout 
.  the  State  were  proud  of  him.    Possessing  a  large  share  of  good 
^practical  common  sense,  a  clear  discriminating  mind,  united 
'With  an  untiring  energy,  he  was  a  most  formidable  antsgooist 
im  any  cause  in  the  judicial  forum.    Whoever  came  in  contact 
with  him  there  that  did  not  feel  and  appredate  the  strength, 
force  and  logic  of  his  great  intellectual  power?    The  records 

•  of  this  Court,  from  its  organization  up  to  the  time  of  his 

•  death,  will  show  the  numerous  cases  in  which  he  was  retained 
as  counsel,  in  all  of  which  he  performed  his  duty  with  dis- 
tinguished ability.    Discarding  all  official  honors  he  was  em- 

,pbatically,  what  in  his  unostentatious  simplicity  he  desired  to 
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be — ^William  Dougherty^  the  eminent  lawyer  and  advocate. 
Grenerous  and  manly  in  his  interooorse  with  his  fellow  men 
and  professional  brethren,  he  was  one  of  nature's  noblemen.  In 
the  rough  contests  of  life,  he  never  forgot  that  he  was  a  gen* 
tleman.  Of  his  ardent,  strong,  ccmstadt  personal  attachment 
to  his  friends,  I  will  not  now  trust  myself  to  speak.  When 
shall  we  look  upon  his  like  again?  His  voice  will  be  heard 
here  no  more  forever,  he  has  fought  his  last  intellectual  bat- 
tle in  this  forum  of  his  native  State  which  he  loved  so  well, 
and  gone  to  his  final  rest. 

Let  the  report  and  resolutions  of  the  committee  be  entered 
on  the  minutes  of  the  Court,  as  a  perpetual  memorial  of  our 
respect  and  affection  for  our.  lamented  brother  when  living, 
and  of  our  sincere,  heartfelt  sorrow  for  his  death,  and  a  copy 
thereof  be  furnished  by  the  plerk  of  this  Court  to  the  fiimily 
of  the  deceased. 
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ABATEMENT. 
See  Ejedmenty  3. 
«  Pleading,  6,  L. 

ACCEPTANCR    See  BiU  of  EsDohange,  1,  2. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  An  administrator  who  received  Confederate  money  in 
1862^  and  does  not;  by  his  returns,  or  on  the  trial  of  a 
suit  commenced  against  him  in  1871,  give  any  expla- 
nation of  what  became  of  the  money,  or  what  he  did 
with  it,  cannot  complain  at  being  held  liable  for  the 
full  amount  so  received,  especially  when  the  verdict  is 
for  four  years  less  interest  than  what  was  due.     King 

vs.  Newton  etal, 150 

2.  Under  section  2406  of  the  Revised  Code,  if  one 
chargeable  as  executor  de  son  tort  die,  his  administra- 
tor, as  such,  is  chargeable  in  the  same  manner  and  to 
the  same  extent  as  was  his  intestate,  but  the  adminis- 
trator does  not  hiniself  become  an  executor  de  son  tort 
by  taking  possession  of  property  found  in  possession 
of  his  intestate,  at  his  death,  even  though  that  property 
was  in  the  possession  of  the  intestate  as  the  executor 
de  son  tort  of  another  deceased  person.  Alfriend  & 
Ookmanvs.  Danieljeafr •....  154 

3.  When  plaintifis  sue  in  their  representative  capacity,  on 
a  note  due  to  their  testator  or  intestate,  and  there  is  no 
plea  in  abatement  filed  at  the  first  term  of  the  Court, 
the  plaintiffs  are  not  required  at  the  trial  term  to  prove 
that  they  have  been  leeaUy  appointed  executors  or  ad- 
ministrators. Aliter,  if  their  letters  testamentary  or 
of  administration  constituted  a  part  of  their  title  to 

the  property  sued  for.    HazUhursi  vs.  Morrison 397 

4.  A  judgment  against  an  executor  or  administrator, 
where  there  is  no  plea,  that  the  sum  recovered  ''be 
levied  of  the  goods  and  chattels,  lands  and  tenements 
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of  the  testator  or  intestate/'  is  sufficient,  under  section 
3515,  Revised  Code,  without  adding  the  words  ''in  the 
hands  of,  etc.,  to  he  administered/'  These  last  words 
are  not  required  hy  said  section.  Wolfotk^  adnCr  and 
ea^TjVS.  Kyle 419 

6.  When  the  maker  and  mdoraer  of  a  promissoiy  note  . 
are  dead,  and  the  administrator  of  the  maker  is  also 
executor  of  the  indorser,  and  suit  is  brought  on  the 
note  against  him  in  both  capacities,  though  the  judg- 
ment does  not  specify  the  relation  of  maker  and  in- 
dorser, it  is  good  against  him,  at  least,  so  &r  as  he  is 
the  repiBsentative  of  the  maker,  and  if  levy  be  made 
aooordingfy,  he  cannot  arrest  it  on  that  ground  by  affi- 
davit of  iU^ality.     Ibid. 

AFFIDAVIT  IN  FORMA  PAUPERIS. 
See  Certiorari^  1. 

AMBIGUITY.    See  iWdbw,  29. 
AMENDMENT.    See  Claim,  2. 

APPROPRIATION  OF  PAYMENTS. 

See  Attorney  J  2. 

ARBITRAMENT  AND  AWARD. 

1.  An  award  of  arbitrators  was,  by  order  of*  the  Court, 
entered  on  the  minutes,  during  the  November  term, 
1871.  At  the  same  term,  exceptions  to  the  award 
were  filed.  No  further  action  was  taken  at  that  term. 
At  the  ensuing  April  term,  a  demurrer  to  the  excep- 
tions was  heard  and  sustained,  and  an  order  to  that 
effect  entered  on  the  minutes.  At  the  time  of  hear- 
ing the  demurrer,  leave  was  granted  to  defendant  and 
time  ^iven  to  amend  the  exceptions.  On  the  next 
day,  the  amendment  was  made  and  sworn  to  in  open 
Court,  though  it  does  not  appear  to  have  been  then 

•  filed.    On  the  28th  of  June,  the  juries  were  dis- 

•  charged  for  the  term,  and  the  Court  adjourned  to  the 
26th  of  the  ensuing  August,  to  hear  motions,  etc.  On 
that  day,  the  plaintiff  moved  for  judgment  on  said 
award  and  for  execution.  Defendant  ol^ected,  and  the 
Court  allowed  the  amended  exceptions  to  be  filed,  and 
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certifies  to  this  Cburt  that  he  "regarded  the  applica- 
tioB  for  leave  to  amend  as  being  in  all  the  time,  and 
why  the  order  dismissing  the  exceptions  was  entered 
on  the  minutes,  he  did  not  remember :'' 
Held^  That  as  it  does  not  appear  that  plaintiff  made  any 
fiirther  motion,  or  asked  for  a  trial  in  the  case  before 
the  discharge  of  the  juries,  and  had  notice  of  the  in- 
tention of  defendant  to  fi^  the  amended  exceptions, 
and  leave  granted  therefor,  and  the  Judge,  who  knew 
all  the  facts,  holding  that  the  time  he  had  granted  had 
not  expired,  it  was  not  error  in  the  Court  to  allow 
them  to  be  then  filed,  Ihimlin  vs.  The  Virginia  H. 
Insuranoe  Company r 26 

2.  Where  exceptions  to  an  award  did  not  contain  all  the 
evidence  submitted  to  the  consideration  of  the  arbitra- 
tors, a  demurrer  thereto  was  properly  sustained.  The 
BameaviUe  Manufacturing  (hmpany  vs,  Caldwell 421 

3.  When  exceptions  were  filed  to  an  award,  which  were, 
on  demurrer,  held  by  the  Court  below  to  be  insuffi- 
cient, and  it  appeared  by  the  record  that  the  excep- 
tions were  on  the  ground  of  a  mistake  alleged  to  have 
been  made  by  the  arbitrators  in  charging  the  excepting 
parties  with  certain  items,  especially  one  of  $3,500  00, 
which,  it  was  alleged,  was  clearly  not  a  proper  charge 

'  against  them,  as  would  appear  by  the  evidence,  which 
evidence  was  partly  set  mrth  in  the  exceptions  and 
partly  referred  to  as  contained  in  the  books  of  the  par- 
ties who  are  merchants,  which  books,  the  exceptions 
stated,  were  in  the  presence  of  the  Court,  but  being 
voluminous,  were  not  attached  by  abstract : 

Meldy  That  the  contents  of  the  books  were  a  necessary 
part  of  the  exceptions,  and  the  plainti%  in  error  hav- 
ing &iled  to  complete  their  recort^  in  the  Court  below 
by  having  such  abstract  in  fact  attached  and  sent  here 
as  part  of  the  record,  under  the  certificate  of  the  clerk, 
this  Court  will  not  reverse  the  judgment  of  the  Court 
below,  it  being  impossible  for  us  to  say,  in  the  absence 
of  said  abstract,  whether  he  was  rieht  in  his  judgment 
or  not    Richmond  &  Co,  t»«  Phillips  &  Flanders  et  al»  542 

ATLANTA— CITY  COURT  OF. 

The  City  Court  of  Atlanta  has  no  power,  under  the  Act 
organizing  said  Court,  to  grant  new  trials,  nor  can  that 
power  be  derived  from  that  provision  in  ^e  Constitu- 
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tion  allowing  writs  of  error  firom  the  jadgmeBt  of  (Sty 
Courts.    Tate  V8.  The  State. 37 

ATTACHMENT. 

1.  An  afiSdavit  made  hy  the  plaintiff  in  attachment  that 
the  debtor  'Ms  indebted  U>  aeponent  to  the  beat  of  de- 
ponent's belief^  in  the  sum  of  1 1,000  00,  and  that  said 

resides  without  the  limits  of  the  State/'  is  not 

''  a  substantial  compliance  in  all  matters  of  form,"  re* 
quired  by  the  attachment  laws  of  this  State,  and  is  fa* 
tally  defective.    Black  tw.  Scanlon • 18 

2.  A  motion  to  dismiss  an  attachment  founded  on  such 
an  affidavit  may  be  made  whenever  the  case  is  called 
for  trial.    IbicL 

3.  Where  land  was  sold  nndar  a  judgment  obtained 
agunst  the  defendant  in  the  United  States  District 
Court,  of  older  date  than  the  levy  of  an  attachment 
returnable  to  a  Superior  Court  of"^  this  State,  but  the 
levy  of  the  execution,  based  upon  said  jud&;ment,  was 
made  afler  the  levy  of  said  attachment,  and  the  plain- 
tiff in  attachment  was  present  at  the  marshal's  sale 
when  the  claimant  purchased,  and  made  no  objections, 
the  purchaser  obtained  a  valid  title.  Studdard  m. 
Lemmond 100 

4.  Two  attachments  were  placed  in  the  hands  of  a  sheriff 
and  levies  made,  and  wnilst  the  property  was  in  the 
possession  of  the  sheriff  the  defendant  gave  replevy 
Dondsy  the  security  justifying,  and  stated  in  the  answer 
of  the  sheriff  to  have  been  at  the  time  a  <Htizea  of  the 
State  of  Greorgia,  and  no  exception  was  taken  to  the 
bonds  at  the  return  term  of  tne  attachm^its;  at  the 
trial  term,  judgments  were  rendered  against  the  prin* 
cipal  and  security,  and  executions  placed  in  the  hands 
of  the  shmff,  who  made  returns  of  nulla  bona;  the 
plaintiff  petiUoned  the  Court  for  a  rule  asalnst  the 
sheriff,  who  set  up  the  above  stated  facts  in  his  answer, 
and  also  that  he  nad  acted  in  good  Mth ;  the  answer 
was  not  traversed.  The  Court  did  not  commit  error 
in  refusing  to  make  the  rule  absolute.    Nagkj  adrn'r^ 

vs.  lAimpkin,  sheriff^. 521 

• 

6.  A  non-resident  of  this  Statd,  who  is  the  lessee  of  a 
railroad  in  this  State,aiid  therefore  liable  to  be  sued  as 
was  the  railroad  company,  is  none  the  less  liable  to  be 
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proceeded  against  by  attacbment  as  other  non-resid^ts 
are*    Breeds  ksBee,  vs.  MitcKeU.. •••••  533 

ATTORNEY. 

1.  An  attorney  at  law  who  was  assigned  by  the  Judge  of 
the  Superior  Court  as  counsel  to  defend  an  indigent 
defendant,  on  his  trial  upon  an  indictment  in  the  said 
Court,  and  who  accordingly  did  appear  and  defend  him^ 
is  not  entitled  by  any  law  of  this  State  to  be  paid  for 
such  services  out  of  the  county  funds.  Elam  V8.  Jolmr 
Bon^  Ordinary • 348 

2.  Where  an  attorney  at  hw,  in  response  to  a  summons 
of  garnishment  issued  at  the  instance  of  a  judgment 
creditor,  answers  that  be  has  a  certain  sum  of  mooey 
in  his  hands  belonging  to  the  d^endant,  wbicb,  before 
he  was  served  with  such  summons^  he  had  decided  to 
appropriate  towards  the  satisfaction  of  other  judgments 
than  that  upon  which  the  process  of  garnishment  is* 
sued,  but  had  not  actually  done  so,  because  he  was 
awifiting  the  consent  or  refusal  of  the  defendant  to  such 
action,  it  was  not  error  in  the  Court  to  order  the  fund 
paid  to  the  oldest  execution,  after  allowing  reasonable 
attorney's  fees  and  costs  to  the  diligent  creditors  bring- 
ing the  fund  into  Court.  Oarr  vs.  Benedietj  Hall  & 
Cb.etal. 431 

See  Certiorari,  1. 

AUGUSTA— CITY  COURT  OP. 

Where  such  deposit  was  0950  00  in  gold,  and,  after  de* 
mand  and  refusal,  an  action  of  assumpsit  was  brought 
for  that  amount  in  gold^  ''or  its  value  in  currency ,'' 
the  plaintiff  was  entitled  to  recover  the  value  of  the 
gold  at  the  time  of  the  demand,  with  interest;  and  as 
no  evidence  was  introduced  on  the  trial  showing  it  was 
worth  any  premium  at  that  time,  the  recovery  could 
only  have  been  for  $960  00,  with  interest  n'om  the 
time  of  the  demand.  The  City  Court  of  Augusta, 
whose  jurisdiction  is  limited  to  $1,000  00,  therefore, 
had  jurisdiction  of  the  case. — Hewitt  V8,  Brummet, 481 

AUTREFOIS  ACQUIT/  See  Criminal  Law,  9, 10. 

AWARD.    See  Arbitrament  and  Award,  1-3. 
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BAIL.    See  Sheriff,  2. 

BAILMENT. 

1.  Where  A  is  indebted  to  B^  and  transfers  to  him,  as. 
collateral  security,  a  receipt  given  to  A  for  a  note 
for  collection,  it  being  for  a  larger  amount  than  A's 

.debt  to  B;  and  the  bailee  who  has  the  note  for  collec- 
tion, with  knowledge  of  the  transfer  and  consenting 
thereto,  permits  it  to  go  into  the  possession  of  A,  who 
'  collects  it  and  pays  B  a  portion  of  his  debt,  the  meas- 
ure of  damages  in  an  action  of  trover  by  B  against  the 
bailee,  is  the  unpaid  portion  of  B's  debt  from  A.  As 
B  would  not  be  liable  over  to  A  for  any  balance,  his 
claim  for  damages  is  limited  to  the  amount  of  his  spe- 
cial property  in  the  note.  Sheldon  vs.  The  Southern 
Ex.  Co 625 

2.  On  the  trial  it  w^  competent  fer  the  bailee  to  prove 
that  when  he  was  notified  by  A  and  B,  who  were  to- 
gether, of  the  transfer,  he  was  not  informed  that  it  w^s 
made  as  collateral  security,  but,  on  the  contrary,  it 
was  stated  by  A  that  the  transfer  was  made  only  that 
the  money  might  be  paid  to  B  in  the  event  that  A  was 
absent,  as  he  expected  to  be  absent,  provided  B  was 
present  when  such  a  statement  was  made.    Ibid.  ^ 

3.  Under  the  fects  as  they  appear  in  the  record,  it  would 
have  been  proper  to  have  submitted  the  question  to  the 
jury  whether  B  was  present  at  the  time  A  made  the 
statement  to  the  bailee's  agent.    Ibid. 

See  WarehouaemaUj  1-7. 

BILL  OF  EXCEPTIONS. 
See  Pra/Moe  in  the  Sv/preme  Oourt^  1-11, 13. 

BILL  OF  EXCHANGE. 

1.  If  a  draft  be  drawn  on  an  individual,  and  the  drawee, 
before  its  acceptance,  form  a  partnership  with  others, 
and  the  partners  agree  to  use  in  the  business  of  the 
partnership  the  goods,  for  the  payment  of  which  the 
draft  was  drawn,  and  to  pay  for  them,  and  they  do  so 
use  them,  and  the  partner  wlio  is  the  drawee  accept 
the  draft  for  the  partnership,  the  acceptance  is  binding 
on  the  partners.    Markham  etoLvs  Hazen  &  Sona...  570 
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2.  Where  the  name  of  the  partnership  is  the  ^'Republi- 
can Association/'  and  whose  sole  business  was  the  pub- 
lication of  a  newspaper,  called  "The  Opinion/'  and 
the  acceptance  is  "accepted  May  24th,  1867,  for  the 
Opinion  newspaper,*'  (signed)  "  W.  L.  8.,''  and  W.  L. 
8.  is  one  of  the  partners,  it  is  a  sufficient  identiiiGation 
of  the  partnership  to  bind  the  partners.    Ibid. 

BOND  FOB  TITLES.       ' 

1.  This  Court  having  held  in  the  case  of  Bailey  vs.  Park 
— 22  Georgia  Reports,  116 — that  a  sale  of  land  by  the 
sheriff  under  an  execution  for  the  purchase  money,  in 
iavor  of  the  vendor  against  the  vendee,  where  the 
vendee  has  only  a  bond  for  titles,  and  the  vendor  has 
not  filed  and  had  recorded  in  the  Clerk^s  office  a  deed 
to  his  vendee  for  the  land,  before  theJevy  is  made,  is 
illegal  and  void,  and  also  reaffirmed  tne  same  principle 
in  j&arville  vs.  Lowe  and  Smith,  47  Georgia  Reports, 
214,  and  this  case  cotnine  within  that  principle,  and 
the  purchaser  at  the  sheriff '«  sale  being  charged  with 
notice,  the  Court  erred  in  dismissing  complainant's  bill 
for  want  of  equity:  Code,  section  3604.  Brunscn  w. 
Grant  etal 394 

2.  If  the  purchaser  at  such  sale  be  a  third  party,  and  has 
paid  the  price  bid  by  him,  and  the  same  has  been  ap- 

Elied  towards  the  extinguishment  of  the  vendee's  debt, 
e  is  entitled  to  be  reimbursed  out  of  the  land  to  the 
extent  of  such  payment  of  such  debt.    Ibid. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  The  stockholders  of  a  chartered  loan  and  building  as- 
sociation agreed  unanimously,  at  a  period  long  antece- 
dent to  the  time  when,  by  the  rules  of  the  company,  it 
would  close,  to  cease  operations  and  settle  their  mutual 
relations  on  principles  of  equity.  At  the  same  meet- 
ing a  majority  of  the  stockholders  adopted  by  vote  a 
scheme  of  settlement,  which  repudiated,  as  a  basis,  the 
rule  of  crediting  each  stockholder  with  his  payments 
and  legal  interest  thereon,  and  charging  him  with  his 
receipts  and  legal  interest,  but  was  based  upon  an  ar- 
bitrary compromise  of  the  assumed  rights  of  the  bor- 
rowers and  non-borrowers  under  the  charter,  in  its 
ordinary  working.  A  lai^  minority  of  the  stock- 
holders protested  against  this  scheme  and  fil^  a  bill 
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in  equitr,  seeking  to  enjoin  the  offioos  of  the  oonioi»- 
tion  from  carrying  out  said  scheme,  and  pmying  that 
the  rights  of  the  parties  should  be  aaoertained  and  the 
assets  disposed  of  by  the  Oourt  on  principles  of  equity 
which  the  bill  claimed  simply  requirea  each  stock- 
holder to  be  credited  with  his  payments  and  l^al  in- 
terest  and  charged  with  his  receipts  and  l^al  interest: 
Hddy  Even  though  the  rules  of  the  company  under  the 
charter  were  not  obnoxious  to  the  laws  against  nauryi 
still,  as  by  common  consent  it  was  agreed  that  the  com- 
pany was  now  to  wind  up,  and  as  the  contracts  of  the 
parties  must  therefore  of  necessity  be  set  aside,  and  the 
rules  of  the  charter  be  disregarded,  it  was  not  compe- 
tent for  the  majority  to  adopt  a  scheme  repudiating 
the  rate  of  interest  prescribed  by  law  between  persons 
having  moneyed  dealings  with  each  other,  and  that 
the  injunction  wa#  therefore  properly  granted.  CHty 
Loan  and  Building  Aaaodalion  of  Aiigusta  V8.  Goodr 
richetal 445 

2.  The  cardinal  rule  for  the  seldement  among  the  atook- 
holders  on  principles  of  equity  will  be  to  charge  each 
stockholder  with  his  receipts  and  interest  on  them 
from  the  time  of  the  receipt,  and  to  credit  such  ^oek- 
holder  with  his  payments  and  interest  from  the  date  of 
the  same,  according  to  the  rules  of  law  for  such  calcu* 
lations,  to  divide  the  assets  according  to  the  result, 
subject,  of  course,  to  such  equitable  modification  and 
adjustment  as  to  expenses,  losses,  etc.,  as  may  appear 
equitable  from  the  proof  at  the  trial.    Ibid. 

3.  The  injunction  prohibiting  the  officers  from  carrying 
out  the  plan  adopted  by  the  nuuority  ought  not  to 
hinder  the  collection  of  the  debts  due  by  the  forfeiting 
stockholders.    Ibid. 

4.  Under  the  prayer  of  the  bill  it  is  the  duty  of  the 
Chancellor  to  take  such  order  as  will  insure  the  speedy 
payment  of  the  balances  due  and  the  collection  of  the 
assets,  including  any  insurance  policies,  that  the  com- 
pany  may  own  or  may  hold  as  collaterals,  according  to 
the  rights  of  the  parties  in  each  case,  as  well  as  bsil- 
ances  due  by  stockholders,  as  debts  due  by  persons  who 
had  forfeited  their  stock  before  the  date  of  the  assess- 
ment, as  will  insure  the  speedy  preparation  of  the 
whole  matter  for  a  final  decree.    lo^id. 
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CARRIERa 

1.  Delivery  of  produce  to  a  common  carrier^  consigned 
to  factors  under  a  contract  before  that  time  made,  is 
such  a  delivery  to  the  latter  as  will  cause  their  lien  to 
attach  for  advances  made.     Elliott  vs.  Cox  et  cd 39 

2.  An  action  against  a  common  carrier  for  negligence  in 
the  performance  of  his  duty  as  a  carrier,  under  a  con- 
tract to  carry,  is  an  action  upon  the  case  ex  delicto,  and 
may  be  joined  with  a  count  in  trover  or  trespass  m  et 
amiisy  but  if  the  action  be  for  negligence  alone,  under 
the  contract  to  carry,  or  if  the  counts  in  trover  or  tres- 
pass vi  et  armiSf  be  abandoned,  the  plaintiff  cannot 
repudiate  the  contract,  either  expressed  or  implied,  un- 
der which  the  carrier  received  the  goods,  and  recover 
for  an  unlawfiil  taking.    8(AUhem  Jib.  Cb.  V8.  Palmer 

&  Co ; 85 

3.  A  carrier  who  receives  goods  to  carry  from  one  not 
authorized  to  deliver  them  to  him,  is  a  trespasser,  and 
may  be  sued  in  trover  for  the  goods,  as  any  other  ille- 
gal taker  may  be ;  but  if  a' suit  be  brought  against  him 
as  a  carrier,  charging  him  with  having  taken  the  goods 
under  a  contract  with  the  plaintiif' s  agent,  and  with 
neglect  of  duty  under  the  obligations  of  that  contract, 
and  there  be  no  count  for  a  wrongihl  taking  or  conver- 
sion, the  plaintiff  can  only  recover  for  a  br^ch  of  duty, 
under  the  contract,  as  made  with  his  agent.    Ihid. 

4.  The  contract  in  the  record  between  the  Adams  Ex- 
press Company  and  the  Southern  Express  Company  is 
an  express  contract,  signed  by  both  parties,  in  which 
it  is  specifically  agreed  that  the  Southern  Express 
Company  should  not  be  liable  for  "river  risks  on 
any  goods  delivered  to  it  for  carriage  by  the  Adams 
Express  Company,  and  if  the  owner  of  the  goods  sue 
the  Southern  Express  Company,  not  as  a  tortious  taker, 
but  as  a  carrier  under  that  contract,  for  negligence,  by 
which  the  goods  were  lost,  he  must  abide  by  its  terms. 
Aliter,  if  he  sue  in  trover  or  in  trespass  for  an  ill^al 
taking  or  conversion.     Ibid. 

5.  The  case  of  the  Southern  Eamresa  Cbmpany  w.  Shea, 
38  Georgia  Beporta,  619,  and  the  case  of  the  Southern 
Express  Company  vs.  Cohen  &  Menkoy  46  Georgia  Re- 
porta,  148,  are,  as  to  the  facts  and  the  pleadings,  simi- 
lar to  the  present  case,  and  must  control  it.    Ibid. 
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6.  If  an  action  upon  the  case,  against  a  common  carrier 
for  negligence,  under  his  contract,  be  brought  within 
four  years,  and^  after  four  years  have  elapsed,  the  plain* 
tiff  amend  his  vmt  by  adding  a  count  in  trover,  and  a 
count  for  trespass  vi  et  armis:  Query— whether  the 
new  counts  are  barred  ?    Ibid. 

7.  The  liability  of  a  common  carrier  ceases  if  the  goods 
are  taken  from  his  possession  by  legal  process.  Sav- 
annah, Griffin  &  N.  A.  JR.  B.  Cb.  w.  Ivilcox,  GHbba  & 

Co 433 

8.  It  is  not  ihe  duty  of  a  common  carrier  to  keep  his 
doors  locked  and  to  refuse  entrance  to  a  sheriff,  who 
comes  to  seize  property  in  the  possession  of  the  carrier, 
if  the  sheriff  have  legal  process.    Ibid. 

9.  When  goods  delivered  to  a  common  carrier  for  trans- 
portation were  seized  by  legal  process  and  taken  out  of 
his  possession  by  the  sheriff,  and  the  carrier  forthwith 
gave  notice  to  tne  consignor  and  consignee,  and  they 
made  no  reply  and  took  no  further  notice  of  the  pro- 
ceedings: 

Hdd,  That  the  carrier  had  a  riffht  to  presume  they  had 
abandoned  the  property,  as  suDJect  to  the  legal  process 
which  had  seized  it.     Ibid. 

10.  Where  goods  arrive  at  their  point  of  destination  and 
the  packages  or  casks  are,  by  the  fault  of  the  carrieri 
in  a  damaged  condition,  so  that  they  cannot  be  han* 
died  without  loss  and  further  damage,  it  is  the  duty  of 
the  carrier  to  repair  the  casks,  if  possible,  before  the 
owner  can  be  compelled  to  receive  them,  and  if  he  re- 
fuse to  do  this,  the  owner  may  refuse  to  receive  the 
TOods  and  may  recover  the  value,  and  this  without  of* 
fering  to  pay  the  freights,  since  the  carrier  has  not  com- 
pleted his  undertaking.    Breed,  lessee,  vs.  Mitchell 533 

11.  Goods  are  prima  facie  presumed  to  have  been  re^ 
ceived  by  a  carrier  in  good  order  for  shipment,  and  if 
they  were  not  so,  it  is  for  the  carrier  to  show  it.    Ibid. 

12.  Under  the  Act  of  Congress,  passed  March  8d,  1861, 
entitled,  ''An  Act  to  limit  the  liability  of  ship  owners 
and  for  other  purposes,^'  the  owners  of  a  steamer,  which 
was  a  ''first-class  freight  boat,^'  and  "a  seagoing  ves- 
sel,^' engaged  in  the  carrying  trade  between  Saltimore, 
Norfolk  and  Portsmouth,  are  not  liable  for  the  loss  of 
goods  by  the  destruction  of  the  vessel  and  cai^  by 
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fire^  unless  caused  by  the  design  or  n^lect  of  the  own- 
ers* Nor  does  the  fiust  that  such  owners  have  formed 
an  association  with  other  companies  as  carriers^  extend- 
ing their  business  as  carriers  into  the  interior,  affect  the 

question  of  liability  for  such  loss.    Headrick  &  Bro, 

V8.  Virginia  and  Termessee  A.  L.  R.  12.  06 545 
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Garhart  Bros,  k  Go.,  vs.  W^rnn 22d  "     630 

Carr  vs.  Ga.  R.  R.  ft  Banking  Co 1st  '<     890 

Gnance  vs.  Beall 20th  *'     404 

Cherokee  Banking  ft  Ins.  Co.,  vs.  Justices  I.  C 28th  '^     310 

City  Fire  Ins.  Co.  vs.  Gamigi 4l8t  •*     352 

Clarke  OS.  Chapman.......... 45th  '<     358 

Cook  OS.  The  State 11th  **     78 

Davis  OS.  Barker Ist  "     890 

Dudley  e^  a2.  OS.  Porter 16th  ^*     600 

Elder  OS.  Whitehead 26th  "     853 

£llis  OS.  Francis r. 9th  *^     171 

Ellis  OS.  Smith lOth  **  ......462 

Gray  OS.  McNeal 12th  "     391 

Haiman  ft  Bro.  os.  Moses  ft  Garrard 89th  *'     657 

Hand  St  a2.  OS.  McKinney 25th  '*     462 

Harbin  OS.  Roberts,  ex' r 88d  "     169 

Hanrilleos.  Lowe 47th  "     896 

Hendriz  OS.  Kellogg ..^ ^  82d  *'     864 

Hewitt  OS.  Brumm^.. 48th  "      80 

Holland  os.  TheState 89th  **     510 

Hollowayos.  Brinkley 42d  **     480 

Hugely  OS.  Holstein.. 84th  '*     598 

Johnson  et  al^  vs.  Wright  et  oj... 27th  "     652 

Johnson  OS.  McCorobs 49th  '^      684 

Justices  I.  Cos.  The  State. • 24th  *'     850 

Kelly  OS.  Stephens ...•,89th  "     149 

Leaptrot  os.  Robinson 44th  ''     146 

Lockeitos.  Usry -. 26th  **     13 

Macon  ft  Western  Railroad  Company  os.  Davis 18th  ''     898 

Mann  os.  The  State 84th  "     '. 291 

Markham  os.  Mayor  and  Council  of  Atlanta... 23d  '*     891 

McDaniel  os.  Walker 20th  **     292 

Merchants'  Bank  of  Macon  os.  Rawls  ft  Taylor. 7th  *'      598 

Nealos.  Patton 40th  **     478 

Ordinary  of  Baldwin  Countv  os.  ReUilers ........42d  "     810 

Parker  os.  Fulton  Loan  ana  Building  Association.  ...46th  ''     450 

Parks  OS.  Bailey 22d  "     396 

Perry  os.  Gunby... 42d  "  ^....541 

You  ZLTIII.  44. 
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Popees.  Solomon • « 86tli  6a.  B.,.^.«.  68 

Rejd  w.  Reid... -^ 48d  "  568 
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Riddle  m.  Copley,  Stone  &  Co.^....—^ 86tk  "  -^..497 

Robinson  r«.  Yasonettd .....87tli  '*  ......162 

SaUerwhite  t».  Beall,  Stewart  k  Ansley- 2Sih  **  867 

Sbaq>  k  Brown  w.  Lqjlew^ 89th  "  .'.—.^CZS 

Shorter  f».  Smith — ^..... 9th  *'  . 898 

South  Carolina  Railroad  Company  ra.  McDonald.  ...5th  "  852 

Southern  Express  Company  ».  Barnes,  trustee 86th  '*  ••••..  92 

Southern  Express  Company  m.  Cohen  k  Menko..«..45th  *'  •....•  92 

Southern  Express  Company  ti,  Newbx*. - 86th  "  ......  92 

Southern  Express  Company  ra.  PuroelL 87tb  *'  ^....92 

Southern  Bjtpress  Company  m.  Shea 88th  "  — .  92 

Stallings  w.  The  State - 47th  *<  119 

Summerlyn  r«.  Hesterly  et  oj ....% 20th  "  646 

Tucker  w.  Harris 18th  "  -....462 

Wade  k  Co.  vs.  Hamilton  daL ~ 80th  "  40 

WalTaceof.  Matthews ?.- 89th  "  -....95 

Webb  w.  Wilcher  a  oi S8d  "  462 

Wilson  w.  Danforth,  adm*T 47th  "  -....852 

Winter  M.  Jones -, 10th  '<  .. — 891 

Winter  «9.  Musccme  Railroad  Company.. ..11th  '*  -....115 

Wise  M.  Copley,  Stone  k  Co 86th  "  497 

Wood  ei  al.  ns.  McGuire's  children 17th  **  -....591 

Young  V8.  McKenzie  d  al 8d  "  890 

CERTIORAEL 

1.  The  affidavit  in  forma  pauperis^  allowed  by  section 
3984  of  the  Code  to  be  made  by  a  party  applying  for 
a  writ  of  eeriiorcarif  cannot  be  made  for  him  by  his 
attorney  at  law.    8dma  R.  &  D.  R.  R,  Co.  vs.  ihfson,  351 

2.  Where  a  writ  of  certiorari  has  beoa  granted,  and  the 
Court  dismisses  the  same  on  the  gronnd  of  non-com- 
pliance by  the  petitioner  with  some  requisition  of  the 
statate,  and  plaintiff  i^  certiorari  makes  application 
within  three  months  from  said  dismissal  for  another 
writ,  he  is  not  barred  by  lapse  of  time,  firom  having 
his  second  application  hewl:  32  Gra.  B.,  487.     Orimea 

vs.  Jones 862 

3.  The  &ctB  set  forth  in  the  application  for  the  writ  of 
certiorari  in  this  case  entitles  the  plaintiff  to  the  grant- 
ing of  the  writ     IbidL 

r 

CHARGE  OF  COURT. 

1.  It  is  not  error  for  the  Court,  in  a  charge  to  the  jury, 
to  state  hypothetical  illustrations  of  a  legal  principle, 
unless  it  be  done  in  such  manner  as  would  imply  mat 
they  were  intcaided  to  be  used  as  &cts  which  had  b^en 
proven  by  the  evidence.    Sharpe  w.  The  State .........     16 
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2.  It  18  error  for  the  Court  to  charge  upon  a  point  not  in 
evidence,     Mobley  vs.  Breed^  leasee 44 

3.  Defendant's  counsel  requested  the  Court  to  charge  the 
jury,  "  that  if  they  entertained  doubts  as  to  the  law, 
the  prisoner  is  just  as  much  entitled  to  the  benefit  of 
those  doubts  as  if  they  applied  to  the  facts;  that  if 
they  entertain  a  reasonable  doubt  as  to  whether  the 
evidence  is  applicable  to  the  law  as  given  them  in 
charge,  then  the  prisoner  is  entitled  to  the  benefit  of 
that  doubt,  and  it  would  be  their  duty  to  acquit/' 
And  the  Court  does  not  charge  the  written  request, 
but  does  charge  that  the  jury  are  "  exclusive  judges  of 
the  testimony.  You  take  the  law  from  the  Court,  the 
testimony  from  the  witnesses^  see  what  it  is,  and  apply 
one  to  the  other.  You  judge  of  them,  and  they  enable 
you  to  arrive  at  the  truth,''  and  also  further  charged, 
"  the  mind  of  a  juror  must  be  convinced  so  that  no 
reasonable  doubt  remains  of  defendant's  guilt ;  that  is 
to  say,  after  you  have  impartially,  carefully  and  sol- 
emnly examined  and  weighed  all  the  testimony  in  the 
case,  if  your  mind  is  still  unsettled,  wavering,  not  at 
rest,  it  would  be  your  duty  to  acquit  the  defendant,  for 
that  is  the  doubt  of  the  law :" 

Heldy  That  the  defendant  was  not  entitled  to  the  first 
clause  of  the  written  request,  and  though  the  second 
clause  may  correctly  state  the  law  on  the  point  con- 
tained in  it,  still  a  new  trial  will  not  be  granted,  be^ 
cause  it  was  not  given  in  charge  just  as  it  was  written, 
when  the  charge  that  was  given  gave  the  defendant  all 
the  benefit  he  could  have  claimed  under  the  principle 
involved  in  that  portion  of  the  written  request,  which- 
was  1^1.     Oneilvd.  The  State • 66 

4.  Where  the  Court  charged  the  jury,  "that  if  there  is  a 
theory  on  which  the  case  can  be  placed,  and  all  of  the 
witnesses  speak  the  trnth,  that  is  the  true  theory,  and 
it  is  your  duty  to  adopt  it.  If  there  is  a  ba^is  on 
which  you  can  put  the  case,  and  all  the  witnesses  speak 
the  truth,  it  is  your  duty  to  adopt  that  as  true,"  and 
immediately  adds,  "  but  if  this  cannot  be  done,  and  the 
testimony  cannot  be  so  reconciled,  then  look  to  the 
witnesses.  See  what  is  true  and  what  false  You  are 
exclusive  judges  of  this,  and  in  passing  upon  it  you 
judge  it  not  m  detached  portions,  but  determine  the 
truui  or  falsehood  of  each  &ct  by  the  light  of  all  the 
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testimony  in  the  case.  Take  each  witness  as  he  ^>- 
pearSy  and  is  presented  to  joa  by  this  record — by  this 
testimony — as  he  appeared  to  you  on  the  stand,  and  as 
his  statements  appeared  before  yoa,  and  from  other 
witnesses  in  the  case,  determine  who  is  to  be  believed, 
what  portion  is  to  be  believed  and  what  rejected :  . 
Held^  That  this  charge  was  not  error;  and  it  placed  no 
ill^al  limitation  on  the  right  of  the  jury  to  disbelieve 
any  testimony  or  any  witness,  which,  under  the  law 
and  the  evidence,  they  had  the  privilege  to  reject  as 
unworthy  of  credit.     Ibid. 

5.  Where  the  charge  was  given  on  Saturday  evening,  it 
was  not  error  for  the  Court  to  say  to  the  jurv,  "  if  yoa 
should  make  up  your  verdict  at  any  time  oerore  twelve 
o'clock  to-night,  let  the'  sheriff  noti^  me,  and  I  will 
come  to  the  Court-house  to  receive  it.  And  the  more 
especially  was  that  not  error  when  the  Court  added, 
'^  but  let  not  the  hour  control  or  influence  your  decis- 
ion or  deliberations.  Let  not  that  consideration  shorten 
or  lighten  your  deliberations  one  single  instant  Ex- 
amine the  case  carefully.    Ibid. 

6.  If  a  written  request  be  made  to  charge,  legal  in  its 
terms  and  pertinent  to  the  matter  on  trial,  it  is  the 
duty  of  the  Court  to  charge  at  least  the  substance  of  it; 
it  is  not  enough,  if  by  inference  it  may  be  covered  by 
some  other  charge,  unless  that  inference  be  very  phdn 
and  noticeable.     Wood  V8.  The  ^aJU 192 

7.  When  the  general  charge  of  the  Court  as  to  the  n^li- 
gence  was  correct,  an  omission  to  charge  as  to  any  par- 
ticular feet  in  the  testimony  connected  with  that  ques- 
tion; was  not  error.  If  a  more  specific  chaige  had 
been  desired,  it  should  have  been  requested.  Head- 
rick  &  Bro.  vs.  Virginia  and  Tennessee  Air  lAne  Rail- 
way Company 545 

8.  Where  the  issue  upon  trial  was  whether  a  judgment 
of  a  Court  declaring  a  draw  in  a  land  lottery  by  a  mi- 
nor orphan  fi*audulent,  had  been  obtained  by  fraud,  it 
was  error  in  the  Court  to  charge,  ^'^that  the  feet  that 
Kirkpatrick,  the  informer,  designated  or  suggested 
that  Taff  was  a  suitable  person  to  be,  and  should  be, 
appointed  guardian  ad  lUem,  and  that  Taff  feiled  to 
appear  and  defend  the  case,  were  both  strong  circum- 
stances of  fraud;  that  it  was  not  to  be  presumed  that 
Kirkpatrick,  the  informer,  who  was  seeking  to  con- 
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deran  the  draw  as  a  fraudnlent  draw,  would  designate 
a  person  as  guardian  ad  litem,  who  would  honestly  and 
fairly  defend  the  case  and  protect  the  rights  of  the  or- 
phan."   Johnson  d  al.  vs.  Wright  et.  al 648 

CLAIM. 

1.  When  a  mortgage  fi,  fa,  for  the  sale  of  a  parcel  of 
land  was,  under  the  orders  of  the  plaintiff's  attorney, 
levied  on  the  land,  and  the  same  was  sold  at  sheriff's 
sale,  and  the  money  raised  applied  to  the  fi.  fa,,  and 
subsequently,  on  a  statement  that  the  fi.  fa,  was  lost, 
the  plaintiff  procured  an  aliaa  fi,  fa,  to  issue  (taking 
no  notice  of  the  .sale)  and  caused  it  to  be  again  levied 
on  the  land,  and  a  claim  was  interposed  by  one  claim- 
ing  under  the  defendant  in  the  mortgage : 

Held,  That  the  claimant  may  attack  the  plaintiff's  JL  fa, 
by  showing  that  the  orders  had  been  complied  with, 
and  the  land  sold  according  to  its  commands,  and  that 
it  was  not  competent  for  the  plaintiff  in  reply  to  show 
that  said  sale  was  illegal,  it  having  been  made  whilst 
there  was  a  pending  injunction  prohibiting  6a;id  fi,  fa, 
from  proceeding.  The  Court  will  not  permit  the  plain- 
tiff to  set  up  his  own  wrong ;  said  sale  and  the  return 
thereof  are  existing  facts,  and  until  set  aside  by  a  pro- 
ceeding for  that  purpose,  cannot  be  treated  as  null  by 
the  very  party  who  thus  disobeyed  the  order  of  the 
Chancellor.    Horton  &  Rikeman  vs,  Kohn 183 

2.  Under  section  3027  of  Irwin's  Revised  Code,  author- 
izing parties  having  equitable  causes  of  action  to  in- 
stitute proceedings  for  their  recovery  on  the  law  side 
of  the  Superior  Court,  it  is  not  competent  for  a  plain- 
tiff in  execution  on  the  trial  of  an  issue,  made  upon  an 
affidavit  of  a  "  claimant,"  of  a  tract  of  land  levied  on 
by  the  fi,  fa,,  to  enlarge  and  change  the  issue  by  al- 
leging that,  though  the  land  is  not  subject  to  the  exe- 
cution, yet  it  was  bought  by  the  claimant  from  the  de- 
fendant, with  full  notice  that  the  purchase  money  for 
the  same  was  still  due  to  the  plaintiff,  and  that  the  * 
land  is  therefore  subject  to  the  vendor's  Hen  for  the 
purchase  money,  which  is  the  debt  on  which  the  judg- 
ment levied  is  founded.  The  amendment  is  not  suffi- 
ciently germain  to  the  issue  formed  under  our  claim 
laws  to  justify  it     Cox  vs,  Wadsworth 619 
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CONFEDERATE  STATES. 

1.  When,  during  the  late  war,  a  oompanj  of  men  organ- 
ized as  soldiers,  though  unarmed,  were  on  their  way 
from  Columbus  to  Atlanta,  with  the  open  intent  to 
offer  themselves  to  Governor  Brown  for  service  as  sol- 
diers in  the  Confederate  army,  and  a  railroad  company 
received  them  on  its  cars  as  soldiers,  with  their  baggage, 
the  transportation  to  be  paid  for  by  the  State  or  Con- 
federate authorities : 

Held,  That  both  the  company  of  men  and  the  railroad 
company  were  engaged  in  an  ill^al  transaction,  and 
the  rule  in  pari  delido,  etc.,  applies  to  a  suit  against 
the  railroad  company  for  n^ligenoe  in  its  duty  as  a 
common  carrier.    Bedd,  dr'r,  v8,  Muscogee  B.  H,  Cb.*  102 

2.  But  when  it  appeared  by  the  proof  that  one  of  the 
soldiers  having  with  him  a  negro  slave,  and  the  rail- 
road company  refused  to  carry  the  slave  as  a  soldier, 
or  as  a  part  of  or  adjunct  to  the  company,  but  deman- 
ded and  received  from  the  soldier  fare  for  said  slave  as 
an  ordinary  passenger,  the  rule  in  pari  delicto  does  not 
apply,  and  it  the  owner  of  the  slave  is  injured  by  the 
^<^15gc^<^  of  the  road^  he  can  recover  for  the  injury. 
Ibid, 

3.  An  administrator  who  received  Confederate  money  in 
1862,  and  does  not,  by  his  returns,  or  on  the  trial  of  a 
suit  commenced  against  him  in  1871,  give  any  expla- 
nation of  what  became  of  the  money,  or  what  he  did 
with  it,  cannot  complain  at  being  held  liable  for  the 
amount  ao  received,  especially  when  the  verdict  is  for 
four  years  less  interest  than  what  was  due.    Ibid, 

4.  Where  a  trustee  received  a  large  sum  of  money  in 
April,  1860,  and  in  February,  1864,  obtained  an  order 
from  the  Judge  of  the  Superior  Court,  authorizing  him, 
as  trustee,  to  invest  the  fund  then  in  his  hands  in  Con- 
federate money,  in  Confederate  bonds,  which  was  done, 
and  the  same  became  worthless,  it  was  error  to  cbai^ 
that  the  order  of  the  Judge  of  the  Superior  Court  was 
conclusive  proof  that  it  was  trust  money  which  was  so 
ordered  to  oe  invested.     Westbrook,  trustee,  vs.  Davis 

et  aLyddm^rs 471 

6.  When  a  trustee  has  received  Confederate  money  dur- 
ing the  war  in  the  discharge  of  his  l^al  duty,  when  it 
was  the  common  currency  of  the  country,  in  good  fidth, 


INDEX.  683 

m 

when«pradent  basiness  men  were  receiving  it,  he  will 
be  protected,  bat  the  fects  and  circnmstances  under 
which  it  was  received,  must  be  clearly  and  satisfacto- 
rily shown  as  evidence  of  that  good  &ith  and  the  &ir- 
ness  of  the  transaction.    Ibid. 

CONSOLIDATION  OF  CASES, 
See  JSguUy,  12. 

CONSTITUTIONAL  LAW. 

1.  Section  918,  Revised  Code,  authorising  the  Governor 
to  vacate  the  commission  of  defkulti^  tax  collectors, 
is  not  "inconsistent  with  "  Aitiole  I  A.  of  the  Consti- 
tution, which  provides  that  county  officers  "  shall  be 
removable,  on  conviction,  for  malpractice  in  office,  or 
on  the  address  of  two-thirdis  of  the  Senate,"  so  as  to  be 
annulled  by  said  Article,  or  by  section  3,  Article  XI., ' 

of  the  Constitution.     The  State  ex  rd.  vs,  Frazier 137 

2.  Article  II.,  section  4,  of  the  Constitution,  provides 
that  "  no  holder  of  any  public  mon^s  shall  be  eligi- 
ble," etc.,  and  section  120,  Revised  Code,  maJkes  the 
fidlure  or  refhsal  by  all  holders  or  receivers  of  public 
money  of  the  State  to  accotint  for  or  pay  over  the  same, 
after  reasonable  opportunity,  '^  a  su$cient  reason  for 
vacating  finy  office  held  by  such  person."  Section  918 
of  the  Code  provides  that  the  Grovernor  may  so  vacate 
a  commission  in  case  of  a  defaulting  tax  collector.  lb. 

3.  Pending  the  proceedings  by  scire  facias  against  the 
securities  on  a  Dond  given  for  the  appearance  of  a  pris- 
oner who  was  charged  with  the  offense  of  murder,  an 
Act  of  the  G(eneral  Assembly  was  passed  relieving  the 
securities  from  liabilitv  on  the  payment  of  the  costs. 

.  The  Solicitor  General  nad  no  vested  right  in  the  bond 
to  the  amount  of  five  per  cent,  of  which  the  General 
Assembly  could  not  deprive  him.  Jordan^  Solicitor 
Oeneraly  vs.  Baynes  et  (d 462 

4.  When  a  suit  was  pending,  on  an  express  contract,  and 
^     the  defendant,  after  filing  a  plea  of  the  general  issue, 

under  oath,  withdrew  his  pleift  and  filed  uie  same  plea 
not  under  oath : 
Heldf  That  under  the  Constitution  of  1868,  it  was  the 
duty  of  the  Court  to  render  a  judgment  for  the  plain- 
tiff, on  proof  of  the  all^tions  in  the  declaration,  and 
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it  was  error  in  the  Coart  to  permit  the  defendant  to  in- 
troduce evidence  in  support  of  his  plea.  Craig  m. 
Pope 551 

See  Efownent  Domain,  1-^. 

CONTINUANCE. 

1.  Excitement  in  the  pablic  mind,  and  excited  public 
feeline  in  the  county  in  which  a  crime  has  been  com* 
mittedy  is  not  alone  sufficient  to  authorise  the  omtina- 
anceof  acase.    Johnson  V8»  The  Slate 116 

2.  Where  the  defendant  was  indicted  for  having  used  ob- 
scene and  vnlgar  languid  in  the  presence  of  a  female^ 
without  provocation^  the  absence  of  a  witness  by  whom 
he  expected  to  prove  that  the  female  was  at  one  time 
pregnant,  and  absoited  herself  from  the  oommunily 
m  which  she  lived  on  that  aooonnty  was  no  ground  of 
continuance,  as  such  proof,  if  introduced,  would  con- 
stitute no  defense.     Brady  ff$.  The  State 311 

3.  Where  a  Justice  of  the  Peace  is  diarged  with  &]se 
imprisonment  under  color  of  i^al  process,  the  warrant 
under  which  the  arrest  was  nu^ie  being  set  out  in  the 
indictment,  he  is  not  entitled  to  a  continuance  on  ac- 
count of  the  absence  of  a  witness  by  whom  he  expects 
to  prove  a  parol  commitment  of  the  person  arrested  for 
contempt  of  Court.'    OomjAeUva.  TTie  State 353 

CONTSACTS.    ^G^  Ftineipal  axkd  Agent. 

CORPORATIONS. 

1.  A  member  of  a  chartered  company  may,  by  his  acqui- 
escence or  presumed  assent,  become  bound  by  the  acts 
of  his  company,  and  thereby  be  disabled  fit>m  setting 
them  up  as  a  defense,  when  he  could  have  so  set  them 
np  were  it  not  for  such  presumed  ratification.    May 

w.  Memphia  B.  B.  B.  Cb 109 

2.  The  original  contract  btf  ween  the  stockholders  of  a 
railroad  company,  as  contained  in  the  charter,  cannot 

be  materially  or  essentially  altered  bv  an  amended        i 
charter,  so  as  to  bind  the  subscribers  thereto  without 
their  consent.    Ibid. 

3.  A  foreign  corporation  transacting  business  in  this 
State,  may  be  garnished  for  a  debt  it  may  owe  any^ 
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where  in  this  State  where  suit  for  such  debt  could  b^ 
brought    Sebna  R.  &  D.  R.  R.  Co.  vs.  Tyson 351 

4.  The  stockholders  of  A  chartered  loan  and  building  as- 
sociation agreed  unanimously,  at  a  period  long  antece- 
dent to  the  time  when,  by  th^  rules  of  the  company,  it 
would  close,  to  cease  operations  and  settle  their  mutual 
relations  on  principles  of  equity.  At  the  same  meet- 
ing a  majority  of  the  stockholders  adopted  by  vote  a 
scheme  of  settlement,  which  repudiated,  as  a  basis,  the 
rule  of  crediting  each  stockholder  with  his  paymenb 
and  legal  interest  thereon,  and  charging  him  with  his 
receipts  and  legal  interest,  but  was  based  upon  an  ar- 
bitrary compromise  of  th^  assumed  rights  of  the  bor- 
rowei^  and  non-borrowers,  under  the  charter,  in  ite 
ordinary  working.  A  lai^e  minority  of  the  stock- 
holders protested  against  this  scheme  and  filed  a  bill  in 
equity,  seeking  to  enjoin  the  officers  of  the  corporation 
from  carrying  out  said  scheme,  and  praying  that  the 
rights  of  the  parties  should  be  ascertained  and  the 
assets  disposed  of  by  the  Court  on  principles  of  equity 
which  the  bill  claimed  simply  required  eacn  stockholder 
to  be  credited  with  his  payment  and  legal  interest  and 
chained  with  his  receipts  and  legal  interest: 

Sdd^  Even  though  the  rules  of  the  company  under  the 
charter  were  not  obnoxious  to  the  laws  against  usury, 
still,  as  by  common  consent  it  was  agreed  that  the  com- 
pany Ivas  now.  to  wind  up,  and  as  the  contracts  of  the 
parties  must  therefore  of  necessity  be  set  aside,  and  the 
rules  of  the  charter  ]be  disregarded,  it  was  not  compe- 
tent for  the  majority  to  adopt  a  scheme  repudiating 
,  the  rate  of  interest  prescribed  by  law  between  persons 
having  moneyed  dealings  with  each  otiier,  and  that  the 
injunction  was  therefore  properly  granted.  Oiiy  Loan 
and  Building  Association  of  Augriata  V8.  Goodrich  etai.  445 

5.  The  cardinal  rule  for  tiie  settlement  among  the  stock- 
holders on  principles  of  equity  will  be  to  chaise  each 
stockholder  with  his  receipts  and  interest  on  them  from 
the  time  of  the  receipt,  and  to  credit  such  stockholder 
with  his  payments  and  interest  from  the  date  of  the 
same,  according  to  the  rules  of  law  for  su^h  calcula- 
tions, to  divide  the  assets  according  to  the  result,  sub- 
ject, of  course,  to  such  equitable  modification  and 
adjustment  as  to  expenses,  losses,  etc.,  as  may  appear 
equitable  from  the  proof  at  the  trial.    Ibid.  \ 
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6.  The  injunotion  prohibiting  the  officers  fix)m  canying 
out  the  plan  adopted  by  the  majority  ought  not  to 
hinder  the  collection  of  the  debts  due  by  forfeiting 
stockholders.    Ibid. 

7.  Under  the  prayer  of  the  bill  it  is  the  duty  of  tite 
Chancellor  to  take  such  order  as  will  ensure  the  speedy 
payment  of  the  balances  due  and  the  collection  of  the 
assets  including  any  insurance  policies^  that  the  com- 
pany may  own  or  may  hold  as  eollateralsi  according 
to  the  rights  of  the  parties  in  each  case,  as  well  as  bal- 
ances due  by  stodkholders^  as  debts  due  by  persons  wh» 
had  forfeited  their  stock  before  the  date  of  the  assess- 
ment^ as  will  insure  the  speedy  preparation  of  the 
whole  matter  for  a  final  decree.    Ibid. 

COSTS.  *See  OoMtUuiianal  Law,  3. 

COUNTY  MATTERS. 

1.  An  attorney  at  law  who  was  assigned  by  the  Judge  of 
the  Superior  Court  as  counsel  to  defend  an  indigent 
defendant,  on  his  trial  upon  an  indictment  in  the  said 
Court,  and  who  accordingly  did  appear  and  defend  him, 
is  not  entitled  by  any  law  of  this  State  to  be  paid  for 
such  services  out  of  the  county  funds.  JElam  vs.  Johnr 
son,  Ordinary 348 

2.  Under  the  Act  of  December  6th,  1805,  granting  to 
the  Inferior  Courts  of  the  several  counties  of  this  State, 
jurisdiction  to  authorize  the  establishment  of  bridges 
and  ferries,  etc.,  it  was  not  within  the  powers  of  tne 
Inferior  Court  of  Floyd  county  to  grant  to  any  person 
the  exclusive  right  to  build  and  establish  bridges  upon 
the  Coosa  and  Etowah  rivers  for  three  miles  from  the 
junction  of  said  rivers  in  said  county^  nor  had  the  said 
Court  or  its  successor,  the  Ordinary,  under  any  law 
passed  since  1805,  any  such  authority,  and  the  order 
of  the  Inferior  Court  granting  the  exclusive  privilege 
contended  for,  is  without  authority  and  void.  Wright 
etal^vs.  Nagleetal 367 

3.  When,  without  authority  of  law,  a  railroad  company, 
thirty  years  ago,  changed  the  public  road  at  one  of  its 
crossings,  cut  out  a  new  road,  and,  st  some  expense, 
built  a  bridge  over  a  stream  said  new  road  crossed ; 
and,  by  common  consent,  the  old  road  was  abandoned 
and  the  new  one  used  by  the  public: 
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Hddf  That  the  railroad  oompany,  in  the  absence  of  any 
oontraot  so  to  do,  is  not  bound  to  keep  np  said  bridge, 
and  the  mere  &ct  that  the  oompany  first  built  it,  and 
that  it  has  since,  at  various  times,  repaired  it,  (it  being 
near  one  of  its  depots,)  does  not  make  an  implied  con- 
tract with  the  eoun^  that  the  company  will  keep  it  in 
repair.  BrookinSy  Ordinary ^  vs,  CkrUrcU  BaUroad  cmd 
BcmJcmg  Cbmj^oTi^. •«..••••..•••••. •«.•.«* 623 

CRIMINAL  LAW. 

1.  It  is  not  error  for  the  Court,  in  a  charge  to  the  jury, 
to  state  hypothetical  illustrations  of  a  l^al  principle, 
unless  it  be  done  in  such  manner  as  would  imply  that 
they  were  intended  to  be  nsed  as  fects  which  had  been 
proved  by  the  evidence.    Sharpe  vs.  The  State 16 

2.  In  this  case  the  jury  were  clearly  authorized  to.believe 
that  the  defendant  entered  the  house  through  a  win- 
dow, into  a  room  where  a  girl  of  thirteen  or  fourteen 
years  of  age  was  sleeping,  and  got  into  her  bed  and  un- 
der the  cover,  whilst  she  was  asleep,  and  aroused  her 
by  touching  her  person,  and  that  his  purpose  was  to 
have  sexual  intercourse  with  her,  and  they  having 
found,  under  a  legal  charge  by  the  Court,  that  from 
his  reckless  and  daring  conduct,  his  intent  was  to-  use 
violence  in  the  accomplishment  of  his  purpose,  this 
Court  will  not  say  the  Court  below  erred  in  refiising  a 
new  trial  on  the  ground  that  the  verdict  was  contrary 
to  the  law  or  the  evidence.    Ibid. 

3.  The  verdict  was  not  contrary  to  evidence,  the  case 
being,  under  the  evidence,  one  where  manslaughter  was 

a  very  proper  verdict    Farrow  iw.  The  StaJte 30 

4.  Whatever  may  be  the  law,  in  a  proper  case^  as  to  how 
far  a  man  must  retreat  to  avoid  an  assault  not  a  felony, 
th^re  was  nothing  to  show  that  defendant  had  retreated 
at  all,  and  for  this  reason,  neither  the  refusal  to  chaige, 
as  asked,  nor  the  charjeje  as  given,  was  such  error,  if 
error  at  all,  as  to  justi^  a  new  trial.  He  was  not  en- 
titled to  the  charge  as  asked  for,  and  the  charge  as 
given  did  him  no  harm,  but  rather  good  service ;  it 
presented  a  hypothesis  in  his  favor,  based  on  his  re^ 
treat,  of  which  there  was  no  evidence.    Ibid. 

5.  The  introduction  of  the  prisoner's  statement  is  not 
such  9SX  introducing  of  testimony  as  deprives  the  pris- 
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oner  of  the  conclusion,  if  he  introdaoes  no  testimony, 
but  we  are  of  the  opinion  that  the  statement  of  the 
Judge,  to  the  effect  that,  if  it  was  introduced,  he  wonid, 
when  the  tiilie  for  the  argument  came,  hold  the  pris- 
oner not  entitled  to  the  conclusion,  was  not,  under  the 
statute,  a  decision  so  as  to  authorize  a  bill  of  excep- 
tions.   Ibid. 

6.  The  all^ation  that  the  person  killed  was  Robert  Ger- 
many, a  person  of  color,  was  sustained  by  proof  that 
Robert  Germany  was  the  name  of  the  deceased,  the 
words  person  of  color  being  unnecessary  and  surplus- 
age.    Ibid, 

7.  The  newly  discovered  evidence  was  not  shown  to  be 
in  &ct  in  .existence,  by  the  affidavit  of  the  witness  by 
whom  it  could  be  proved,  or  any  excuse  given  for  its 
non-production.     Ibid. 

8.  If  the  evidence  contained  in  the  record  does  not  show 
where  the  offense  was  committed,  of  which  a  defendant 
is  found  guilty,  and  there  be  an  assignment  of  error 
that  the  verdict  was  contrary  to  law,  a  new  trial  will 
be  granted.  Garter  V8.  The  Stale  ;  Meriwether  vs.  The 
State 43 

9.  Where  a  defendant,  on  trial  for  murder,  objects  to  evi- 
dence showing  that  he  killed  James  Little,  on  the 
^und  that  the  indictment  charges  him  with  the  mur- 
der of  James  Lutle,  and  the  presiding  Judge,  on  in- 
spection, held  the  name  to  be  James  Little^  and  all  the 
testimonv  proved  that  to  be  the  name  of  the  party 
slain,  this  Court  will  not,  by  an  examination  of  the 
original  indictment,  overrule  tne  judgment  of  the  G>urt 
below.    The  testimony  in  case  of  conviction  is  made  a 

*  part  of  the  record  in  the  case,  and  had  the  defendant 
been  acquitted,  and  afterwards  been  again  put  on  trial 
for  the  murder  of  James  Iiittle,  the  introduction  of  the 
whole  record  would  have  sustained  the  plea  of  autre- 
fois Oioquit.     OneUffs.  The  State 66 

10.  Under  the  same  rule,  this  Court  will  not  overrule 
the  judgment  of  the  Court  below  refusing  to  arrest  the 
judgment  on  a  motion  founded  on  the  same  ground, 
to- wit :  ''  That  the  name  of  the  deceased  in  the  indict- 
ment was  Lutle,  and  the  evidence  was,*that  the  person 
killed  was  named  Little.     Ibid. 

11.  Defendant's  counsel  requested  the  Court  to  charge 
the  jury,  "  that  if  they  entertained  doubts  as  to  the  law. 
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the  prisoner  is  just  as  much  entitled  to  the  benefit  of 
those  doubts  as  if  they  applied  to  the  &cts ;  that  if 
they  entertain  a  reasonable  doubt  as  to  whether  the 
evidence  is  applicable  to  the  law  as  given   them  in 
chai^,  then  the  prisoner  is  entitled  to  the  benefit  of 
that  doubt,  and  it  would  be  their  duty  to  acquit/' 
And  the  Court  does  not  charge  the  written  request, 
but  does  charge  that  the  jury  are  *'  exclusive  Judges  of  ' 
the  testimony.     You  take  tne  law  from  the  Court,  the 
testimony  from  the  witnesses,  see  what  it  is,  and  apply 
one  to  the  other.    You  iudge  of  them,  and  thev  ena- 
ble you  to  arrive  at  tne  truth,''  and  also  further 
charged,  "the  mind  of  a  juror  must  be  convinced  so 
that  no  reasonable  doubt  remains  of  defendant's  guilt; 
that  is  to  say,  afler  you  have  impartially,  carefully  and 
solemnly  examined  and  weighed  all  the  testimony  in 
the  case,  if  your  mind  is  still  unsettled,  wavering,  not 
at  rest,  it  would  be  your  duty  to  acquit  the  defendant, 
for  that  is  the  doubt  of  the  law :" 

Uddy  That  the  defendant  was  not  entitled  to  the  first 
clause  of  the  written  request,  and  though  the  second 
clause  may  correctly  state  the  law  on  tne  point  con- 
tained in  it,  still  a  new  trial  will  not  be  granted,  be- 
cause it  was  not  given  in  charge  just  as  it  was  written, 
when  the  charge  that  was  given  gave  the  defendant  all 
the  benefit  he  could  have  claimed  under  the  principle 
involved  in  that  portion  of  the  written  request,  which 
was  legal.     Ibid. 

12.  Where  the  Cotirt  charged  the  jury  'Hhat  if  there  is  a 
theory  on  which  the  case  can  be  placed,  and  all  of  the 
witnesses  speak  the  truth,  that  is  the  true  theory,  and 
it  is  your  duty  to  adopt  it.  If  there  is  a  basis  on 
which  you  can  put  the  case,  and  all  the  witnesses  speak  . 
the  truth,  it  is  your  duty  to  adopt  that  as  true,"  and 
immediately  adds,  "but  if  this  cannot  be  done,  and  the 
testimony  cannot  be  so  reconciled,  then  look  to  the 
witnesses.  See  what  is  true  and  what  false.  You  are 
exclusive  judges  of  this,  and  in  passing  upon  it  you 
judge  it  not  in  detached  portions,  but  determine  the 
truui  or  falsehood  of  each  fact  by  the  light  of  all  the 
testimony  in  the  case.  Take  each  witness  as  he  ap- 
pears, and  is  presented  to  you  by  this  record — by  this 
testimony — as  he  appears  to  you  on  the  stand,  and  as 
his  statements  appear  before  you,  and  from  other  wit- 
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nesaes  in  the  case^  determine  who  is  to  be  believed, 
what  portion  is  to  be  believed  aod  what  rejected: '' 
Hddy  That  this  change  was  not  error ;  and  it  placed  no 
illegal  limitation  on  the  right  of  the  jnty  to  oisbelieve 
any  testimony  or  any  witness,  which,  under  the  law 
and  the  evidence,  they  had  the  privilege  to  r^ect  as 
unworthy  of  credit    Ibid. 

13.  Where  the  chame  was  given  on  Saturday  evening,  it 
was  not  error  for  tne  Court  to  say  to  the  jury,  "  if  you 
should  make  up  your  verdict  at  any  time  before  twelve 
o'clock  to*night,  let  the  sheriff  notify  me,  and  I  will 
come  to  the  Court-house  to  receive  it.  And  the  more 
especially  was  that  not  error  when  the  Court  added, 
^^  but  let  not  the  hour  control  or  influence  your  decis- 
ion or  deliberations.  Let  not  that  consideration  shor- 
ten or  lighten  your  deliberations  one  single  instant. 
Examine  the  case  carefully."    /6fd. 

14.  In  view  of  the  whole  case,  we  cannot  say  that  the 
verdict  is  not  sustained  by  the  evidence,  and  the  law 
as  to  manslaughter  having  been  fully  and  fiurly  given 
in  char^,  this  Court  will  not  interfere  with  the  ji 
ment  of  the  Court  below  refusing  a  new  trial.     li 

15.  Excitement  in  the  public  mind,  and  excited  pubUc 
feeling  in  the  county  m  which  a  crime  has  been  com- 
mitted, is  not  alone  sufficient  to  authorize  the  continu* 
ance  of  a  case.    Johnson  vs.  The  State 116 

16.  \yhere  a  defendant  is  on  trial  for  an  offense  for  which 
he  will  be  punished  by  death,  unless  the  juiy  shall 
otherwise  recommend,  it  was  not  error  in  the  Court  to 
allow  a  juror  to  be  set  aside  by  the  State  for  cause, 
upon  the  sti^tement  that  he  was  conscientiously  opposed 
to  capital  punishment     Ibid. 

17.  Where  a  defendant  is  on  trial  for  the  offense  of  arson, 
the  finding  of  goods  stolen  firom  the  burnt  house  in 
his  possession,  though  not  proof  of  the  crime  charged, 
yet  it  is  a  circumstance,  connected  with  other  evidence, 
which  the  jury  may  consider  in  making  up  their  ver- 
dict.    Ibid. 

18.  Where  a  man,  or  a  man  and  his  family,  or  a  woman, 
or  a  woman  and  her  family,  are  living  in  a  dwelling 
house,  and  have  their  household  effects,  or  valuable  ar- 
ticles in  such  a  dwelling  house,  and  are  temporarily 
absent  at  church,  or  on  a  visit  to  a  neighbor,  or  on 
business,  and  the  dwelling  house  is  burnt  during  such 
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temporary  absence,  it  is  the  bonung  of  an  occupied 
dwelling  house,  within  the  meaning  of  the  statute,  al* 
though  no  one  was  in  the  dwelling  house  at  the  time 
it  was  burnt.    Ibidn 

19.  The  verdict,  under  the  law,  if  they  did  not  intend 
that  the  punishment  of  death  should  be  commuted, 
should  have  been  a  verdict  of  guilty  generally.  If 
the  jury  did  intend,  by  their  veiSict,  that  the  penalty 
of  death  should  be  commuted  to  imprisonment  for  life 
in  the  penitentiary,  then,  under  the  law,  they  should 
have  so  recommended.  The  recommendation  of  the 
prisoner  to  the  mercy  of  the  Court  did  not  authorize 
the  Court,  under  the  law,  to  commute  the  penalty  of 
death.  The  verdict,  therefore,  under  the  law  applica- 
ble to  this  class  of  cases,  in  which  the  penalty  of  death 
may  be  commuted,  was  an  illegal  verdict,  and  should 
be  set  aside.    IbidL 

20.  Where  the  Court  charged  the  jury,  "  that  every  wit- 
ness in  the  case  is  to  be  believed  until  impeached  in 
some  one  of  the  modes  known  to  the  law.  A  jury 
cannot,  arbitrarily,  of  their  own  motion,  set  aside  the 
evidence  df  any  witness ;  the  presumption  of  innocence 
attaches  to  witnesses  which  remains  until  removed  by 
proof,"  and  there  was  no  impeaching  evidence,  unless 
the  statement  of  the  defendant  not  under  oath  shall  be 
considered  as  such,  in  reference  to  which  the  Court 
charged  the  Jury,  "  that  they  were  the  exclusive  judges 
of  the  weight  that  was  due  to  such  statement,"  the 
charge  was  not  erroneous.    Jones  vs.  The  State ••  163 

21.  Where  the  issue,  on  a  trial  of  an  indictment  for  per-  • 
jury,  was  whether  the  defendant  swore  willfully,  abso- 
lutely, knowingly  and  falsely,  in  swearing  that  he  did 
not  make  and  deliver  a  promissory  note  to  the  prose- 
cutor, nor  authorize  any  one  else  to  make  the  note  for 
him,  and  it  was  in  evidence  that  the  defendant  could 
not  read  or  write,  and  that  the  note  was  written  and 
signed  by  a  third  party,  though  at  the  request  of  de- 
fendant, and  read  to  him,  it  was  error  in  the  Court  to 
refuse  to  permit  the  defendant  to  prove  that  "  it  was 
the  understanding  of  the  parties  to  the  paper  which 
was  executed  that  the  same  was  not  intendea  as  a  note^ 
but  simply  as  a  memorandum  of  an  agreement  to  sub- 
mit a  controvert  to  arbitration."  Plemister  vs.  The 
Stale 170 
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22.  A  married  man,  known  by  a  female  of  ordinary 
sense  to  be  such^  may  be  gailty  of  the  crime  of  eedao- 
ing  said  female^  but  under  section  4305  of  the  Revised 
Code,  which  provides  that  any  person  who,  by  persua- 
sion and  promise  of  marriagey  or  other  &lse  and  fraud- 
ulent means,  shall  seduce,  etc.,  a  married  man,  known 
by  the  woman  to  be  such,  cannot,  if  she  be  a  woman 
of  ordinary  sense,  be  euilty  of  seducing  her  by  "  per-  * 
suasion  and  promise  of  marriage.^'    Woodva^Thel^aie.  192 

23.  Whilst  we  recognize  the  law  to  be  that  a  married 
man,  known  to  be  such  by  the  woman  seduced,  may 
be  guiltv  of  seduction  by  other  &lse  and  fraudulent 
means  than  by  persuasion  and  promise  of  marriage, 
yet  a  count  in  an  indictment  which  charges  seduction 
by  faLse  and  fraudulent  means,  and  sets  forth  as  one  of 
such  means  a  promise  of  marriage  made  by  a  married 
man  to  an  unmarried  female  of  ordinary  sense,  who 
knows  he  is  married,  is  not  a  good  count,  unless  it  also 
contain  charges  of  other  means,  false  and  fraudulent, 
sufficient  in  themselves  to  constitute  the  offense,  and 
said  count,  though  then  a  good  count,  is  only  so  be- 
cause of  the  charge  of  said  other  fidse  and  fraudulent 
acts.    Ibid, 

24.  A  charge  of  seduction  which  sets  forth  that  the  de- 
fendant was  a  teacher  of  a  school  and  the  girl  seduced 
his  pupil,  a  minister  of  the  gospel  and  the  girl  a  mem- 
ber of  the  church  of  which  lie  was  the  pastor,  that  he 
told  her  he  loved  her,  that  she  was  congenial  with  him, 
tbat  he  had  pmyed  over^  their  relations,  and  that  it 
would  not  be  wrong  for  her  to  submit  her  person  to 
him,  by  means  of  which,  etc.,  is  a  good  charge.     Ibid. 

25.  The  guilt  of  the  accused  will  depend  on  the  proof 
and  on  the  actual  influence  under  all  the  iacts,  includ- 
ing the  several  characters  of  each,  and  her  confidence 
in  him  and  the  effect  which  such  statements  had  in 
truth  upon  the  girl.     Ibid, 

26.  On  the  trial  of  an  indictment  for  seduction,  it  was 
error  in  the  Court  to  charge  the  jury  that  whilst  the 
woman  seduced  must  be  a  virtuous  unmarried  female, 
yet  the  test  of  her  virtue  was  whether  she  had  or  had 
not  before  that  time  ever  had  illegal  sexual  intercourse 
with  a  man.     Ibid. 

27.  When,  on  a  trial  for  seduction,  the  female  alleged 
to  have  been  seduced  was  the  sole  witaess  to  the  prin- 
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cipal  facts,  and  in  her  evidence  she  declared  that  for 
two  years  after  the  alleged  seduction  before  the  trial, 
she  had  lived  a  life  disclosing  great  moral  turpitude, 
hypocrisy,  and  the  Court  was  asked,  in  writing,  to 
charge  the  jury  that  one  ground  for  disbelieving  a  fe- 
male witness  was,  that  if  the  witness  disclosed  in  her 
testimony  acts  done  by  her  and  habits  of  life  pursued 
by  her  which  exliibit  moral  turpitude  in  herself,  and 
the  Judge  refused : 
Hddj  That  this  was  error,  and  the  feet  that  the  prisoner 
on  trial  is  charged  to  have  been  the  cause  of  said  acts, 
and  to  have  joined  in  them,  does  not  alter  the  rale. 
Ibid. 

28.  On  a  trial  for  seduction,  acts  and  sayings  between 
the  parties,  bearing  upon  the  principal  fact,  both  be- 
fore, at  the  time  of,  and  after,  are  admissible  in  evidence 
as  inducement,  as  part  of  the  rea  gestae,  and  as  explan- 
atory and  in  mitigation  or  exculpation  of  the  principal 
feet     Ibid, 

29.  Under  an  indictment  for  seduction,  it  is  competent  for 
the  jury  to  find  the  defendant  guilty  of  adultery  or 
adultery  and  fornication,  if  the  proof  would  justify  it. 
Seduction  is  the  higher  offense,  and  necessarily  makes 
the  other,  and  it  was  error  in  the  Judge,  on  the  writ- 
ten request  of  the  defendant's  counsel,  to  refuse  to  point 
out  to  the  jury  in  his  charge  the  difference  between 
these  offenses.     Ibid, 

30.  Where  the  defendant  was  indicted 'for  having  used 
obscene  and  vulgar  language  in  the  presence  of  a  fe- 
male, without  provocation,  the  absence  of  a  witness  by 
whom  he  expected  to  prove  that  the  female  was  at  one 
time  pregnant,  and  absented  herself  from  the  commu- 
nity in  which  she  lived  on  that  account,  was  no  ground 
of  continuance,  as  such  proof,  if  introduced,  would 
constitute  no  defense.     Brady  va.  The  StaJte 311 

31.  When  obscene  and  vulgar  language  is  used  in  the 
hearing  of  a  female,  the  words  are  used  in  the  presence 
of  a  female,  as  contemplated  by  the  statute.     Ibid, 

32.  Where  a  defendant  is  convicted  of  a  misdemeanor  • 
and  the  judgment  is  that  he  do  pay  a  specified  fine  and 
costs  of  prosecution,  and  he  refuses  to  pay  the  fine  and 
costs,  the  Judge  has  the  power  to  order  the  clerk  of 
the  Court  to  issue  an  execution  against  the  property  of 

Vol,  xltui.  46. 
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the  defendant  to  enforce  the  collection  of  the  fine  and 
co0t8.    McMeekin  vs.  The  State. 335 

33.  If^  in  addition  to  the  fine^  etc.,  the  judgment  directs 
that  the  defendant  shall  be  held  in  custody  until  the 
fine  and  costs  are  paid,  so  that  the  imprisonment  do  not 
exceed  six  months,  and  the  defendant  is  so  held  in  cus- 
tody and  discharged  at  the  termination  of  six  months, 
without  payment  of  the  fine  or  any  of  the  costs : 

Heldy  That  the  imprisonment  was  no  part  of  the  penally, 
and  the  power  still  existed  in  the  Court  to  order  the 
issue  of  the  execution  to  collect  the  fine  and  all  the 
costs.     Ibid. 

34.  Where  a  Justice  of  the  Peace  is  charged  with  false 
imprisonment  under  color  of  legal  proces,  the  warrant 
unaer  which  the  arrest  was  made  being  set  out  in  the 
indictment,  he  is  not  entitled  to  a  continuance  on  ac- 
count of  the  absence  of  a  witness  by  whom  he  ex] 


to  prove  a  parol  commitment  of  the  person  arrested  for 
contempt  of  Court.     Campbell  vs.  The  State 353 

85.  A  Justice  of  the  Peace  indicted  for  false  imprison- 
ment under  color  of  legal  process,  is  not  entitled  to  the 
right  of  appearance  and  bein?  heard  before  the  grand 
jury  at  the  time  the  true  bill  is  found.     Ibid. 

36.  The  law  does  not  presume  malice  against  a  judicial 
officer  because  he  renders  an  illegal  judgment,  or  be- 
cause, in  the  discharge  of  his  official  functions,  he  does 
an  illegal  act.    Ibid. 

37.  This  Court  will  not  reverse  the  judgment  of  the 
Judge  of  the  Superior  Court  refiising  a  new  trial,  sim- 
ply because,  from  the  evidence,  there  may  arise  in  a 
fair  mind  a  reasonable  doubt  of  the  prisoner's  guilt 
Jones  vs.  The  State • • 458 

38.  To  authorize  a  new  trial  on  this  ground,  the  failure 
in  the  testimony  to  establish  euilt  must  be  so  complete 
as  to  make  doubt  and  uncertainty  inevitable.  If  a  Mr 
mind  mar,  under  the  testimony,  be  satisfied  beyond  a 
reasonable  doubt,  the  verdict  is  not  illegal.     Ibid. 

39.  Pending  the  proceedings  by  scire  facias  against  the 
securities  on  a  bond  given  for  the  appearance  of  a  pris- 
oner who  was  charged  with  the  offense  of  murder,  an 
Act  of  the  General  Assembly  was  passed  relieving  the 
securities  from  liability  on  the  payment  of  the  costs. 
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-The  Solicitor  General  had  no  vested  right  in  the  bond 
to  the  amount  of  five  per  cent,  of  which  the  General 
Assembly  could  not  deprive  him,  Jordobny  Solicitor 
General,  ve.  Baynes  et  al 452 

40.  An  indictment  for  burglary,  charging  the  offense  to 
have  been  committed  in  the  night  of  a  certain  day,  is 
sufficient^  and  it  is  not  neceasary  to  allege  the  hour 
when  the  burglary  was  committed,  Bethune  vs.  The 
State 505 

41.  Burglary  may  be  committed  in  a  house  which  is  "the 
place  of  business  of  another,  where  valuable  goods, 
wares  or  produce,  or  other  articles  of  value  are  contain- 
ed or  stored.*'  If  it  be  not  the  "  mansion  or  dwelling 
or  store-house,"  it  is  sufficient  if  it  be  proven  to  be 
"  the  place  of  business  of  another,  where  valuable 
goods,  etc.,  are  contained  or  stored,"  although  that 
"  business"  may  not  be  of  the  kind  which  is  carried 
on  in  conducting  a  "store-house."     Ibid, 

42.  It  is  not  necessary,  in  order  to  sustain  the  charge  of 
burglary,  to  prove  the  house  broken  into  and  entered 
was  the  "place  of  business,"  etc.,  used  for  the  purpose 
of  containing  or  storing  the  goods  alleged  to  have  been 
stolen.  If  the  goods  were,  in  fact,  contained  or  stored 
in  such  a  house  at  the  time,  it  is  sufficient  to  support 
the  indictment,  and  this  is  also  sufficient,  although 
the  business  done  in  the  house  be  not  carried  on  with 
or  in  the  articles  or  goods  stolen.     Ibid. 

43.  F.  H.  Hall  was  tried  upon  an  indictment  containing 
two  counts,  one  for  assault  with  intent  to  murder,  and  |» 
one  for  shooting  at  another,  not  in  his  (the  prisoner's) 
own  defense.  On  the  trial  it  was  proposed  to  prove 
by  the  defense  as  a  part  of  the  res  gestae^  the  prisoner's 
statement,  as  to  how  he  received  a  certain  bruise  on  his 
arm.  The  statement  was  made  some  ten  or  twelve 
minutes  after  the  shooting,  after  the  difficulty  was  en- 
tirely over,  after  the  prisoner  had  been  arrested,  and 
whilst  he  was  in  charge  of  the  bailiff  on  his  way  to 
prison : 

Heldy  That  it  was  not  error  in  the  Court  to  reject  the 
statement.    Hall  vs,  TJte  Stale 607 

CUSTOM.    See  Evidence,  25,  26. 
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DAMAGES. 

1 .  When  there  was  a  trial  of  a  suit  for  damages  for  kill- 
ing the  plaintiff's  cow  against  a  railroad  oompany,  and 
the  declaration  claimed  as  a  part  of  the  damages,  ex- 
})enscs  of  litigation,  under  section  2801  of  Irwin's  Re- 
vised Code: 

JSeldy  That  it  was  not  error  in  the  Court  to  permit  the 
plaintiff  to  prove  "that  he  offered  to  compromise,  that 
they  refused  and  offered  to  pay  him  $30  00.  He  re- 
fused to  take  $50  00,  but  was  willing  to  settle  without 
suit."    Sdma  R,&  JD,  R.R.  Co.  vs.  Fleihing 514 

2.  When  a  suit  was  brought  against  a  railroad  company 
for  damages  caused  to  the  plaintiff  by  his  falling  into 
an  excavation  made  by  the  company  across  the  public 
highway,  and  it  appeared  in  proof  that  the  public  high- 
way had  for  years  run  in  a  particular  place;  that  on 
the  approach  of  the  railroad  constructors  to  that  place, 

ithe  road  had  been  turned  so  as  to  take  a  different  route; 
that  within  a  week  or  ten  days  after  the  change,  the 

)>laintiff,  traveling  the  road  with  his  wagon  and  team, 
md  taken  the  old  route,  it  being  in  the  night,  and 
had  been  stopj)ed  by  the  cut  or  excavation ;  that  he 
had  got  out  of  his  wagon  to  see  what  was  the  matter, 
and  in  passing  to  the  front  had  fallen  into  the  cut  and 
broken  his  thigh,  so  as  to  cause  him  great  pain,  expense 
and  loss  of  time,  and  so  as  to  lessen  his  effectiveness  as 
a  working  man  one-fourth,  for  life,  and  so  as  to  shorten 
his  leg  by  three  inches: 
HeMy  That  the  measure  of  damages  in  such  a  case  is  the 
actual  injury  suffered.  This  may  include  bodily  and 
mental  suffering.  And  when  the  Court  added  to  this 
charge  that  the  jury  might  include  "the  injury  to  his 
pride,  his  manhood,"  that  whilst  the  latter  language  is 
not  strictly  accurate,  yet,  as  the  proof  shows  that  the 
plaintiff  was  permanently  deformed  by  being  lamed 
for  life,  the  jury  may  well  have  understood  the  Court, 
as  referring  by  his  words  to  this  deformity,  and  as  the 
verdict  is  not  excessive,  this  Court  will  not  disturb  it 
AUantci  &  R.  A.  L.  R.  R.  Co.  vs.  Wood 665 

3.  Where  A  is  indebted  to  B,  and  transfers  to  him  as  col- 
lateral security  a  receipt  given  to  A  for  a  note  for  col- 
lection, it  being  for  a  larger  amount  than  A's  debt  to 
B;  and  the  bailee,  who  has  the  note  for  collection,  with 
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knowledge  of  the  transfer  and  consenting  thereto,  per- 
mits it  to  go  into  the  possession  of  A,  who  collects  it 
and  pays  B  a  portion  of  his  debt,  the  measure  of  dam-  * 
ages  in  an  action  of  trover  by  B  against  the  bailee,  is 
the  unpaid  portion  of  B's  debt  from  A.  As  B  would 
not  be  liable  over  to  A  for  any  balance,  his  claim  for 
damages  is  limited  to  the  amount  of  his  special  prop- 
erty in  the  note.    Sheldon  vs.  So.  Ex.  Co 625 

4.  Where,  in  view  of  the  previous  rulings  of  the  Supreme 
Court,  it  appears  that  a  case  was  brought  up  merely 
for  delay,  damages  will  be  awarded.  Eaffle  Manf. 
Co.etal.vs.  Wise 630 

5.  Where  plaintiff  in  error  seeks  to  withdraw  the  writ 
of  error,  the  record  will  be  opened,  on  motion  of  de- 
fendant in  error,  for  the  purpose  of  hearing  his  claim 
for  damages.     Ibid. 

DEBTOR  AND  CREDITOR. 

1.  Where  a  party  is  solicited  to  make  a  loan,  and  to  pro- 
cure the  means  of  so  doing  must  spend  time  and  incur 
trouble  and  expense  in  collecting  the  same  from  others, 
and  does  this  at  the  request  of  the  borrower,  and  upon 
his  agreement  to  pay  for  such  services  and  expenses, 
the  transaction  is  not  usurious.  Atlanta  Milling  and 
Rolling  Mill  Company  vs.  Gwyer • 9 

2.  Where  an  excess  over  the  legal  interest  is  paid  for 
other  good  and  valuable  consideration  beyond  the  mere 
use  of  money,  it  is  not  usury.    Ibid. 

3.  One  creditor  holding  a  common  law  judgment,  where 
the  debtor  is  involved  or  unable  to  pay  all  his  debts, 
cannot  enjoin  another  creditor  in  a  common  law  judg- 
ment older  than  the  first,  on  the  ground  that  the  lat- 
ter had  received  from  the  debtor  a  sufficient  amount 
of  usury  to  discharge  his  existing  judgment,  and,  from 
that  fact,  ask  a  decree^  either  that  such  judgment  be 
declared  satisfied,  or  postponed  until  the  senior  judg- 
ment is  paid.     Phillips  etal.  vs.  Walker 55 

4.  Where  it  is  claimed  by  the  junior  judgment  crtnlitor 
of  a  debtor,  who  is  unable  to  pay  his  debts,  that  the 
holder  of  the  oldest  judgment  purchased  another  judg- 
ment younger  than  either  of  the  others,  for  about  one- 
fifth  the  amount,  under  an  agreement  that  the  debtor 
was  to  have  the  benefit  of  the  surplus,  and,  by  agree- 
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ment  between  the  creditors,  they  released  their  judg- 
ment liens  on  a  certain  portion  of  the  debtor's  property, 
which  the  debtor  was  to  sell  and  pay  a  large  portion 
of  the  proceeds  to  the  creditor  who  held  the  oldest  ex- 
ecution, and  it  was  so  sold  and  nearly  all  the  portion 
paid  to  said  creditor,  applied  to  the  payment  of  the 
w^hole  of  the  judgment  so  purchased  by  him,  and  on 
the  hearing  of  an  injunction  to  restnun  such  creditor 
from  selling  the  balance  of  the  debtor's  property,  under 
the  oldest  }i.  /a.,  and  claiming  the  whole  of  the  pro- 
ceeds under  it,  and  asking  that  the  money  so  appro- 
priated shall  be  credited  to  the  oldest  execution,  the 
evidence  being  conflicting,  and  the  Chancellor  grants 
the  injunction,  this  Court  will  not  interfere  with  his 
discretion  in  so  doing.     Ibid. 

DEED. 

1.  Where  the  issue  was,  whether  or  not  the  deed  under 
which  defendant  held  the  land,  failed  by  mistake  to 
cover  the  number  of  feet  actually  sold,  it  was  compe- 
tent for  a  witness  to  testify  that  the  lot  was  sold  as  it 
stood  in  the  inclosure  at  the  time.  Bridwdl  et  aL, 
adm'r8,v8.  Brawn...  179 

2.  It  was  competent  for  a  witness  to  testify  that  plantiffs' 
intestate  had  offered  him  the  lot  in  his  shoe  shop  for 
$300  00,  but  the  trade  was  not  made  then ;  that  plain- 
tiffs' intestate  and  the  purchaser,  under  whom  defend- 
ant held,  then  lefl,  and  the  purchaser  came  back  after- 
wards and  told  him  he  had  bought  the  lot,  but  he  had 
to  throw  in  a  pair  of  footed  boots,  the  answer  having 
been  drawn  out  by  plaintiffs,  and  tending  to  show  the 

s    place  where  the  sale  was  consummated.     Ibid, 

3.  It  was  competent  for  a  witness  to  testify  that  plain- 
tiffs' intestate,  the  purchaser  and  witness  were  on  the 
lot  together  examining  it  previous  to  the  consumma- 
tion of  the  trade,  that  the  lines  were  pointed  out  by 
plaintifis'  intestate,  and  marked  by  the  fence  then 
around  it,  as  tending  to  show  what  was  the  intentioa 
of  the  parties  to  the  contract,  and  whether  there  was 
either  fraud  or  mistake  in  the  execution  of  the  deed. 
Ibid. 

4.  A  mistake  in  a  deed,  to  be  corrected,  must  have  have 
been  made  at  the  time  of  the  execution.     Ibid. 
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5.  Where  the  issue  apon  trial  was,  whether  a  deed  made 
•by  the  grantor  under  which  property  acquired  by  his 
first  wife,  is  conveyed  away  to  the  exclusion  of  his 
child  by  her,  and  under  which  the  fee  simple  title  is 
conveyed  to  his  daughter  by  his  second  wife  and  the 
childrai  of  his  brother,  was  the  result  of  monomania 
and  the  improper  influence  exercised  by  his  brother, 
which  deed  the  grantor  subsequently  had  taken  up, 
and  which  he  again  confirmed,  it  was  not  error  in  the 
Court  to  allow  a  witness  to  testify  that  some  time  be- 
tween the  execution  of  the  deed  and  the  death  of  the 
grantor,  he  had  heard  him  (the  grantor)  say  that  his 
brother  was  trying  to  get  him  to  convey  to  the  brother's 
children  said  property,  which  came  by  his  first  wife, 
and  that  he  asked  witness'  ail  vice  about  it;  that  at  •the 
time  the  brother  was  present  with  some  papers  he  was 
endeavoring  to  induce  the  grantor  to  sign.  Lemon^ 
ea^Ty  et  aL  vs.  Jenkins  d  al 313 

6.  Upon  such  an  issue  it  was  not  error  for  the  Court  to 
charge  the  jury  that  if  the  grantor,  at  the  time  of  the 
execution  of  the  first  deed  was  laboring  under  mono- 
mania, caused  by  the  marriage  of  his  daughter,  and  the 
deed  was  the  result  of  that  monomania,  they  should  set 
it  aside.     Ibid. 

7.  The  recitals  in  a  deed  only  bind  the  parties  to  that 
deed  and  those  claiming  under  them,  but  are  not  evi- 
dence against  one  who  does  not  claim  under  any  of  the 
parties  to  it,  either  as  a  privy  in  law  or  as  a  privy  in 
estate,  but  under  a  title  wholly  independent  of  them. 
Lamar  et  ai.  vs.  Turner  et  al 329 

8.  There  being  no  evidence  that  the  title  to  the  land  sued 
for  has  ever  passed  out  of  the  drawer,  except  as  con- 
tained in  the  recitals  of  a  deed  made  by  the  heirs-at- 
law  of  the  drawer  to  the  plaintiffi,  the  deeds  oonsti-  • 
tuting  the  chain  of  title  from  one  to  whom  the  property 
was  alleged  to  have  been  conveyed  in  said  recitals,  by 
the  drawer,  were  properly  excluded  as  against  the  de- 
fendants wlio  claimed  under  a  distinct  and  indepen- 
dent title.    Ilnd. 

9.  The  statements  of  the  local  agents  of  an  express  com- 
pany to  the  erantor,  pending  negotiations  between  said 
company  and  said  grantor,  for  said  company  to  release 
the  grantor's  son,  who  was  under  arrest  for  embezzle- 
ment, upon  the  execiition  of  a  deed  conveying  certain 
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land  to  the  company,  are  admissible  upon  the 
an  action  of  gectment  by  the  company  for  said 
Sotdhem  JExprew  Company  va,  Ih^ey 

10.  A  mother  made  a  deed  to  procure  a  release  of  h.{ 
from  arrest  on  a  charge  of  felony,  to- wit:  for  embeas- 
zling  money  in  his  hands  as  the  messenger  of  an  ex- 
press company.  The  expressed  consideration  of  the 
contract  Tvas  the  repayment  by  her  of  the  money  em- 
bezzled by  the  son;  but  it  was  in  proof  that  the  son 
was  nnder  arrest  and  in  chains,  and  the  grantee  in  the 
deed  agreed  to  release  the  son  and  stop  the  proceed- 
ings, thou^  he  expressly  refused  to  settle  the  prosecu- 
tion, saying  he  could  not  control  the  public  authorities. 
The  son  was  released  and  the  proceedings  stopped  : 

Hddy  That  the  deed  was  illegal  and  void.   Ibid. 

11.  When  there  are  two  deeds  executed  at  different  times 
by  the  same  vendor  to  different  vendees,  and  both  are 
recorded,  but  neither  of  them  within  twelve  months 
from  its  execution,  the  oldest  deed  has  nriority  over 
the  one  subsequently  executed.     Roeva.Mawnd 461 

DISTRESS  WARRANT. 
See  Landlord  and  Tenant,  3-5. 

DOWER. 

1.  Where  the  only  allegation  in  a  bill  seeking  to  enjoin 
the  defendant  from  prosecuting  her  claim  for  dower,  in 
the  lands  of  which  her  husband  died  seized^  and  pos- 
sessed,  was  that  she,  ^'afler  possessing  and  enjoy ipg  the 
assets  of  said  estate  to  a  lai^  amount  in  excess  of  her 
lawful  dower,  and  wasting  the  samg  by  pleading  and 
otherwise,  has  made  application  to  the  Superior  Court 
to  set  apart  her  dower  in  said  estate,'^  which  charge 
was  expressly  denied  by  the  defendant's  answer,  it  was 
error  in  the  Chancellor  to  direct  that  the  writ  of  injunc- 
tion should  issue.    KcTian  vs.  Johnson 28 

2.  The  widow  of  the  deceased  testator  had  the  legal  right 
to  her  dower  in  one-third  part  of  the  land  of  which 
her  husband  died  seized  and  possessed  at  the  time  of 
his  death,  unless  that  right  was  barred  in  the  manner 
prescribed  by  the  law.    Ibid. 

DRAFT.    See  BiU  of  Exciumge,  1,  2. 
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DURESS. 

See  De^dy  9, 10. 
"   Praniisaory  Notes,  1. 

EJECTMENT. 

1.  The  recitals  in  a  deed  only  bind  the  parties  to  that 
deed  and  those  claiming  under  them,  but  are  not  evi- 
dence against  one  who  does  not  claim  under  any  of  the 
parties  to  it,  either  as  a  privy  in  law  or  as  a  privy  in 
estate,  but  under  a  title  wholly  independent  of  them. 
Lamar  et  al.  V8.  Turner  dal ; 329 

2.  There  being  no  evidence  that  the  title  to  the  land  sued 
for  has  ever  passed  out  of  the  drawer,  except  as  con- 
tained in  the  recitals  of  a  deed  made  by  the  heirs-at- 
law  of  the  drawer  to  the  plaintiffs,  the  deeds  consti- 
tuting the  chain  of  title  from  one  to  whom  the  prop- 
erty was  allied  to  have  been  conveyed  in  said  recitals, 
by  the  drawer,  were  properly  excluded  as  against  the 
defendants  who  claimed  under  a  distinct  and  indepen- 
dent title.     Ibid. 

3.  By  a  marriage  settlement  a  trustee  was  appointed  and 
the  property  vested  in  him  for  the  use  of  the  wife,  with 
power  in  the  wife  to  dispose  of  the  property  by  will, 
and  if  she  died  lea  vine  children  and  without  executing 
a  will,  then  to  those  children  and  their  legal  represen- 
tatives in  equal  degree.  The  trustee  brought  eject- 
ment for  a  portion  of  the  trust  property  laying  a  de- 
mise in  his  name  as  trustee  for  the  wife  and  children. 
Pending  the  action  thfe  wife  died  : 

Held,  That  the  action  did  not  abate,  but  that  the  same 
may  be  prosecuted  for  the  recovery  of  the  property,  so 
that  the  trustee  may  be  enabled  to  execute  the  trust  by 
turning  over  the  possession  to  those  who  may  be  enti- 
tled, and  to  that  end  may  make  such  amendment  and 
add  such  demises  as  may  be  necessary  to  make  the 
children  formal  parties.  Findlay  et  oL  vs.  Artope, 
trustee 537 

4.  Plaintifis  in  ejectment  introduced  in  evidence  a  deed  for 
the  premises  in  dispute,  from  Samuel  Slater  to  Ann 
Slater  during  her  life,  with  remainder  to  her  children 
by  William  Slater,  and  proved  the  death  of  their 
mother,  Ann  Slater.  The  deed  bears  date  January 
Ist,  1849.     Defendant  introduced  a  deed  dated  De- 
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cember  4th^  1849,  to  the  same  premises,  from  Ana 
Slater  and  William  Slater,  her  husband,  to  Elmore 
Manes,  and  one  from  the  representatives  of  Manes  to 
Waters,  with  a  transfer  of  the  last  deed  to  defendant. 
It  was  not  in  evidence  that  Samuel  Slater  was  ever  in 
possession  of  the  premises,  nor  had  any  title  in  him, 
nor  that  Ann  Slater  ever  accepted  the  deed  from  him, 
or  that  she  and  her  husband  held  under  him,  or  reoog-- 
nized  the  title  as  ever  being  in  him,  nor  that  the  de^ 
was  ever  in  the  possession  of  Ann  Slater,  or  of  anj  one 
under  whom  defendant  claims : 
Held^  That  the  evidence  does  not  show  a  common  propo^ 
situs  under  whom  both  plaintiffs  and  defendant  claim, 
and  that  no  title  is  shown  in  the  plaintiffs  to  entitle 
them  to  recovery.    Manes  vs.  Slater  et  ai 589 

EMINENT  DOMAIN. 

1.  Where  a  railroad  company  claims  title  to  land,  as  hav- 
ing been  condemned  under  the  provisions  of  its  charter, 
the  burden  of  proof  is  upon  the  company  to  show  a 
strict  compliance  with  its  terms.  Mobley  vs.  JSreed^ 
lessee 44 

2.  Upon  the  trial  of  the  issue  as  to  whether  land  was 
legally  condemned  under  the  provisions  of  the  charter 
of  a  railroad  company,  it  was  error  to  allow  a  witness 
to  testify  that  ''the  assessment  was  made  in  aocordance 
with  the  provisions  of  the  charter,  and  all  the  notices 
required  to  be  served,  were  either  served  or  waived  by 
the  parties,"  although  the  original  papers  may  have 
been  lost  or  destroyed.     Ibid. 

3.  Where  the  authorities  of  a  town  destroy  a  house  to 
prevent  the  spread  of  a  fire,  and  in  so  doing  cause  the 
destruction  of  personal  effects  in  said  house,  which  . 
would  not  otherwise  have  been  destroyed,  the  town  is 
liable  to  the  owner  of  the  goods  for  the  damages,  even 
though  the  owner  of  the  goods  is  only  a  tenant  in  the 
house.     President  and  Oouneil  of  Dawson  vs  Kultner..  133 

EQUITY. 

1.  A  receiver  appointed  by  a  Cbanodlor  to  '^oolleot''  the 
effects  belonging  to  a  corporation,  a  defendant  in  a  suit 
pending  in  chancery,  has  no  authority  to  bring  a  suit 
in  order  to  get  possession  of  the  effects,  unless  he  be 
specially  authorized  so  to  do  by  the  order  of  the  Chan- 
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cellor,  and  if  he  bring  such  suit  and  fail  to  show  the 
order,  he  cannot  recover,    Sereven^  receiver ^  vs.  Clark.    41 

2.  F.  contracted  in  writing  with  M.  to  convey  to  him  by 
deed  certain  described  land  in  the  State  of  Alabama 
for  a  stipulated  price,  in  two  payments.  F.  was  to  put 
a  good  substantial  ten  rail  fence  around  the  land,  and 
stake  and  rider  the  same,  was  to  have  the  privilege  of 
all  the  timber  on  the  land  after  making  said  fence,  and 
to  have  two  years  to  remove  the  timber.  M.  was  to 
have  possession  when  the  first  payment  was  made, 
which  was  fixed  at  a  given  day,  and  was  to  leave  and 
keep  open  a  certain  road,  so  that  F.  could  have  free 
access  to  the  timber.  Both  parties  signed  the  contract. 
F.  filed  his  bill  for  specific  performance,  etc.,  alleging 
that  he  had  made  the  fence  around  the  land,  was  ready, 
willing,  and  offered  to  perform  the  balance  of  his  con- 
tract, and  that  M.  refused  to  pay  any  portion  of  the 
purchase  money,  or  receive  possession  of  the  land : 

Hddj  That  the  Court  erred  in  dismissing  the  bill  for 
want  of  equity.     Forsyth  vs.  McCauley 402 

3.  The  stockholders  of  a  chartered  loan  and  building  as- 
sociation agreed  unanimously,  at  a  period  long  antece- 
dent to  the  time  when,  by  the  rules  of  the  company, 
it  would  close,  to  cease  operations  and  settle  their  mu- 
tual relations  on  principles  of  equity.  At  the  same 
meeting  a  majority  of  the  stockholders  adopted  by  vote 
a  scheme  of  settlement,  which  repudiated,  as  a  basis, 
the  rule  of  crediting  each  stockholder  with  his  payments 
and  legal  interest  thereon,  and  charging  him  with  his 
receipts  and  legal  interest,  but  was  oa^  upon  an  ar- 
bitrary compromise  of  the  assumed  rights  of  the  bor- 
rowers and  non-borrowers,  under  the  charter,  in  its 
ordinary  working.  A  large  minority  of  the  stock- 
holders protested  against  this  scheme,  and  filed  a  bill 
in  equity,  seeking  to  enjoin  the  officers  of  the  corpora- 
tion from  carying  out  said  scheme,  and  praying  that 
the  rights  of  the  parties  should  be  ascertained  and  the 
assets  disposed  of  oy  the  Court  on  principles  of  equity, 
which  the  bill  claimed  simply  required  each  stockholder 
to  be  credited  with  his  payments  and  legal  interest  and 
charged  with  his  receipts  and  legal  interest: 

Hddj  That  even  though  the  rules  of  the  company  under 
the  charter  were  not  obnoxious  to  the  laws  aeainst  usury, 
still,  as  by  common  consent  it  was  agreed  uiat  the  com- 
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pany  was  now  to  wind  up,  and  as  the  contracts  of  the 
parties  must  therefore  of  necessity  be  set  aside,  and  the 
rules  of  the  charter  disregarded,  it  was  not  competent 
for  the  majority  to  adopt  a  scheme  repudiating  the  rate 
of  interest  prescribed  by  law  between  persons  having 
moneyed  dealings  with  each  other,  and  that  the  injunc- 
tion was  therefore  properly  granted.  OUy  Loan  and 
Building  Association  of  Augusta  vs,  Goodrich  etal 445 

4.  The  cardinal  rule  for  the  settlement  among  the  stock- 
holders on  principles  of  equity  will  be  to  charge  each 
stockholder  witli  his  receipts  and  interest  on  them  from 
the  time  of  the  receipt,  and  to  credit  such  stockholder 
with  his  payments  and  interest  from  the  date  of  the 
same,  according  to  the  rules  of  law  for  such  calcula- 
tions, to  divide  the  assets  according  to  the  result,  sub- 
ject, of  course,  to  such  equitable  modification  and  adjust- 
ment as  to  expenses,  losses,  etc.,  as  may  appear  equi- 
table from  the  proof  at  the  trial.     Ibid, 

5.  The  injunction  prohibiting  the  officers  from  carrying 
out  the  plan  adopted  by  the  majority  ought  not  to  hin- 
der the  collection  of  the  debts  due  by  the  forfeiting 
stockholders.     Ibid. 

6.  Under  the  prayer  of  the  bill  it  is  the  duty  of  the  Chan- 
•  cellor  to  take  such  order  as  will  insure  the  speedy  pay- 
ment of  the  balances  due  and  the  collection  of  the 
assets,  including  any  insurance  policies  that  the  com- 
pany may  own  or  may  hold  as  collaterals,  according  to 
the  rights  of  the  parties  in  each  case,  as  well  as  balances 
due  by  stockholders,  as  debts  due  by  persons  who  had 
forfeited  their  stock  before  the  date  of  the  assessment, 
as  will  insure  the  speedy  preparation  of  the  whole 
matter  for  a  final  decree.     Ibid. 

7.  Defendants  in  equity  cannot,  at  the  same  time,  charge 
and  discharge  themselves  by  their  answer.  W&stbrooky 
trustee,  vs.  Davis  et  al 471 

8.  The  Court  should  instruct  the  jury  as  to  what  was 
and  what  was  not  responsive  to  the  bill,  in  order  to 
make  it  evidence  for  Ac  defendants.     Ibid. 

9.  When  it  appears  from  the  papers  on  file  with  the  clerk 
of  the  Superior  Court  of  this  State  that,  in  a  case  car- 
ried by  writ  of  error  from  this  Court  to  the  Supreme 
Court  of  the  United  States,  proper  steps  have  been 
taken  to  supersede  the  judgment^  the  Courts  of  the 
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State  have  no  longer  jurisdiction  of  the  case  until  the 
same  is  disposed  of  by  the  appellate  Court,  or  until,  by 
order  of  said  Court,  the  execution  is  permitted  to  pro- 
ceed for  want  of  a  supersedeas  or  otherwise.  The 
remedy  at  law,  by  affidavit  of  illegality,  is  adequate  to 
stop  the  progress  of  the  execution,  and  a  bill  to  enjoin 
them  was  properly  demurred  to,  as  the  defendant  has 
a  complete  and  aaequate  remedy  at  law.  Russell  vs. 
(yDowdetal;  (/Dowdvs.  JRussell  et  al 474 

10.  A  testator  directs  his  executor  "to  pay  an  annual  sum 
of  $500  00  to  his  wife,  out  of  the  net  income  of  his 
estate,  in  semi-annual  installtnents.'^  In  another  item 
of  his  will  he  refers  to  this  bequest  as  an  "annuity 
devised  to  his  wife.''  Nothing  else  in  the  will  defines 
or  limits  the  terra  of  years  during  which  it  is  to  be  paid. 
In  four  several  items  of  his  will  he  further  gives,  after 
deducting  the  foregoing  annuity,  one-fourth  of  the  an- 
nual income  arising  from  his  estate  to  four  several  sets 
of  legatees.  For  three  of  said  shares  in  the  income 
trustees  are  appointed.  The  fourth  share  is  to  be  paid 
on  certain  conditions,  with  a  remainder  created  therein. 
No  time  is  appointed  for  the  distribution  of  the  estate, 
or  the  payment  of  any  share  thereof,  except  as  to  the 
income.  The  widow  applied  for  dower  in  the  land 
and  the  same  was  assigned  to  her.  Subsequently  she 
executed  an  agreement  with  the  legatees  whereby  she 
relinquished  her  dower  "to  the  estate  and  legatees,"  on 
condition  that  the  legatees  paid  her  during  her  life 
the  annuity  given  her  by  the  will,  and  agreeing  that 
the  estate  might  be  distributed,  but  the  relinquish- 
ment to  be  void  if  the  Courts  would  not  decree  a  dis- 
tribution. This  the  legatees  and  the  trustees  appointed 
in  the  will  agreed  in  writing  to  do.  The  executor 
was  one  of  the  trustees.  The  beneficiaries  of  the  trusts 
are  femes  covert,  and  their  children  bom  and  to  be 
born.  The  executor  filed  a  bill  in  chancery  alleging 
the  forgoing  facts,  further  stating  that  the  conditions 
on  which  the  fourth  share  in  the  annual  income  was 
to  be  paid  had  happened,  and  asked  the  direction  of 
the  Chancellor  as  to  the  execution  of  the  will,  that  the 
property  might  be  divided  and  turned  over  to  the  leg- 
atees and  trustees  "on  the  same  basis,  terms,  conditions 
and  limitations  as  the  annual  income  had  been  given," 
etc.,  and  that  the  right  of  the  widow  to  the  annuity 
might  be  secured  by  a  proper  decree.    To  this  bill  the 
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widow^  the  trustee^  etc.,  were  parties,  and  their  an- 
swers admitted  the  facts  as  stated  and  joined  with  the 
executor  in  asking  the  decree  prayed  for.  On  the  hear* 
ing,  the  Court,  after  the  reading  of  the  bill  and  an- 
swers, dismisscKl  the  bill  for  want  of  eqni^. 
Hddj  That  the  rights  of  the  annuitant,  under  the  agree- 
ment, and  the  liabilities  of  the  respective  shares  for 
its  payment,  the  condition  attached  to  the  relinquish- 
ment of  dower,  and  the  beneficiaries  of  said  relinquish- 
ment and  of  the  estate  being  mostly  femes  covert  and 
children  bom  and  to  be  born,  and  who  take  the  estate 
through  trustees,  make  this  a  proper  case  for  invoking 
the  aid  and  direction  of  a  Court  of  eauity,  in  order 
that  the  rights  of  all  parties  may  be  finally  adjudicated, 
and  all  doubts  as  to  the  proper  construction  of  the  will, 
and  as  to  the  time  when  the  distribution  of  the  estate 
can  be  made,  may  be  removed,  this  Court  holding  that 
the  gift  or  bequest  of  the  income  carries  with  it  the 
corpus,  under  the  limitations  provided  in  the  will 
HUlvs.  Clarkeetal. 526 

11.  In  1860  A  bought  of  B  a  tract  of  land  near  which 
he  had  lived  for  some  years,  paying  part  of  the  pur- 
chase money,  giving  his  note  for  the  remainder,  and 
going  into  possession  and  into  the  use  of  the  land,  and 
m  1867  permitted  judgment  to  go  a^insthim  for  the 
balance  of  the  purchase  money;  ana  in  1872  filed  a 
bill  in  equity,  setting  up  that  A,  at  tlie  time  of  the 
original  sale,  had  falsely  represented  that  a  certain  por- 
tion of  the  land,  which  was  low  ground,  had  been 
ditched  and  was  then  in  cultivation,  was  capable  of 
being  kept  dry  and  fit  for  cultivation,  when,  in  &ct, 
as  experience  bad  proved,  this  was  not  possible,  as  af- 
ter a  few  years  it  had  become  unfit  for  use,  and  so  con- 
tinued. The  bill  set  up  that  B  was  insolvent,  and 
prayed  that  the  execution  which  the  bill  claimed  was 
for  no  more  than  the  damage  caused  by  the  false  state- 
ments of  B  might  be  enjoined : 

Held,  That  the  Judge  did  not  err  in  refusing  a  tempo- 
rary injunction  ana  in  dismissing  the  bill  ^r  want  of 
equity.     Hambrick  vs.  Dickey  et  al 678 

12.  Where  three  distinct  suits  are  proceeding  in  fiivor  of 
different  parties  on  the  same  claim,  two  of  theip  being 
for  the  whole  claim,  and  the  thinl  for  a  large  part 
thereof,  against  the  same  defendant,  and  the  trial  of 
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each  case  would  involve  an  inveBtigation  into  long  and 
complicated  accounts^  running  through  a  serieB  of  years^ 
to  me  amount  of  hundreds  of  thousands  of  dollars, 
equity  will  consolidate  them,  and  by  one  decree  dis- 
pose of  the  litigation.  Wilson  &  Co.  et  ai,  V8,  Rid- 
dle      609 

ESTOPPEL. 

1.  Where  land  was  sold  under  a  judgment  obtained 
against  the  defendant  in  the  United  States  District 
Court,  of  older  date  than  the  levy  of  an  attachment 
returnable  to  a  Superior  Court  of  the  State,  but  the 
levy  of  the  execution,  based  upon  said  judgment,  was 
made  after  the  levy  of  said  attachment,  and  the  plain- 
tiff in  attachment  was  present  at  the  marshal's  sale 
when  the  claimant  purchased,  and  made  no  objections, 
the  purchaser  obtained  a  valid  title.  Studdard  vs. 
Lemmond 100 

2.  Where  one  bought  a  negro  slave  at  sheriff's  sale,  and 
permitted  him  to  remain  with  defendant  to  use  a«  his 
own,  and  he  was  so  used  for  years,  persons  dealing  with 
said  defendant  with  no  knowledge  of  who  is  the  true 
owner,  have  a  right  to  consider  the  slave  as  the  proper- 
ty of  the  person  thus  "using  him  as  his  own."  Itedd^ 
ea^r,  vs.  Muscogee  Railroad  Company 102 

EVIDENCE. 

1.  Upon  the  trial  of  the  issue  as  to  whether  land  was  le- 
gally condemned  under  the  piiovisions  of  the  charter 
of  a  railroad  company,  it  was  error  to  allow  a  witness 
to  testity  that  "the  assessment  was  made  in  accordance 
with  the  provisions  of  the  charter,  and  all  the  notices 
required  to  be  served,  were  either  served  or  waived  by 
the  parties,"  although  the  original  papers  may  have 
been  lost  or  destroyed.     Mobley  vs.  Breed,  lessee 44 

2.  The  sworn  copy  of  original  proceedings,  produced  by 
a  witness  in  Court,  is  letter  evidence  uoan  his  oral  dec- 
larations.    Ibid. 

3.  Where  the  defense  set  up  to  a  suit  on  the  note,  is  that 
the  money  for  which  said  note  was  given,  was  bor- 
rowed for  the  illegal  purpose  of  aiding  and  encouraging 
the  rebellion,  it  is  competent  for  defendant  to  prove  a 
conversation  between  himself  and  plaintiff,  in  which 
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defendant  stated  to  him  that  he  knew  the  monqr  was 
borrowed  for  the  purpose  of  aiding  and  enconraging 
the  rebellion,  and  that  he  (plaintiff)  did  not  deny  this 
allegation.     Dixon,  adm^Vf  et  al,  V9,  Edtoards 142 

4.  Where  a  part  of  a  conversation  is  plaoed*in  evidence, 
the  whole  is  admissible.     Ibid. 

5.  Where  an  administrator  is  sued  as  such,  and  as  secu- 
rity upon  the  note  made  by  his  intestate,  the  state- 
ments made  to  him  by  his  intestate  in  reference  to  the 
matter  in  controversy  are  inadmissible.    Ibid. 

6.  Where  the  issue  was,  whether  or  not  the  deed  under 
which  defendant  held  the  land,  failed  by  mistake  to 
cover  the  number  of  feet  actually  sold,  it  was  compe- 
tent for  a  witness  to  testify  that  the  lot  was  sold  as  it 
stood  in  the  inclosure  at  the  time.  BridweU  ei  cd.y 
admW,  V8.  Brown 179 

7.  It  was  competent  for  a  witness  to  testify  that  plain- 
tiffs' intestate  had  offered  him  the  lot  in  his  shoe  shop 
for  $300  00,  but  the  trade  was  not  made  then ;  that 
plaintiffs'  intestate  and  the  purchaser,  under  whom  de- 
fendant held,  then  left,  and  the  purchaser  came  back 
aflerwards  and  told  him  he  had  bought  the  lot,  but  he 
had  to  throw  in  a  pair  of  footed  boots,  the  answer 
having  been  drawn  out  by  plaintiffs,  and  tending  to 
show  the  place  where  the  sale  was  consummated.  Ibid. 

8.  It  was  competent  for  a  witness  to  testify  that  plain- 
tiff' intestate,  the  purchaser  and  witness  were  on  the 
lot  together  examining  it  previous  to  the  consumma- 
tion of  the  trade,  that  the  lines  were  pointed  out  by 
plaintifis'  intestate,  and  marked  by  the  fence  then 
around  it,  as  tending  to  show  what  was  the  intention 
of  the  parties  to  the  contract,  and  whether  there  was 
either  fraud  or  mistake  in  the  execution  of  the  deed. 
Ibid. 

9.  Where  a  note  for  $1,488  00  was  made  in  1864,  and 
after  the  conclusion  of  the  late  war,  was  stamped  with 
a  five  cent  revenue  stamp,  the  holder  estimating  it  as 
worth  $100  00,  it  was  properly  admitted  in  evidence. 
Kile  vs.  Johnson ^ 189 

10.  Under  these  circumstances,  it  was  not  error  to  admit 
evidence  under  which  the  plaintiff  might  recover  more 
than  $100  00  on  the  note.     Ibid. 
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11.  On  a  trial  for  seduction,  acts,  and  sayings  between 
the  parties,  bearing  upon  the  principal  fact,  both  be- 
fore, at  the  time  of,  and  after,  are  admissible  in  evi- 
dence as  inducement,  as  part  of  the  res  gesicBy  and  as 
explanatory  and  in  mitigation  or  exculpation  of  the 
principle  fact     Wood  vs.  The  State 192 

12.  The  recitals  in  a  deed  only  bind  the  parties  to  that 
deed  and  those  claiming  under  them,  but  are  not  evi- 
dence against  one  who  does  not  claim  under  any  of  the 
parties  to  it,  either  as  a  privy  in  law  or  as  a  privy  in 
estate,  but  under  a  title  wholly  independent  of  them.. 
Lamar  et  al.  vs.  Turner  et  al •  329 

13.  There  being  no  evidence  that  the  title  to  the  land 
sued  for  has  ever  passed  out  of  the  drawer,  except  as 
contained  in  the  recitals  of  a  deed  made  by  the  faeirs- 
at-law  of  the  drawer  to  the  plaintiffs,  the  deeds  con- 
stituting tlie  chain  of  title  from  one  to  whom  the  prop- 
erty was  alleged  to  have  been  conveyed,  in  said  reci- 
tals, by  the  drawer,  were  properly  excluded  as  against 
the  defendants  who  claimed  under  a  distinct  and  inde- 
pendent title.     Ibid. 

14.  The  statements  of  the  local  agents  of  an  express  com^ 
pany  to  the  erantor,  pending  negotiations  between  said 
company  and  said  grantor,  lor  said  company  to  release 
the  grantor^s  son,  whio  was  under  arrest  for  embezzle- 
ment, upon  the  execution  of  a  deed  conveying  certain 
land  to  the  company,  are  admissible  upon  the  trial  of 
an  action  of  ejectment  by  the  company  for  said  land. 
SotUhem  Express  Company  vs.  Ih^ey 358 

15.  Where  A.  sues  H.  as  bailee  for  money  deposited  with 
him  for  safe  keeping,  and  H.,  who  was  a  partner  in 
business  with  B.,  the  husband  of  A.,  sets  up  that  the 
money  was  put  into  the  partnership  by  B.,  it  was  not 
error  in  the  Court  to  decline  to  charge,  at  the  request 
of  H.,  that  if  the  claim  of  A.  be  true,  yet  if  B.  put  the 
money  into  the  concern  of  H.  and  B.,  the  suit  should 
have  been  brought  against  B.,  or  against  H.  and  B. 
The  non-joinder  of  B.  should  have  been  pleaded  in 
abatement,  in  order  for  H.  to  avail  himself  of  it.  And 
H.  was  not  entitled  to  the  charge  as  to  the  suit  being 
brought  against  B.  individually,  unless  it  had  con- 
tained the  qualification  that  H.  did  not  know  the 
money  belonged  to  A.,  when  it  was  so  put  into  the 
concern  of  H.  and  B.    In  such  a  suit,  a  receipt  from 

Vol.  xi.yin.  46. 
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B.  to  H.,  showing  a  dissolution  of  the  firaii  which  had 
already  been  proven,  and  a  settlement  between  them 
of  the  partnership  business  was  immaterial  testimony, 
and  could  not  affect  the  rights  of  A.  HenoiU  vs.  Brumr 
met ., 481 

16.  Where  the  questions  as  to  whether  the  note,  which 
was  the  basis  of  the  judgment  from  which  the  execu* 
tion  issued,  was  given  for  Confederate  money  or  in  re- 
newal of  another  note,  only  become  material  in  con- 
nection with  whether  the  taxes  have  been  paid,  and 
this  issue  was  not  made  by  the  affidavit  of  illegality,  it 
was  not  competent  to  introduce  testimony  upon  these  . 
points.    Stdlivanvs.  Hugely 486 

17.  When  a  suit  was  pending  on  a  promissory  note  dated 
January  Jst,*  1860,  for  $240  00,  due  one  day  after 
date,  made  by  C.  McCalla,  with  a  memorandum  on 
the  back  thereof  as  follows :  "  The  within  note  to  be 
paid  when  C.  McCalla  collects  a  certain  note  on  Thom- 
as Pledger  for  $251  00.*'  And  it  was  in  proof  by  a  wit- 
ness who  was  present  when  the  note  was  made,  that  it, 
"the  note,  was  given  for  a  note  the  payee  had  on 
Pledger,  which  C.  McCalla  was  to  collect;  when  col- 
lected he  was  to  pay  the  note  sued  on.  The  payee  was 
to  pay  C.  McCalla  for  his  services.  The  memoran- 
dum was  made  at  the  same  time  as  the  note:'' 

-HeW,  That  these  facts  were  proper  to  be  considered  by 
the  jury  in  determining  what  the  parties  meant  by  the 
note  and  memorandum,  and  that  it  was  error  in  the 
Court  to  charge  the  jury  that  they  could  only  con- 
sider it  as  it  tended  to  show  fraud  or  want  of  consid- 
ei^tion.    McOaUa  va,  MeOaUa 502 

18.  When  there  was  a  trial  of  a  suit  for  damages  for  kill- 
ing the  plaintiff's  cow  against  a  railroad  company,  and 
the  declaration  claimed  as  a  part  of  the  damages,  ex- 
penses of  litigation,  under  section  2801  of  Irwin's  Be- 
vised  Code : 

Hddj  That  it  was  not  error  in  the  Court  to  permit  the 
plaintiff  to  prove  "that  he  offered  to  compromise,  that 
they  refused  and  offered  to  pay  him  $30  00.  He  re- 
fused to  take  $60  00,  but  was  willing  to  settle  without 
suit."  Selma,  Rome  and  Dalton  Bailroad  Company 
V8,  Fleming ., 514 

1 9.  The  admissions  of  the  husband,  offered  as  evidence  by 
the  wife  for  the  purpose  of  showing,  in  connection  with 
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other  testimony,  that  the  marriage  vma  void,  and 
thereby  to  relieve  herself  from  any  effect  that  his  as- 
sent to  such  compromise  might  have,  were  properly 
rejected  by  the  Court,  as  they  are  immaterial  under  the 
construction  given  to  the  Act  of  1866.  Johnaton  vs. 
Janes  et  al 554 

20.  An  exemplification  of  the  returns  of  a  guardian  to 
the  Ordinary,  though  made  several  years  after  the  act- 
ings of  the  guardian  therein  contained,  and  after  the 
•commencement  of  suit  against  him  by  his  ward,  are 
admissible  in  evidence  when  tendered  by  him,  and 
such  facts  are  circumstances,  which,  with  the  other  testi- 
mony in  connection  therewith,  may  be  considered  by 
the  jury  in  determining  the  weight  to  be  given  to  it. 
Ibid, 

21.  It  was  not  error  in  the  Court  to  rule  out  as  evidence 
an  answer  of  a  witness  taken  by  interrogatories  as  fol- 
lows :  "But  knows  that  the  general  report  was  that  G. 
K.  Smith  owned  it,  (a  store-house,)  and  had  used  it 
for  several  years  '* — nothing  else  appearing  in  the  an- 
swer to  show  that  the  "report"  did  not  apply  to  the 
using  as  well  as  the  ownership.  WUKiigliam  d  al.  vs. 
Smith 580 

22.  Where  possession  in  the  vendor  aft^r  the  sale,  was 
claimed  as  a  badge  of  fraud,  it  was  competent  for  a 
witness  to  testify  that  she  heard  the  vendee  some  time 
after  the  sale  say  to  the  vendor,  "he  might  have  pos- 
session of  the  house  free  of  rent  if  he  would  pax  taxes 
and  keep  up  repairs."  Although  no  reply  was  proven 
to  have  been  made  to  the  proposition,  the  &ct  that  the 
vendor  did  continue  in  possession  for  several  years,  en- 
titled the  party  offering  the  evidence  to  have  it  to  go 
to  the  jury  for  what  it  was  worth.     Ibid. 

23.  The  entries  on  the  sheriff's  docket,  (the  sheriff  being 
dead,)  showing  the  payment  of  an  execution  by  the  se- 
curity, are  admissible  in  evidence,  it  being  made  to 
appear  that  the  original  execution  was  lost  and  the 
record  of  the  judgment  being  produced.     Ibid. 

24.  When,  in  a  pending  suit  between  A  and  the  admin- 
istrator of  a4  dece^ed  father-in-law,  in  relation  to 
certain  money  loaned  by  the  son-in-law  to  the  de- 
ceased, and  two  other  of  the  deceased's  children  testi- 
fied of  a  settlement  between  the  parties,  giving  the  de- 
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tails  of  it,  aud,  in  answer  to  crcwB-interrogatories, 
that  tbej  were  not  present,  and  that  all  uiey  knew  of 
it  they  got  from  family  converBations,  the  witness  not 
recollecting  that  A  was  present  at  any  of  said  conver- 
sationSy  but  giving  his  opinion  that  lie  was : 
Seldy  That  it  was  error  to  permit  the  answers  as  to  the 
asserted  settlement  to  be  read  as  evidence  to  the  jury. 
Thomas  V8.  Whitehead,  adrn^r 587 

25.  When  parties  make  an  express  contract  which  is 
plain,  evidence  of  usage  aud  custom  is  inadmissible  to 
control,  vary  or  contradict  it.  Park  A  Ivermm  r8. 
Piedmont  and  Arlington  Life  Imurance  Company.....  601 

26.  Where,  during  the  trial  of  a  case,  it  becomes  neces- 
sary to  prove  the  general  custom  in  the  life  insorance 
business  as  to  the  commutation  of  renewals  in  favor  of 
discharged  agents,  the  proper  question  would  be, 
'^  What  is  the  general  or  universal  usage  and  custom 
in  the  life  insurance  business  as  to  the  commutation  of 
renewals,"  etc.?    Ibid. 

27.  On  the  trial  it  was  competent  for  the  bailee  to  prove 
that  when  he  was  notified  by  A  and  B,  who  were  to* 
gethcr,  of  the  transfer,  he  was  not  informed  that  it  was 
made  as  collateral  security,  but,  on  the  contrary,  it  was 
stated  by  A  that  the  transfer  was  made  only  that  the 
money  might  be  paid  to  B  in  the  event  that  A  was 
absent,  as  he  expected  to  be  absent,  provided  B  was 
present  when  such  a  statement  was  niade.  Seldom  v$. 
Southern  ExpreM  Company • 635 

28.  Under  the  facts  as  they  appear  in  the  record,  it  would 
have  been  proper  to  have  submitted  the  question  to 
the  jury  whether  B  was  present  at  the  time  A  made 
the  statement  to  the  bailee's  agent     Ibid. 

29.  In  1862,  Koath  purchased  lot  number  forty-five,  in 
the  city  of  Augusta,  with  a  front  of  sixty  feet,  and  run- 
ning from  Ellis  to  Greene  street,  and  was  residing  on 
it  when,  in  March,  1866,  he  purchased  lot  number 
forty-four,  a  vacant  lot  adjacent  to  number  forty-five, 
of  the  same  front  and  running  the  same  length  as  num- 
ber forty-five.  He  used  part  of  lot  number  forty-four 
as  a  flower  garden,  and  part  as  a  v^etable  earden. 
There  was  a  fence  around  both  lots,  and  a  fence  divided 
them  when  Roath  purchased  forty-four,  and  the  evi- 
dence is  conflicting  as  to  the  time  when  the  dividing 
fence  was  taken  down  by  Boath,  whether  it  was  bef<x« 
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or  after  the  execution  of  his  will.  In  September,  1866, 
Roath  made  his  will,  and  in  one  item  "devised  and 
bequeathed  my  house  and  lot  on  Ellis  street,  in  the 
city  of  Augusta,  where  I  now  reside,  to  my  wife  for  her 
natural  life,  and  after  her  death,  to  my  two  nieces,  Jf . 
and  8.  B.  Crocker."  In  another  item,  he  gave  all  the 
balance  of  his  estate,  real  and  personal,  to  his  wife, 
absolutely.  Testator  died  in  November,  1867: 
Hddy  That  the  acts  and  sayings  of  Roath,  which  go  to 
show  that,  at  the  time  of  the  execution  of  the  will,  he 
considered  and  treated  the  two  lots  as  one  and  as  consti- 
tuting the  house  and  lot  where  he  then  resided,  are  com- 
petent as  evidence  in  behalf  of  the  remaindermen  in 
an  action  of  ejectment  brought  aft«r  the  death  of  the 
wife  of  Roath  to  recover  lot  number  forty-four.  Mo- 
Elraih  vs.  Haley  et  al 641 

31.  The  widow  of  Roath  had  built  a  house  on  forty-four, 
had  married  again  and  died,  and  the  action  was  against 
her  second  husband.  On  the  trial,  one  of  the  plaintiffs 
testified,  by  interrogatories,  that  the  widow  of  Roath, 
some  time  after  the  building  of  the  house,  said  to  her, 
(plaintiff,)  "She  was  a  fool  for  building  the  house, 
and  if  she  had  her  way  she  would  tear  it  down,  if  she 
could  get  her  money  baiik."  And  further  testified,  over 
defendant's  objection,  "She  also  said  she  had  been  to 
see  her  lawyers,  Barnes  <&  Gumming,  and  they  told  her 
*  *  *  she  offered,  if  we  would  do. this  to  give  up 
the  house  on  Ellis  street,  but  this  was  never  done:'' 

Heldf  That  it  was  error  to  admit  that  portion  of  the  tes- 
timony objected  to  by  defendant.  If  it  was  an  offer 
of  compromise,  it  was  illegal  testimony.  If  otherwise 
admissible,  the  whole  of  what  she  said  should  have 
been  stated,  and  if  stated,  should  have  gone  to  the  jury. 
Ibid. 

EXECUTION. 

1.  When  money  was  raised  by  the  the  sheriff  under  a/. 
fa,  in  favor  of  A,  against  *B,  and  C,  the  holder  of  an 
older/. /a.,  placed  the  same  in  the  hands  of  the  sheriff 
to  claim  the  money,  and  gave  him  notice  to  hold  the 
money  for  distribution  by  the  Court,  and  the  defendant 
instituted  proceedings  under  the  Relief  Act  of  1868, 
to  reduce  the  older  judgment,  and  pending  these  pro- 
ceedings, though  under  the  belief  that  they  had  been 
abandoned,  the  sheriff  had  paid  the  money  over  to  the 
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older  /!.  /a.,  which  had  in  the  meantime,  been  por- 
chased  by  A,  the  holder  of  the  younger  fi.  fa,y  and  the 
proceedings  to  reduce  the  other  judgment  were  after- 
M'ards  abandoned  by  the  defendants: 
Hddj  That  it  was  error  in  the  Court,  on  the  motion  of 
the  defendant,  to  direct  the  money  thus  paid  upon  the 
older  ^. /a.  to  be  indorsed,  as  a  credit  upon  the  younger 
ji.  fa.    Moses  V8,  Flewellen 23 

2.  Before  the  passage  of  the  Act  of  August  24, 1872, 
there  was  no  authority  in  any  officer  to  transfer  an  ex- 
ecution for  taxes  so  as  to  entitle  the  transferree  to  en- 
force the  same  by  levy  and  sale  of  the  property  of  the 
defendant.     Smith  vs.  Mason 177 

3.  When  a  mortgage^,  /a.,  for  the  sale  of  a  parcel  of  land 
was,  under  the  orders  of  the  plaintiff's  attorney,  levied 
on  the  land,  and  the  same  was  sold  at  sherifi's  sale, 
and  the  money  raised  applied  to  the  Ji.  fa.j  and  subse- 
quently, on  a  statement  that  the  Ji.  fa.  was  lost,  the 
plaintiff  procured  an  alias  Ji.  fa.  to  issue  (taking  no 
notice  of  the  sale^  and  caused  it  to  be  again  levied  on 
the  land,  and  a  claim  was  interposed  by  one  claiming 
under  the  defendant  in  the  mortage: 

Held,  That  the  claimant  may  attacK  the  plaintiff's  y?.ya. 
by  showing  that  the  order  had  been  complied  with, 
and  the  laud  sold  according  to  its  commanas,  and  that 
it  was  not  competent  for  the  plaintiff  in  reply  to  show 
that  said  sale  was  illegal,  it  having  been  made  whilst 
there  was  a  pending  injunction  prohibiting  said  Ji.  fa. 
from  proceeding.  The  Court  will  not  permit  the  plain- 
tiff to  set  up  his  own  wrong;  said  sale  and  the  return 
thereof  are  existing  ftcts,  and  nntil  set  aside  by  a  pro- 
ceeding for  that  purpose  cannot  be  treated  as  null  by 
the  very  party  who  thus  disobeyed  the  order  of  the 
Chancellor.     Horton  &  Rikeman  vs.  Kohn 183 

4.  When  it  is  directed  in  a  will  that  the  estate  of  the 
testator  shall  be  equally  divided  between  his  five  chil- 
dren "after  deducting  a  portion  off  of  the  shares  of 
William  J.  and  Caroline  E/'  equal  to  what  had  been 
advanced  to  them,  and  it  appears  from  an  agreed  state- 
ment of  the  fiicts,  that  the  executor  (the  only  one  sur- 
viving) came  into  the  possession  of  a  certain  lot,  in  the 
city  of  Augusta,  as  such  executor,  and  as  the  property 
of  the  testator,  and  that  the  will  had  not  been  executed 
as  to  this  lot  and  other  property  of  the  estate: 
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Heldy  That  the  interest  William  J.  and  Caroline  E.  maj 
have  in  said  lot  is  not  subject  to  levy  and  sale  under  a 
judgment  and  execution  obtained  s^inst  said  William 
J.,  and  the  husband  of  Caroline  E.^  for  a  debt  due 
from  them.     Clarke,  ea^r.  vs.  Harher 596 

5.  In  one  item  of  a  will  executed  in  1840,  (the  testator 
dying  shortly  afterwards)  property  is  given  to  his  exec- 
utors in  trust  for  all  the  children  of  testator — ^inclu- 
ding a  married  daughter,  and  the  husband  of  such 
daughter  being  one  of  the  executors — "for  their  sole 
and  separate  use. during  their  natural  lives  and  to  re- 
main to  their  children  after  their  death;''  and  in  the 
next  item  of  the  will  two  of  said  executors  (omitting 
the  husband,)  are  appointed  trustees  for  said  married 
daughter,  ana  it  is  immediately  added,  '^and  that  her 
estate  be  held  by  them  for  the  sole  use  and  benefit  of 
the  heirs  of  her  body : " 

HMj  That  both  items  will  be  considered  in  construing 
what  estate  was  intended  to  be  given  to  such  daughter, 
and  that  an  estate  in  trust  for  her  sole  and  separate  use 
is  thereby  created  and  is  not  sul^ect  to  levy  and  sale 
for  the  debts  of  her  husband,    ibidn 

EXECUTOR  DE  SON  TORT. 
See  Adminidrators  and  Executors,  2. 

FACTORS. 

1.  Delivery  of  produce  to  a  common  carrier,  consigned  to 
factors,  under  a  contract  before  that  time  made,  is  such 
a  delivery  to  the  latter  as  will  cause  their  lien  to  attach 

for  advances  made.    JSUiot  t».  Oax  et  ai. 39 

2.  To  create  a  lien  under  the  1977th  section  of  Irwin's 
Revised  Code,  and  to  have  the  same  enforced  upon 
the  growing  crops  of  farmers,  the  plaintiff  must  allege 
in  his  affidavit,  that  he  is  eithera  &ctor  or  a  merchant, 
and  that  as  such,  he  has  ftimished  either  provisions  or 
commercial  manures,  or  both  upon  such  terms  as  may 
have  been  agreed  upon  by  the  parties.  Qwm,  et  al.  vs. 
Paitishal 405 

3.  An  execution  based  upon  an  affidavit  not  containing 
the  aforesaid  allegations,  is  void,  and  the  plaintiff  who 
directed  the  levy,  and  the  sheriff  who  levied  the  same 
upon  the  property  of  defendant,  were  trespassers,  and 
liable  for  damages  as  such.    Ibid. 
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FINE.. 

1,  Where  a  defendant  is  convicted  of  a  misdemeanor  and 
the  judgment  is  that  he  do  pay  a  specified  fine  and 
costs  of  prosecution,  and  he  refuses  to  pay  the  fine  and 
costs,  the  Judge  has  the  power  to  order  the  clerk  of 
the  Court  to  issue  an  execution  against  the  property  of 
the  defendant  to  enforce  the  collection  of  the  fine  and 
costs.    McMeekin  vs.  The  Stfide 335 

2.  If,  in  addition  to  the  fine,  etc.,  the  judgment  directs 
that  the  defendant  shall  be  held  in  custody  until  the 
fine  and  costs  are  paid,  so  that  the  imprisonment  do 
not  exceed  six  montns,  and  the  defendant  is  so  held  in 
custody  and  discharged  at  the  termination  of  six  months, 
without  payment  of  the  fine  or  any  of  the  costs : 

Heldf  That  the  imprisonment  was  no  part  of  the  pen- 
alty, and  the  power  still  existed  in  the  Court  to  order 
the  issue  of  the  execution  to  collect  the  fine  and  all  the 
costs.    Ibid. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  When  there  was  a  trial  before  a  jury,  on  a  warrant  for 
forcible  entry  and  detainer,  and  the  entry  and  force  by 
the  defendant  were  admitted,  but  it  was  set  up  that  the 
plaintiff  was  holding  as  the  tenant  of  the  aefendaiit, 
and  there  was  evidence  upon  both  sides  upon  the  point, 
in  the  main  by  the  parties  themselves  as  witnesses, 
and  the  jury  found  for  the  plaintiff,  under  a  charge 
of  the  Court  telling  them  that  the  case  turned  upon 
the  nature  of  the  plaintiff's  holding,  whether  in  his 
own  right  or  as  tenant,  and  the  iury  found  for  the 
plaintiff,  this  Court  will  not  overrule  the  Court  below 
in  refusing  to  order  a  new  trial  unless  the  verdict  be 
most  manifestly  contrary  to  the  evidence.     Monroe  d 

al,  vs.  Carter 174 

2.  A  warrant  for  forcible  entry  only,  which  shows  upon 
the  face  that  the  entry  was  more  than  three  years  be- 
fore the  issuing  of  the  warrant,  and  which  contains  no 
allegation  or  charge  of  the  forcible  detainer,  is  demur- 
rable as  insufficient  in  law,  and  should  be  dismissed 
on  motion,  since  the  statute,  in  terms,  provides  that  in 
no  case  shall  the  person  in  possession  be  turned  out,  if 
he  h^s  been  three  years  in  peaceable  possession  of  the 
premises.   DeLagalva.  Walkioe,  adm^r 408 
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FEAUD— POSSESSION  BADGE  OF. 
See  Vendor  and  Purchaser,  5. 

FRAUDS,  STATUTE  OF. 

Where  a  parol  contract  was  made  in  November,  1866, 
for  the  rent  of  a  plantation  for  the  year  1866,  and  the 
defendant  went  into  possession  of  the  place,  in  pursu- 
ance of  the  contract,  and  cultivated  it  for  the  year  1866, 
this  is  such  a  part  performance  of  the  contract  as  will 
take  it  without  the  operation  of  the  statute  of  frauds. 
JRoaaervs,  Harris 512 

GARNISHMENT. 

1.  A  foreign  corporation  transacting  business  in  this 
State,  may  be  garnished  for  a  debt  it  may  owe,  any- 
where in  this  State  where  suit  for  such  debt  could  be 
brought.    /Srfma,  Rome  and  Dalton  Railroad  Company 

vs,  Tyson 351 

2.  Where  an  attorney  at  law,  in  response  to  a  summons 
of  garnishment  issued  at  the  instance  of  a  judgment 
creditor,  answers  that  he  has  a  certain  sum  of  money 
in  his  hands  belonging  to  the  defendant,  which,  before 
he  was  served  with  such  summons,  he  had  decided  to 
appropriate  towards  the  satisfaction  of  other  judgments 
tiian  that  upon  which  the  process  of  garnishment  is- 
sued, but  had  not  actually  done  so,  because  he  was 
awaiting  the  consent  or  refusal  of  the  defendant  to  such 
action,  it  was  not  error  in  the  Court  to  order  the  fund 
paid  to  the  oldest  execution,  after  allowing  reasonable 
attorney's  fees  and  costs  to  the  diligent  creditors  bring- 
ing the  fund  into  Court.     Carr  vs.  Benedict,  Hall  & 

Co 431 

3.  At  the  same  term  at  which  judgment  was  obtained 
against  the  principal  debtor,  a  defaulting  garnishee 
moved  the  Court,  after  the  discharge  of  the  jurors,  to 
be  allowed  to  file  his  answer  denying  any  indebted- 
ness, and  for  cause  why  the  answer  was  not  filed  be- 
fore, showed  that  the  original  defendant  had  been,  be- 
fore that  time,  in  a  case  of  involuntary  proceedingsun 
bankruptcy,  adjudged  a  bankrupt;  that  a  new  trial 
had  been  granted,  and  the  proceedings  in  bankruptcy 
were  still  pending: 
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Hddj  That  the  Coart  did  not  abuse  his  discretion  in  per- 
mitting the  answer  to  be  then  filed.  McCcUlum  &  Bro, 
V8.  Brandt 439 

GIFT. 

To  make  out  a  case  of  a  presumptive  gift  of  lands,  under 
section  2622  of  Irwin's  Revised  Code,  it  is  necessary 
to  show  that  the  exclusive  possession  of  the  child,  with- 
out payment  of  rent,  shall  have  continued  seven  years 
during  the  lifetime  of  the  &thar,  and  if  he  (the  &ther) 
die  bdbre  the  seven  years  is  complete,  the  proBump- 
tion  provided  for  does  not  exist.  MoKeew^MeKetdoL  332 

GUARDIAN  AND  WARD. 

1.  Samuel  C.  Hitchcock  having  been'appointed  guardian 
of  Irby  Hudson,  by  the  Ordinary  of  Sumter  county, 
moved  his  guardianship,  in  terms  of  the  law,  to  Han- 
cock county.  On  the  arrival  of  Hudson  at  the  age  of 
fourteen  years,  Hitchcock  was,  by  petition,  removed 
on  the  ground  that  Hudson  was  now  fourteen  years 
old,  and  had  chosen  another  guardian.  This  was  done 
in  the  county  of  Hancock.  Soon  after,  A.  J.  S.  Jack- 
son was  appointed  guardian  of  Hudson,  whose  resi- 
dence was  then  in  Greene  county.  Jackson,  the  new 
guardian,  cited  Hitchcock,  who  resided  in  Fulton 
county,  before  the  Ordinary  of  Greene  county,  to  ac- 
count. Hitchcock  acknowledged  service  of  the  cita- 
tion, but  did  not  appear,  and  on  an  ex  parie  hearing 
the  Ordinary  gave  a  judgment  against  Hitchcock.  An 
execution  was  issued  and  levied,  and  Hitchcock  filed 
an  affidavit  of  illegality  on  the  ground  that  the  Ordi- 
nary of  Greene  county  had  no  jurisdiction  to  call  him 
to  account : 

Held,  That  as  the  Ordinary  of  Greene  county  did  not 
have  the  record  of  Hitchcock's  guardianship,  and  as 
Hitchcock  had  never  been  appointed  by  him  or  been 
in  any  way  subject  to  his  jurisdiction,  said  Ordinary 
had  no  power  to  call  him  to  account  or  to  give  a  judg- 
ment against  him.    Jackson  vs,  Hitohoock 491 

2.  If  a  guardian  purchase  land,  intending  to  receive  a 
promissory  note  on  other  parties,  from  an  administra- 
tor in  whose  hands  is  the  estate  in  which  his  ward  has 
a  share,  and  to  pay  for  the  land  with  such  note,  the 
consideration  of  which,  is  the  purchase  money  of  the 
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same  land  when  sold  by  the  administrator^  and  he  does 
receive  the  note  from  the  administrator  as  the  portion 
of  the  ward  in  said  estate,  and  pays  the  whole  price  of 
the  land  with  it,  and  takes  the  title  to  himself,  it  will  so 
char^  the  land  as  a  trust  in  the  hands  of  the  guardian, 
and  his  vendee  who  purchases  with  notice  of  such  facts, 
as  to  entitle  the  ward  through  her  next  friend  to  assert 
her  right  of  election  between  the  fund  thus  appropria- 
ted, and  the  land  thus  purchased  and  paid  for.  Johnr 
stonva,  Janes  etai 654 

5.  Under  the  proper  construction  of  the  Act  of  1866,  se- 
curing to  the  wife  the  property  she  had  at  marriage, 
or  that  may  come  to  or  be  acquired  by  her  during  co- 
verture, a  guardian  cannot  make  a  compromise  or  ac- 
cord and  satis&ction  with  his  female  ward  and  her 
husband  for  her  claim  against  him  as  her  guardian, 
she  being  at  the  time  a  minor  and  having  married 
after  the  passage  of  said  Act.     Ibid, 

4.  If  such  compromise  be  made  whilst  suit  is  pending 
against  the  guardian  in  £ivor  of  his  ward  by  her  next 
friend,  without  the  authority  of  the  Court  or  the 
knowledge  and  consent  of  the  next  friend,  it  is  so  far 
a  nullity  that  no  deduction  from  the  claim  a^inst  the 
guardian  can  be  allowed  for  what  he  may  advance  as 
a  consideration  for  the  compromise,  unless  it  be  shown 
that  the  same  was  applied  for  the  use  and  benefit  of 
the  ward.     Ibid. 

6.  The  admissions  of  the  husband,  offered  as  evidence  by 
the  wife,  for  the  purpose  of  showing,  in  connection  with 
other  t^timony,  that  the  marriage  was  void,  and 
thereby  to  relieve  herself  from  any  effect  that  his  assent 
to  such  compromise  might  have,  were  properly  re- 
jected by  the  Court,  as  they  are  immaterial  under  the 
construction  given  to  the  Act  of  1866.     Ibid. 

6.  An  exemplification  of  the  returns  of  a  guardian  to 
the  Ordinary,  though  made  several  years  after  the  act- 
ings of  the  guardian  therein  contained,  and  after  the 
commencement  of  suit  against  him  by  his  ward,  are 
admissible  in  evidence  when  tendered  by  him,  and  such 
facts  are  circumstances,  which,  with  the  other  testimo- 
ny in  connection  therewith,  may  be  considered  by  the 
jury  in  determining  the  weight  to  be  given  to  it.    Ibid. 
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HOMESTEAD. 


1.  It  is  not  sufficient  to  make  a  mortgage  lien  good 
against  a  homestead  and  exemption,  under  the- Act  of 
1868,  that  it  was  given  in  lien  of  another  mortgage  on 
the  property,  unless  it  further  appear  that  the  first 
mortgage  or  lien  was  a  lien  superior  to  "the  right  of 
homest^kd.  There  is  nothing  in  the  record  which  shows 
that  the  original  lien  or  mortgage  was  good,  in  spite  of 
the  homestead,  either  by  the  laws  of  Alabama  or  Greo- 
gia.     Oriffin  &  Clay  V8.  TreuUen 148 

2.  The  rent  of  a  house  and  lot  wholly  disconnected  from 
the  homestead  is  not  one  of  the  exceptions  mentioned 
in  the  Act  of  1869,  for  which  the  produce,  rents  or 
profits  of  the  homestead  is  liable.     Saff  tfs.  BoumdL  338 

3.  The  term  "necessaries,"  as  used  in  said  Act,  refers  to 
such  necessaries  as  have  been  furnished  to  the  family 
in  connection  with  the  enjoyment  of  the  homestead 
property,  such  as  were  necessary  for  them  in  the  culti- 
vation of  the  crops  raised  thereon,  and  for  the  support 
of  the  family  whilst  so  doing.     Ibid. 

4.  Under  the  decision  of  the  Supreme  Court  of  the  Uni- 
ted States,  in  the  case  of  Gunn  vs.  Barry^  the  home- 
stead clause  of  the  Constitution  of  1868  is  in  violation 
of  the  Constitution  of  the  United  States,  in  so  far  ba 
it  authorizes  the  homestead  and  exemption  therein  pro- 
vided for  to  be  set  up  against  contracts  made  before 
the  adoption  of  said  Constitution  of  1868.  JoneSy 
admWy  V8.  Brandon 593 

HUSBAND  AND  WIFE. 
See  Guardian  and  Ward,  3-5. 

ILLEGALITY. 

1.  Where  suit  is  instituted  against  trustees  for  advances 
alleged  to  have  been  made  to  one  of  the  cestui  que 
trusts,  with  the  assent  of  the  defendants,  for  the  use  of 
the  trust  estate,  and  a  general  judgment  is  taken  against 
the  trustees,  and  the  execution  based  thereon  is  levied 
upon  the  trust  estate,  the  eestui  que  trusts  not  being 
parties  to  the  execution,  could  not  file  an  affidavit  of 
ill^ality;     Clinch  et  ai.  vs.  FerrU&  Weslow  etoL 365 
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2.  When  the  maker  and  indorser  of  a  promissory  note 
are  dead^  and  the  administrator  of  the  maker  is  also 
executor  of  the  indorser,  and  suit  is  brought  on  the  note 
against  him  in  both  capacities,  though  the  judgment 
does  not  specify  the  relation  of  maker  and  indorser,  it 
is  good  against  him,  at  least,  so  far  as  he  is  the  repre- 
sentative of  the  maker,  and  if  levy  be  made  accord- 
ingly, he  cannot  arrest  it  on  that  ground  by  affidavit 

of  illegality.     Woolfolk,  admW  and  ea?V,  vs.  Kyle 419 

3.  When  it  appears  from  tlie  papers  on  file  with  the  clerk 
of  the  Superior  Court  of  this  State  that,  in  a  case  car- 
ried by  writ  of  error  from  this  Court  to  the  Supreme 
Court  of  the  United  States,  proper  steps  have  been 
taken  to  sui)ersede  the  judgment,  the  Courts  of  the 
State  have  no  longer  jurisdiction  of  the  case  unlil  the 
same  is  disposed  of  by  the  appellate  Court,  or  until,  by 
order  of  said  Court,  the  execution  is  permitted  to  pro- 
ceed for  want  of  a  supersedeas  or  otherwise.     Russell 

vs.  (/Dowd  et  al.;  O'Vowd  vs.  Russell  d  al.  474 

4.  The  remedy  at  law,  by  affidavit  of  illegality,  is  ade- 
quate to  stop  the  progress  of  the  execution,  and  a  bill 
to  enjoin  them  was  properly  demurred  to,  as  the  de- 
fendant has  a  complete  and  adequate  remedy  at  law. 
Ibid. 

6.  Where  no  ground  of  illegality  to  an  execution  is  based 
upon  the  fact  that  no  affidavit  of  the  payment  of  taxes 
had  been  filed  by  the  plaintiff,  the  levy  will  not  be  dis- 
missed on  motion,  on  account  of  its  absence.  Sullivan 
vs.  Hugely 486 

6.  Where  the  questions  as  to  whether  the  note  which  was 
the  basis  of  the  judgment  from  which  the  execution 
issued,  was  given  for  Confederate  money  or  in  renewal 
of  another  note,  only  become  material  in  connection 
with  whether  the  taxes  have  been  paid,  and  this  issue 
was  not  made  by  the  affidavit  of  illegality,  it  was  not 
competent  to  introduce  testimony  upon  these  points. 
Ibid. 

7.  The  acknowledgment  of  service  of  the  citation  was 
no  waiver  of  the  jurisdiction,  and  as  Hitchcock  did 
not  appear  or  plead  to  the  citation,  the  judgment  was 
void,  and  the  remedy  by  affidavit  of  illegality  may  be 
used  to  make  the  question  of  jurisdiction.  Jackson  vs. 
Hitchcock 491 
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IMPEACHMENT  OP  WITNESS, 
»       See  WUneasy  1,  2,  4,  6. 

INDICTMENT. 
See  CHminal  Law,  6,  9,  10,  24,  40. 

INDORSEMENT.    See  Promissory  Notes,  1-4. 

INFERIOR  COURT.    See  Ordinary,  1. 
IN  PARI  DELICTO.    See  Cbnfederate  States,  1, 2. 

INJUNCTION. 

1.  Where  the  only  all^^tion  in  a  bill  seeking  to  enjoin 
the  defendant  from  prosecuting  her  claim  for  dower 
in  the  lands  of  which  her  husband  died  seized  and 
possessed  was,  that  she,  '^  after  possessing  aud  enjoying 
the  assets  of  said  estate  to  a  large  amount  in  excess  of 
her  lawful  dower,  and  wasting  the  same  by  pleading 
and  otherwise,  had  made  application  to  the  Superior 
Court  to  set  apart  her  dower  in  said  estate,"  which 
charge  was  expressly  denied  by  the  defendant's  answer, 
it  was  error  in  the  Chancellor  to  direct  that  the  writ  of 
inj  unction  should  issue.    Kerian  vs.  Jofmson 28 

2.  The  widow  of  the  deceased  testator  had  the  legal  right 
to  her  dower  in  one-third  part  of  the  land  of  which 
her  husband  died  seized  and  possessed  at  the  time  of 
bis  death,  unless  that  right  was  barred  in  the  manner 
prescribed  by  the  law.    Ibid. 

3.  One  creditor  holding  a  common  law  judgment,  where 
the  debtor  is  involved  or  unable  to  pay  all  his  debts, 
cannot  enjoin  another  creditor  in  a  common  law  judg- 
ment older  than  the  first,  on  the  ground  that  the  latter 
has  received  from  the  debtor  a  sufficient  amount  of  usury 
to  discharge  his  existing  judgment,  and,£Tom  that&ct, 
ask  a  decree,  either  that  such  judgment  be  declared 
satisfied,  or  postponed  until  the  senior  judgment  is 
paid.    Phillips  et  al.  vs.  Walker 55 

4.  Where  it  is  claimed  by  the  junior  judgment  creditor 
of  a  debtor,  who  is  unable  to  pay  his  debts,  that  the 
holder  of  the  oldest  judgment  purchased  anodier  judg- 
ment younger  than  either  of  the  others,  for  about  one- 
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fifth  the  amount,  under  an  agreement  that  the  debtor 
was  to  have  the  benefit  of  the  surplus,  and,  by  agree-  • 

ment  between  the  creditors,  they  released  their  judg- 
ment liens  on  a  certain  portion  of  the  debtor's  property,  \ 
which  the  debtor  was  to  sell  and  pay  a  large  portion  of 
the  proceeds  to  the  creditor  who  held  the  oldest  execu-  , 
tion,  and  it  was  so  sold  and  nearly  all  the  portion  paid  V 
to  said  creditor,  applied  to  the  payment  of  the  whole  ' 
of  the  judgment  so  purchased  by  him,  and  on  the  hear- 
ing of  an  injunction  to  restrain  such  creditor  from 
selling  the  balance  of  the  debtor's  property,  under  the 
oldest  fi.  fa,f  and  claiming  the  whole  of  the  proceeds                   ^ 
under  it,  and  asking  that  the  money  so  appropriated 
shall  be  credited  to  the  oldest  execution,  the  evidence 
being  conflicting,  and  the  Chancellor  grants  the  injuno- 
tion,  this-Court  will  not  interfere  with  his  discretion  in 
so  doing.     Ibid. 

5.  The  granting  or  refusal  to  grant  an  injunction  is  vested 
by  law  in  the  discretion  of  the  Judge  of  the  Superior 
Court,  to  whom  the  application  is  made,  and  being  so 
vested,  it  was  manifestly  intended  that  he  should  ex- 
ercise that  discretion  on  the  statement  of  facts  exhib- 
ited to  him,  and  the  Supreme  Court  will  not  interfere 
unless  some  well  established  rule  of  law,  or  principle 
of  equity,  has  been  violated.     Jones^  Drumright  &  Co, 

VB.  Thacher  &  Co.  et  al 83 

6.  Where  an  injunction  was  refused  by  the  Chancellor, 
and  the  case,  V  writ  of  error,  was  irried  to  the  Su^ 
preme  Court  and  the  judgment  reversed,  and  defend- 
ants then  moved  before  the  Chancellor  to  dissolve  the 
injunction,  which  motion  was  overruled,  such  decision 
cannot  be  carried  by  bill  of  exceptions  to  the  Supreme 
Court  within  ten  days,  under  the  Act  of  October  28th, 
1870.     Armstrong,  administrator  J  et  al.  V8  Levna 127 

7.  When  a  mortgage  j{.  fa.  for  the  sale  of  a  parcel  of 
land  was,  under  the  orders  of  the  plaintiff's  attorney, 
levied  on  the  land,  and  the  same  was  sold  at  sheriff's 
sale,  and  the  money  raised  applied  to  the  Ji.  fa.,  and 
subsequently,  on  a  statement  that  the  Ji.  fa.  was  lost, 
the  plaintiff  procured  an  alias  fi.  fa.  to  issue  (taking ' 
no  notice  of  the  sale^  and  caused  it  to  be  again  levied 
on  the  land,  and  a  claim  was  interposed  by  one  claim- 
ing under  the  defendant  in  the  mortgage: 
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Hddy  That  the  claimant  may  attack  the  plaintiff's^ /a. 
by  showing  that  the  orders  had  been  complied  with,  and 
the  land  sold  according  to  its  commands,  and  that  it 
was  not  competent  for  tlie  plaintiff  in  reply  to  show  that 
said  sale  was  illegal,  it  having  been  made  whilst  there 
was  a  pendinginjnnctipn  prohibiting  said  fi.  fa,  from 
proceeding.  The  Court  will  not  permit  the  plaintiff 
to  set  up  his  own  wrong;  said  i^e  and  the  return 
thereof  are  existing  &ct8,  and  until  set  aside  by  a  pro- 
ceeding for  that  purpose  cannot  be  treated  as  null  by 
the  very  party  who  thus  disobeyed  the  order  of  the 
Chancellor.     Horton  &  Rikeman  vs,  Kohn 183 

8.  In  an  application  for  an  injunction  to  restrain  a  de- 
fendant from  selling  certain  land,  on  account  of  fraud 
on  the  part  of  defendant  in  obtaining  the  title,  the  bill 
also  praying  relief  and  for  the  cancellation  of  the  deed, 
and  it  does  not  appear  that  the  defendant  is  insolvent^ 
or  threatening  or  ofiering  to  sell  the  land,  and  the  evi- 
dence at  the  hearing  on  said  application  being  conflict- 
ing as  to  the  fraud,  and  the  Chancellor  refiises  the  in- 
junction, this  Court  will  not  interfere  with  the  decision 
of  the  Judge,  the  more  especially  as  it  does  not  appear 
that  any  irreparable  damage  can  ensue  to  complainant 
froni  said  refusal.  If,  whilst  the  suit  is  pending,  the 
defendant  were  to  sell  the  land,  the  complainant  would 
only  have  to  make  the  purchaser  a  party.  Bmiih  t». 
Malcolm 343 

9.  An  execution  based  upon  a  judgment  against  trustees 
whioh  fails  to  specify  tne  property  to  be  bound  for  its 
payment,  having  been  levied  upon  the  trust  estate,  the 
sale  will  be  enjoined.  Clinch  d  ai.  w.  FerrU  &  Wes- 
low  et  al 366 

JUDGMENT. 

1.  The  judgment  of  a  District  Court  of  the  United  States, 
having  jurisdiction  of  the  parties  and  the  subject  matter 
of  the  judgment,  is  conclusive  between  the  parties  in  a 
State  Court,  upon  the  merits  of  the  matter  adjudged, 
but  the  jurisdiction  of  the  Court  is  always  open  to  in- 
quiry.   McCauley  V8.  Hargroves^  for  usty  do 60 

2.  Where  there  is  nothing  in  the  action  of  the  Court  to 
show  that  the  defendant  was  notified,  and  the  judg- 
ment upon  its  fiice  shows  that  the  defendant  did  not 
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appear,  and  the  return  of  the  marshal  is  without  any 
formal  venue,  and  does  not  state  where  the  defendant 
was  served,  it  ts  competent  for  the  defendant  in  a  suit 
on  the  judgment  in  a  State  Court,  to  show  that  the 
service  was  effected  out  of  the  territorial  jurisdiction  of 
the  marshal,  and  when  he  had  no  authority  to  effect 
service.    Ibid. 

3.  One  creditor  holding  a  common  law  judgment,  where 
the  debtor  is  involved  or  unable  to  pay  all  his  debts, 
cannot  enjoin  another  creditor  in  a  common  law  judg- 
ment older  than  the  first,  on  the  ground  that  the  lat- 
ter had  received  from  the  debtor  a  sufficient  amount 
of  usury  to  discharge  his  existing  judgment,  and,  from 
that  iact,  ask  a  decree,  either  that  such  judgment  be 
declared  satisfied  or  postponed,  until  the  senior  judg- 
ment is  ^aid.    Phillipa  etcU.  V8.  Walker 55 

4.  Where  it  is  claimed  by  the  junior  judgment  creditor 
of  a  debtor,  who  is  unable  to  pay  his  debts,  that  the 
holder  of  the  oldest  judgment  purchased  another  judg- 
ment younger  than  either  of  the  others,  for  about  one- 
fifth  tne  amount,  under  an  agreement  that  the  debtor 
was  to  have  the  benefit  of  the  surplus,  and,  by  agree- 
ment between  the  creditors,  they  released  their  judg- 
ment liens  on  a  certain  portion  of  the  debtor's  property, 
which  the  debtor  was  to  sell  and  pay  a  large  portion 
of  the  proceeds  to  the  creditor  who  held  the  oldest  ex- 
ecution, and  it  was  so  sold  and  nearly  all  the  portion 
paid  to  said  creditor  applied  to  the  payment  of  the 
whole  of  the  judgment  so  purchased  by  him,  and  on 
the  hearing  of  an  injunction  to  restrain  such  creditor 
from  selling  the  balance  of  the  debtor^s  property,  under 
the  oldest  Ji.  fa,,  and  claiming  the  whole  of  the  pro- 
ceeds under  it,  and  asking  that  the  money  so  appro- 
priated shall  be  credited  to  the  oldest  execution,  the 
evidence  being  conflicting,  and  the  Chancellor  grants 
the  injunction,  this  Court  will  not  interfere  -wim  his 
disci^ion  in  so  doing.    Ibid. 

5.  Where  land  was  sold  under  a  judgment  obtained 
against  the  defendant  in  the  United  States  District 
Court,  of  older  date  than  the  levy  of  an  attachment 
returnable  to  a  Superior  Court  of  this  State,  but  the 
levy  of  the  execution,  based  upon  said  judgment,  was 
made  after  the  levy  of  said  attachment,  and  the  plain-  ' 
tiff  in  attachment  was  present  at  the  marshal's  sale 

Vol.  zlthi.  47. 
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when  the  claimant  purchased,  and  made  no  objections, 
the  parchaser  obtained  a  valid  title.  Studdard  vs. 
Leminond x. 100 

6.  The  defendant  is  not  concluded  on  the  trial  of  a  case 
by  the  action  of  the  Conrt  in  reinstatine  it  on  the 
docket,  from  pleading  and  proving  an  alleged  agree- 
ment and  settlement,  and  that  it  was  to  be  dismissed 
in  pursuance  of  the  alleged  agreement,  and  that  the 
entry  of  dismissal  was  in  fiict  made  in  accordance  with 
such  contract.     Baynes  V8.  Billups,  administrator 347 

7.  An  execution  based  upon  a  judgment  against  trustees 
which  fiiils  to  specify  the  property  to  be  bound  for  its 
payment,  having  been  levied  upon  the  trust  estate,  the 
sale  will  be  enjoined.  Clinch  et  al,  ve,  Ferril  &  Wes- 
low  et  at 365 

8.  Where  suit  is  instituted  against  trustees  for  advances 
alleged  to  have  been  made  to  one  of  the  cestui  que  inistSj 
with  the  assent  of  the  defendants,  for  the  use  of  the 
trust  estate,  and  a  general  judgment  is  taken  against 
the  trustees,  and  tbs  execution  based  thereon  is  levied 
upon  ihe  trust  estate,  the  oes^t  que  trusts  not  being 
parties  to  the  execution,  could  not  file  an  affidavit  of 
illegality.    Ibid. 

9.  Under  section  3625  of  the  Code,  it  is  necessary  that  the 
purchaser  of  real  property  should  be  in  the  possession 
of  the  same  four  years,  before  it  can  be  discharged  from 
the  lien  of  a  judgment  against  the  person  from  whom 

he  purchased.     Gflanton  et  aL,  est^rsy  vs.  Heard  et  aL..  410 

10.  A  judgment  against  an  executor  or  administrator, 
where  there  is  no  plea,  that  the  sum  recovered  ''be 
levied  of  the  goods  and  chattels,  lands  and  tenements 
of  the  testator  or  intestate,"  is  sui&cient,  under  section 
3515,  Revised  Code,  without  adding  the  words  ''in  the 
hands  of,  etc.,  to  be  administered.'^  These  last  words 
are  not  required  by  said  section.  Woolfolk,  adnCr  and 
ex^r^vs,  Kyle 419 

11.  When  the  maker  and  indorser  of  a  promissory  note 
are  dead,  and  the  administrator  of  the  maker  is  also 
executor  of  the  indorser,  and  suit  is  brought  on  the 
note  against  him  in  both  capacities,. though  the  judg- 
ment does  not  specify  the  relation  of  maker  and  in* 
dorser,  it  is  good  against  him,  at  least,  so  &r  as  he  is 
the  representative  of  the  maker,  and  if  levy  be  made 
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accordingly,  he  cannot  arrest  it  on  that  ground  by  affi* 
davit  of  illegality.     Ibid. 

12.  Where  a  Court  had  jurisdiction  of  the  person  and 
the  subject  matter,  in  the  manner  prescribed  by  law, 
although  the  proceedings  may  have  been  irregular,  the 
judgment  would  not  be  void;  alitery  if  the  Court  had 
jurisdiction  of  the  subject  matter,  but  not  of  the  person. 
Johnson  et  al,  V8.  Wright  etal 648 

JUDICIAL  SALE. 

1.  Where  land  was  sold  und^r  a  judgment  obtained  against 
the  defendant  in  the  United  States  District  Court,  of 
older  date  than  the  levy  of  an  attachment  returnable 
to  a  Superior  Court  of  the  State,  but  the  levy  of  the 
execution,  based  upon  said  judgment,  was  made  after 
the  levy  of  said  attachment,  and  the  plaintiff  in  attach- 
ment was  present  at  the  marshal's  sale  when  the  claim- 
ant purchased,  and  made  no  objections,  the  purchaser 
obtained  a  valid  title.    Stoddard  vs.  Lemmxmd 100 

2.  This  Court  having  held  in  the  case  of  Bailey  vs.  Park, 
(22  Georgia  Reports,  116,)  that  a  sale  of  land  by  the 
sheriff  under  an  execution  for  the  purchase  money,  in 
favor  of  the  vendor  against  the  vendee,  where  the 
vendee  has  only  a  bond  for  titles,  and  the  vendor  has 
not  filed  and  had  recorded  in  the  clerk's  office  a  deed 
to  his  vendee  for  the  land,  before  the  levy  is  made,  is 
illegal  and  void,  and  also  reaffirmed  the  same  principle 
in  Harville  vs,  Lowe  and  Smith,  47  Georgia  Reports, 
214,  and  this  case  coming  within  that  principle,  and 
the  purchaser  at  the  sheriff's  sale  being  charged  with 
notice,  the  Court  eiTed  in  dismissing  complainant's  bill 
for  want  of  equity :  Code,  section  3604.  Brunson  vs. 
Grant  etal 394 

3.  If  the  purchaser  at  such  sale  be  a  third  party,  and  has 
paid  the  price  bid  by  him,  and  the  same  has  been  ap- 

Elied  towards  the  ej;;tinguishment  of  the  vendee's  debt, 
e  is  entitled  to  be  reimbursed  out  of  the  land  to  the 
extent  of  such  payment  of  such  debt.     Ibid. 

JURISDICTION". 

1.  The  City  Court  of  Atlanta  has  no  power,  under  the  Act 
organizing  said  Court,  to  grant  new  trials,  nor  can  that 
power  be  derived  from  that  provision  in  the  Constitu- 
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Hddy  That  the  Court  did  not  abuse  his  discretion  in  per- 
mitting the  answer  to  be  then  filed.  McCaUum  &  Bro* 
V8.  Brandt 439 

GIFT. 

To  make  out  a  case  of  a  presumptive  gift  of  lands,  under 
section  2622  of  Irwin  s  Revised  <>)de,  it  is  necessary 
to  show  that  the  exclusive  possession  of  the  child,  with- 
out payment  of  rent,  shall  have  continued  seven  years 
during  the  lifetime  of  the  &thar,  and  if  he  (the  &ther) 
die  before  the  seven  years  is  complete,  the  presamp- 
tion  provided  for  does  not  exist  MoKeev^McKetdaL  332 

GUAEDIAN  AND  WARD. 

1.  Samuel  C.  Hitchcock  having  been'appointed  guardian 
of  Irby  Hudson,  by  the  Ordinary  of  Sumter  county, 
moved  his  guardianship,  in  terms  of  the  law,  to  Han- 
cock county.  On  the  arrival  of  Hudson  at  the  age  of 
fourteen  years,  Hitchcock  was,  by  petition,  removed 
on  the  ground  that  Hudson  was  now  fourteen  years 
old,  and  had  chosen  another  guardian.  This  was  done 
in  the  county  of  Hancock.  Soon  after,  A.  J.  S.  Jadc- 
son  was  appointed  ffuardian  of  Hudson,  whose  resi- 
dence was  tnen  in  Greene  county.  Jackson,  the  new 
guardian,  cited  Hitchcock,  who  resided  in  Fulton 
county,  before  the  Ordinary  of  Gre«ie  county,  to  ac- 
count. Hitchcock  acknowledged  service  of  the  Sta- 
tion, but  did  not  appear,  and  on  an  ex  parte  hearing 
the  Ordinary  gave  a  judgment  against  Hitchcock.  An 
execution  was  issued  and  levied,  and  Hitchcock  filed 
an  affidavit  of  ill^ality  on  the  gronnd  that  the  Ordi- 
nary of  Greene  county  had  no  jurisdiction  to  call  him 
to  account : 

Held,  That  as  the  Ordinary  of  Greene  county  did  not 
have  the  record  of  Hitchcock's  guardianship,  and  as 
Hitchcock  had  never  been  appointed  by  him  or  been 
in  any  way  subject  to  his  jurisdiction,  said  Ordinary 
had  no  power  to  call  him  to  account  or  to  give  a  judg^ 
ment  against  him.    Jackson  vs.  HUchoook 491 

2.  If  a  guardian  purchase  land,  intending  to  receive  a 
promissory  note  on  other  parties,  from  an  administra- 
tor in  whose  hands  is  the  estate  in  which  his  ward  has 
a  share,  and  to  pay  for  the  land  with  such  note,  the 
consideration  of  which,  is  the  purchase  money  of  the 
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appear  or  plead  to  the  citation,  the  judgment  was  void, 
and  the  remedy  by  affidavit  of  illegality  may  be  used 
to  make  the  question  of  jurisdiction.    Ibid. 

6.  Where  a  Court  had  jurisdiction  of  the  person  and  the 
subject  matter,  in  the  manner  prescribed  by  law,  al- 
though the  proceedings  may  have  been  irregular,  the 
judgment  would  not  be  void;  aliter  if  the  Court  had 
jurisdiction  of  the  subject  matter,  but  not  of  the  per- 
son.   Johnson  et ai,  vs.  Wright  etal *. 648 

JURY. 

1.  Where  a  defendant  is  on  trial  for  an  offense  for  which 
he  will  be  punished  by  death,  unless  the  jury  shall 
otherwise  recommend,  it  was  not  error  in  the  Court  to 
allow  a  juror  to  be  set  aside  by  the  State  for  cause, 
upon  the  statement  that  he  was  oonscientiously  opposed 

to  capital  punishment.    Johnson  vs.  The  State 116 

2.  Where  the  juries  for  a  term  of  the  Court  have  been 
regularly  drawn,  the  Court  has  no  power  to  direct  that 
they  be  purged  unless  each  juror  came  up  to  the  stand- 
ard of  uprightness  and  intelligence  established  by  him, 
to-wit:  could  read  the  Constitution  of  the  United 
States,  and  the  Constitution  of  the  State  of  Georgia, 
and  could  write.     Campbell  vs.  The  State 353 

3.  Where,  upon  the  application  of  this  test,  eight  colored 
and  two  white  men  were  found  deficient  and  excused 
from  further  service,  and  the  sl^eriff  was  ordered  to  fill 
up  the  panels  with  jurors  from  the  jury  list  who  could 
come  np  to  the  standard  established»by  the  Court,  a 
challenge  to  the  array,  when  the  panel  thus  made  was 
put  upon  the  defendant^  should  have  been  sustained. 
Ibid. 

JUSTICE  OF  THE  PEACE. 
See  Criminal  Law,  34-36. 

LANDLORD  AND  TENANT. 

1,  Where  a  party  enters  upon  land  under  a  contract  of 
purchstee,  the  relation  of  landlord  and  tenant  does  not 
exist,  and  the  vendee,  upon  failure  to  pay  the  purchase 
mon^  according  to  his  contract,  cannot  be  dispossessed 
as  a  tenant  at  sufferance.    Sroton  vs.  Persons 60 
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2.  Whilst,  as  a  general  rule,  it  is  true  that  one  who  goes 
into  posseesion  of  land  under  a  oontract  of  purchase, 
cannot,  at  law,  dispute  the  title  of  his  vendor,  so  long 
as  his  possession  is  undisturbed,  yet  if  the  vendor  him- 
self parts  with  the  title,  or  if  it  be  sold  under  execu- 
tion against  him,  the  vendee  may,  in  good  faith,  attorn 
to  the  purchaser,  and  in  an  action  of  ejectment  by  the  * 
vendor  against  the  vendee,  the  vendee  may,  though  the 
purchase  money •!&  still  unpaid,  show  such  sale  and  at- 
tornment as  a  defense  to  the  action.  Beall  et  al.  vs» 
I^avenport  et  al • 165 

3.  When  the  landlord  &iled  to  repair  the  roof  of  the 
store-house,  after  notice  of  its  leaky  oondition,  and  his 
tenant's  goods  were  damaged  thereby,  the  tenant  is  en- 
titled to  recoup  the  amount  of  such  damages  as  against 

a  distress  warrant  for  the  rent.  Guthman  va,  GaMAerry.  172 

4.  In  42  Georgia  Reports^26y  the  Court  held  that  when 
a  contract  was  made  by  a  freedman  and  a  landlord  to 
make  a  crop,  fer  one  year,  by  which  the  landlord  was 
to  furnish  the  land  and  stock,  and  the  freedman  to 
work  the  same,  and  to  receive  one*half  of  the  crop 
made  thereon,  such  a  oontract  did  not  make  them  part- 
ner: 

JSeldf  That  this  case  comes  within  said  decision.  Smith 
vs,  Summerlin 425 

5.  Where,  in  the  fall  of  1868,  the  plaintiff,  by  parol  con- 
tract, rented  to  the  defendants  a  store-house  for  three 
years,  from  March  1st,  1869,  and  defendants  took  pos- 
session accordingly,  but  ohe  month  prior  to  March  Ist, 
1871,  notified  the  pjaintiff  that  they  would  vacate  the 
premises  on  that  day,  and  the  plaintiff  took  possession 
on  September  1st,  1871,  and  sued  out  two  distress  war- 
rants for  the  two  quarters  rent,  from  March  Ist,  1871, 
to  September  1st,  1871,  to  which  the  defendants  filed 
the  usual  counter-affidavits: 

Heldf  That  if  the  statute  of  frauds  is  applicable  to  the 
case,  and  if  the  plaintiff  is  entitled  to  a  specific  per- 
formance of  the  parol  contract,  it  was  «rror  in  the 
.Court  to  have  so  cnarged  the  jnry,  when  the  plaintiff 
had  not  alleged  in  his  pleadings  any  equitable  grounds 
which  would  have  entitled  him  to  that  relief.  jEToqper, 
Hough  &  Force  vs.  DwinnelL 442 

• 

6.  The  plaintiff  having  taken  possession  of  the  premises 
rented,  on  September  1st,  1871,  before  three  years,  un- 
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der  the  terms  of  the  contract,  had  expired,  he  was  not 
entitled  to  a  specific  performance  of  a  part  of  the  con- 
tract   Ibid* 

» 

LEVY  AND  SALE. 

See  Judicial  Sa/e,  1,  3. 
"   Execution,  4. 

LICENSE.    See  Municipal  Corporation,  2. 

LIEN. 

1.  Under  a  warehouseman's  receipt  as  follows :  "  Re- 
ceived from  W.  U.  Garrard,  one  hundred  and  twenty- 
seven  bales  of  cotton j  marked,  numbered,  etc.,  as  per 
margin,  (the  marks,  eta,  being  giv^n,)  subject  to  this 
receipt  only,  on  paying  customary  charges  and  all  ad- 
vances, acts  of  Providence  and  fires  excepted,''  the 
warehouseman  has  not  only  a  lien  on  the  cotton,  but 
the  consignor  is  liable  for  the  customary  charges  that 
may  accrue,  and  his  liability  continues  until  ne  may 
sell  and  give  notice  to  the  warehouseman,  unless  he  be 
discharged  by  the -act  or  consent  of  the  warehouseman. 
Garrard,  earr,  V8»  Moody • 96 

2.  It  is  not  sufficient  to  make  a  mortgage  lien  good 
against  a  homestead  and  exemption,  under  the  Act  of 
1868,  that  it  was  given  in  lieu  of  another  mortgage  on 
the  property,  unless  it  further  appear  that  the  first 
mortgage  or  lien  was  a  lien  superior  to  the  right  of 
homest^.  There  is  nothing  in  the  record  which 
shows  that  the  original  lien  or  mortgage  was  good,  in 
spite  of  the  homestead,  either  by  the  laws  of  Alabama 

or  Georgia*     Ghnffin  &  Clay  va.  Treuilei^ 148 

3.  To  create  a  lien,  under  the  1977th  section  of  Irwin's 
Revised  Code,  and  to  have  the  same  enforced  upon  the 

f  rowing  crops  of  farmers,  the  plaintiflF  must  allege  in 
is  affidavit,  that  he  is  either  a  factor  or  a  merchant, 
and  that,  as  such,  he  has  furnished  either  provisions  or 
commercial  manures,  or  both,  upon  such  terms  as  may 
have  been  agreed  upon  by  the  parties.  Ounn  et  al.  V8, 
PaUishal 405 

4.  An  execution  based  upon  an  affidavit  not  containing 
the  afoi*esaid  all^ations,  is  void,  and  the  plaintiff  who 
directed  the  levy,  and  the  sheriff  who  levied  the  same 
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upon  the  property  of  defendonty  were  treepasBerB,  and 
liable  for  daoiagea  as  such.    Ibtd. 

_  m 

5.  Where  land  is  leased  for  a  term  of  years,  and  the  lessee 
places  improvements  thereon,  and,  before  tJie  expira- 
tion of  the  lease,  sells  said  improvements  and  his  in- 
terest under  the  lease  to  the  lessor,  taking  a  note  in 
part  payment  therefor,  the  lessee  is  not  entitled  to  a 
vendors  lien  apon  the  land  fortheamoant  of  the  note. 
Mitchell  vs.  Printup 455 

6.  A  mechanic's  lien  on  personalty  was  foreclosed  under 
the  provisions  of  the  Oode  applicable  to  steamboat 
liens: 

Held,  That  it  was  error  in  the  Court  to  allow  third  per- 
sons to  move  to  quash  the  execution,  without  its  having 
been  made  to  appear  to  the  Court  judicially^  by  affi- 
davit or  otherwise,  that  such  persons  were  craditors  of 
the  defendant.  The  foundation  of  their  right  to  con- 
test the  execution  must  be  laid  by  an  affidavit,  as  the 
Code  requires,  of  the  grounds  of  tneir  denial  of  the  va- 
lidity of  the  plaintiu's  execution.  Columbus  Iron 
Works  Company  vs.  Godddus  etcH 576 

7.  Under  section  3027  of  Irwin's  Revised  Code,  author- 
izing parties  having  equitable  causes  of  action  to  in- 
stitute proceedinffs  for  their  recovery  on  the  law  side 
of  the  Superior  Court,  it  is  not  competent  for  a  plain- 
tiff in  execution  on  tlie  trial  of  an  issue,  made  upon  an 
affidavit  of  a  ^'claimant"  of  a  tract  of  land  levied  on 
by  the  fi,  fa.,  to  enlarge  and  change  the  issue  by  al- 
leging that,  though  the  land  is  not  subject  to  the  exe- 
cution, yet  it  was  bought  by  the  claimant  from  the  de- 
fendant, with  full  notice  that  the  purchase  money  for 
the  same  was  still  due  to  the  plaintiff,  and  that  the 
land  is  therefore  subject  to  the  vendor's  lien  for  the 
purchase  money,  which  is  the  debt  on  whiph  the  judg- 
ment levied  is  founded.  The  amendment  is  not  suffi- 
cientiy  germain  to  the  issue  formed  under  our  claim 
laws  to  justify  it.     Cox  vs.  Wadsworth 619 

LIMITATIONS-STATUTE  bF. 

1.  If  an  action  upon  the  case,  against  a  common  carrier 
for  n^ligence  under  his  contract,  be  brought  within 
four  years,  and,  after  four  years  have  elapsed,  the 
plaintiff  amend  his  writ  by  aading  a  count  in  trover. 
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and  a  count  for  treepass  vi  d  armts:  Query — whether 
the  new  counts  are  barred  ?  SotUhem  Express  Ckm^ 
party  vs.  Paimer  &  Co 85 

2.  Where  land  was  held  in  trust  to  A  for  life,  and  at  her 
death,  to  her  children,  and  the  trustee  sold  and  made  a 
deed,  as  trustee,  to  the  whole  estate,  A,  the  life  teuaut, 
entering  on  the  deed  a  written  fconsent  to  the  making 
of  the  deed : 

Hdd^  That  this  sale  by  the  trustee  and  consent  by  the 
life  tenant  was  not  such  an  act  by  the  tenant  for  life 
as,  at  common  law,  amounted  to  a  forfeiture,  and  it 
was  error  in  the  Ck)urt  to  hold  that,  on  the  making  of 
such  a  deed,  a  right  of  action,  based  on  the  forfeiture, 
accrued  to  the  remainderman,  and  that  the  statute  of 
limitations  commenced  to  run.     Bazemore  vs.  Davis.,.  339 

3.  "Where  a  writ  of  certiorari  has  been  granted,  and  the 
Court  dismisses  the  same  on  the  ground  of  non-com- 
pliance by  the  petitioner  with  some  requisition  of  the 
statute,  and  plaintifiP  in  certiorari  makes  application 
within  three  months  from  said  dismissal  for  another 
writ,  he  is  not  barred  by  lapse  of  time,  from  having 
his  second  application  heard :  32  Ga.  R.,  487.     Orimes 

vs.  Jcmes 362 

4.  A  warrant  for  forcible  entry  only,  which  shows  upon 
its  face  that  the  entry  was  more  than  three  years  be- 
fore the  issuing  of  the  warrant,  and  which  contains  no 
allegation  or  charge  of  forcible  detainer,  is  demurrable 
as  insufficient  in  law,  and  should  be  dismiased  on  mo- 
tion, since  the  statute,  in  terms,  provides  that  in  no 
case  shall  the  person  in  possession  be  turned  out,  if  he 
has  been  three  years  in  peaceable  possession  of  the 
premises.    DeLagalvs.  Wdllaoey  adm'r 408 

6.  Under  section  3525  of  the  Code,  it  is  necessary  that 
the  purchaser  of  real  property  should  be  in  the  posses- 
sion of  the  same  four  years,  before  it  can  be  discharged 
from  the  lien  of  a  Judgment  against  the  person  from 
whom  he  purchased.  Olanton  d  al.,  eafrs,  vs.  Heard 
dal 410 

See  Prescriptioriy  1-3. 

MECHANIC'S  LIEN.    See  Lien,  6. 
MINORS.    See  Presoription,  1.     Trusts,  5. 
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MISTAKE.    See  Deed,  1-4. 
MONOMANIA.    See  Deed,  5,6. 

MORTGAGE. 

1.  It  is  not  sufficient  to  |inake  a  mortgage  lien  good 
against  a  homestead  and  exemption,  under  the  Act  of 
1868,  that  it  was  given  in  lieu  of  another  mortgage  on 
the  property,  unless  it  further  appear  that  the  first 
mortgage  or  lien  was  a  lien  superior  to  the  right  of 
homestead.  There  is  nothing  in  the  record  which 
shows  that  the  original  lien  or  mortgage  was  good,  in 
spite  of  the  homestead,  either  by  the  laws  of  Bahama 

or  Georgia.     Oriffin  &  Clay  vs.  Treutlen 148 

2.  A  gave  B  an  obligation-  to  pay  a  certain  amount  of 
money,  and  also  to  assume  and  dischai^  the  debts 
owed  by  B,  and  by  B  and  A,  as  contained  in  a  sched- 
ule therein  referred  to,  and  at  the  same  time  executed 
to  B  a  mortgage  to  secure  him  for  said  certain  sum, 
and  also  for  the  payment  of  said  debts,  reciting  in  the 
mortage  the  fiict  that  said  obligation  was  given,  and 
its  substance : 

Held,  That  the  lien  of  said  mortgage  is  good  to  indem- 
nify B  for  whatever  amount  of  said  debts  he  may  have 
to  pay.     Smith  vs,  Hamilton  et  al 467 

3.  The  wife  of  A,  who  sets  up  a  purchase  of  the  mort- 
gaged property  from  her  husband  after  the  execu- 
tion of  the  mortgage,  and  with  notice  of  it,  cannot  en- 
join B  from  enforcing  his  rights  under  the  mortgage, 
on  the  ground  that  said  debts  were  not  included  in  ttie 
mortgage,  or  that  she  had  no  notice  of  their  amount, 

MULTIPLICITY  OF  SUITS.    See  Eqaiiy,  12. 

MUNICIPAL  CORPORATION. 

1..  Where  the  authorities  of  a  town  destroy  a  house  to 
prevent  the  spread  of  a  fire,  and  in  so  doing  cause  the 
destruction  of  personal  eflfects  in  said  house,  which 
would  not  otherwise  have  been  destroyed,  the  town  is 
liable  to  the  owner  of  die  goods  for  the  damages,  even 
though  the  owner  of  the  eoods  is  only  a  tenant  in  the 
house.    The  verdict  in  this  case  is  not  illegal  as  oon- 
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trary  to  the  testimoDy.  President  and  OounoUof  Daw^ 
8on  vs*  Kuttner... 133 

2.  A  mnnicipal  corporation  which  has,  without  authority 
of  law,  levied  and  collected  a  license  fee  for  retailing 
spirituous  liquors,  is  liable  to  an  action  by  the  party 
paying  the  sjyne  for  the  recoven^  of  the  amount  of  the 
fee  thu%paid.  Callaway  vs,  mayor  and  Aldermen  of 
MUledgeville ;  Toll  &  I)oerfling&r  w.  Mayor  and  Al" 
dermen  of  MUledgevUle 309 

NEW  TRIAL. 

1.  In  this  case  the  jury  were  clearly  authorized  to  believe 
that  the  defendant  entered  the  house  through  a  win- 
dow, into  a  room  where  a  girl  of  thirteen  or  fourteen 
years  of  age  was  sleeping,  and  got  into  her  bed  and  un- 
der the  cover,  whilst  she  was  asleep,  and  aroused  her 
by  ^touching  her  person,  and  that  his  purpose  was  to 
have  sexual  intercourse  with  her,  and  they  having 
found,  under  a  l^al  charge  by  the  Court,  that  from 
his  reckless  and  daring  conduct,  his  intent  was  to  use 
violence  in  the  accomplishment  of  his  purpose,  this 
Court  will  not  say  the  Court  below  erred  in  refusing  a 
new  trial  on  the  ground  that  the  verdict  was  contrary 

to  the  law  or  the  evidence.    Sharpe  vs.  The  State 16 

2.  Where  the  ground  upon  which  a  motion  for  a  new 
trial  was  based,  was  that  the  defendant  was  absent  from 
the  Court  on  the  day  the  case  was  called  and  tried,  be- 
cause somebody  had  told  him  that  the  presiding  Judge 
had  given  public  notice  to  all  parties  in  cases  that  were 
litigited,  that  tliey  fteed  not  attend  fcourt  on  that  day, 
it  must  be  made  affirmatively  to  appear  from  whom 
the  defendant  obtained  such  information,  and  that 
such  public  notice  was  in  fact  given.     Masaey,  trustee, 

vs,  Allen 21 

3.  Where,  under  the  aforesaid  facts,  the  defendant  sought 
to  set  aside  the  verdict,  the  statement  that  it  was  "  for 
largely  more  than  was  justly  due,''  was  entirely  too  in- 
definite.   Ibid. 

4.  The  Court  having  to  pass  upon  the  weight  and  credit 
of  the  affidavits  filed  on  the  motion  for  a  new  trial,  this 
Court  will  not  interfere  with  its  discretion  unless 
abused.    Ibid. 
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5.  The  uewly  discovered  evidei\pe  was  not  shown  to  be, 
in  fsuctj  in  existence,  by  the  affidavit  of  the  witness  by 
whom  it  could  be  proved,  or  any  excuse  given  for  its 
non-production.     Farrow  vs.  The  State 30 

6.  The  City  Court  of  Atlanta  has  no  power,  under  the 
Act  oi^nizing  said  Court,  to  grant  new  trials,  nor  can 
that  power  be  derived  from  that  provision  in  thc^Con- 
stitution  allowing  writs  of  error  m>m  the  judgment  of 
the  City  Court.     TaU  vs.  The  Staie 37 

7.  In  view  of  the  whole  case,  we  cannot  say  that  the  ver* 
diet  is  not  sustained  by  the  evidence,  ana  the  law  as  to 
manslaughter  having  been  fully  and  &irly  given  in 
charge,  this  Court  will  not  interfere  with  the  judgment 
of  the  Court  below  refusing  a  new  trial.  uNeU  vs. 
The  Stale 66 

8.  Where  there  has  been  a  jury  trial  and  a  verdict^  and 
the  evidence  is  conflicting,  it  is  for  the  jury  to  deter^ 
mine  upon  the  credit  to  be  given  to  the  witnesses,  and 
if  the  Judge  below,  in  the  exercise  of  his  l^al  discre- 
tion, refuses  a  new  trial,  there  is  no  legal  ground  for 
the  interference  of  this  Court  to  grant  a  new  trial. 
Bussy  vs.  Moses : 12 

9.  Newly  discovered  evidence  which  would  not  probably 
have  produced  a  different  result  is  no  ground  of  new 
trial.    Jones  vs.  TheState 163 

10.  When  there  was  a  trial  before  a  jury,  on  a  warrant 
for  forcible  entry  and  detainer,  and  the  entry  and  force 
by  the  defendant  were  admitted,  but  it  was  set  up  that 
the  plaintiff  was  holding  as  the  tenant  of  the  defendant, 
and  there  was  evidence  upon  both  sides  upon  the  poi||t, 
in  the  main  by  the  parties  themselves  as  witnesses, 
and  the  jury  found  for  the  plaintiff,  under  a  charge  of 
the  Court  telling  them  that  the  case  turned  upon  the 
nature  of  the  plaintiff's  holding,  whether  in  his  own 
right  or  as  tenant,  and  the  jury  found  for  the  plaintiff, 
this  Court  will  not  overrule  the  Court  below  in  re- 
fusing to  order  a  new  trial  unless  the  verdict  be  most 
manifestly  contrary  to  the  evidence.  Monroe  et  aL  vs. 
Carter '. 174 

11.  Where  several  grounds  are  taken  in  a  motion  for  a 
new  trial,  and  the  Court  grants  the  motion,  without 
stating  on  what  ground,  if  there  be  any  one  of  the 
grounds  on  which,  if  the  Court  had  rested  its  judg- 


INDEX.  737 


xnent,  this  Court  would  not  interfere,  the  order  grant- 
ing the  new  trial  will  be  allowed  to  stand.  Held  vs* 
WkU/ield  d  al 187 

12.  Where  the  plea  of  payment  is  filed,  and  the  evidence 
is  conflicting  whether  a  check  given  by  one  of  the  de- 
fendants was  accepted  in  payment  of  the  debt  sued  on, 
and  the  Court  grants  a  new  trial  on  the  ground, 
amongst  others,  that  the  verdict  is  against  the  weight 
of  the  evidence,  this  Court  will  not  interfere  with  the 
discretion  of  the  Judge  so  granting  the  new  trial,  un- 
less the  evidence  be  so  stronely  in  favor  of  the  verdict 
as  to  show  an  abuse  of  that  discretion.    Ibid, 

13.  The  verdict  of  a  juiy  being  the  decision  of  a  tribu- 
nal appointed  by  law  to  pass  upon  facts,  and  I)eing  not 
contrary  to,  but  rather  supported  by  the  evidence 
taken  altogether,  ought  not  to  be  disturbed.  Lemon, 
eor'r, d  al.  va.  Jenkins  dcd.»>.. • 313 

14.  There  not  being  sufficient  evidence  to  support  the 
verdict,  a  new  trial  should  have  been  granted.  John- 
aim  V8.  The  State 326 

16.  Material  error  having  been  committed  by  the  Court, 
a  new  trial  will  only  be  refused  where  the  evidence 
demanded  the  verdict  which  was  rendered  Bazemore 
va,  Davis 339 

16.  The  weight  of  the  evidence  being  in  support  of  the 
verdict,  and  no  error  of  law  having  been  committed, 
it  was  error  in  the  Court  to  order  a  new  trial.  Farrar 

va.  Burt 413 

17.  There  being  sufficient  evidence  to  authorize  the  ver- 
dict in  this  case,  and  the  Court  below  refusing  a  new 
trial,  this  Court  will  not  interfere  on  that  ground. 
Smith  va,  Summerlin 425 

18.  This  Court  will  not  reverse  the  judgment  of  the 
Judge  of  the  Superior  Court  refusing  a  new  trial,  sim- 
ply because,  from  the  evidence,  there  may  arise  in  a 
feir  mind  a  reasonable  doubt  of  the  prisoner's  guilt. 
Jonea  va.  TheStaie 468 

19.  To  authorize  a  new  trial  on  this  ground,  the  feilure 
in  the  testimony  to  establish  guilt  must  be  so  complete 
as  to  make  doubt  and  uncertainty  inevitable.  If  a  fair 
mind  may,  under  the  testimony,  be  satisfied  be-yond 
a  reasonable  doubt,  the  verdict  is  not  illegal.     Ibid. 
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20.  If  there  be  positive  evidence  to  support  the  verdict, 
though  conflicting  with  other  evidence,  and  the  Judge 
who  tries  the  case,  refuses  to  set  it  aside  on  the  ground 
that  it  is  against  the  weight  of  the  evidence,  this  Courts 
as  it  has  often  decided,  will  not  interfere,  unless  the 
verdict  is  so  decidedly  against  4;he  weight  of  the  evi- 
dence as  to  be  evidently  this  result  of  prejudice,  or 
other  wrong  or  illegal  influence  or  motive.  HewUt  vs. 
Brummel 481 

21.  Upon  the  trial  of  a  case  it  is  improper  for  the  Court 
to  remark  as  follows :  '^  He  was  obliged  to  admit  the 
evidence  because  it  did  bear,  though  very  remotely,  on 
the  issue  to  he  tried.  He  wished  he  could  exclude  it, 
but  he  could  not.  The  course  of  the  counsel,  however, 
would  not  be  likely  to  avail  him  much  before  the  jury.'* 
But  if  the  evidence,  independent  of  that  to  which  the 
remarks  of  the  Court  applied,  requires  the  verdict  ren- 
dered, a  new  trial  will  not  be  ordered.  Young  vs. 
Moody ; 498 

22.  The  presiding  Judge  may  exercise  a  sound  discre- 
tion in  granting  or  refusing  new  trials  in  cases  where 
the  verdict  may  be  decidedly  and  strongly  against  the 
weight  of  evidence,  although  there  may  appear  to  be 
some  slight  evidence  in  favor  of  the  finding.    Ibid, 

23.  The  jury  having,  by  their  verdict,  found  that  the  de- 
fendant  did  commit  the  offense  charged  against  him, 
and  there  being  strong  evidence  to  support  the  verdict, 
a  new  trial  cannot  be  granted  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  or  the  law.  Belhune 

vs.  The  State 506 

24.  A  decision  awarding  a  new  trial  will  not  be  interfer- 
red  with,  unless  the  discretion  of  the  Court  below  has 
been  abased.     Cunningham  vs.  Franklin,  Read  &  Oo.  531 

25.  A  motion  for  new  trial  was  overruled,  and  the  decis- 
ion affirmed  by  the  Supreme  Court;  the  defendant  then 
moved  to  set  aside  the  judgment  on  the 'ground  that  it 
was  rendered  by  a  Court  having  no  jurisdiction  of  the 
case ;  this  ground  was  one  of  the  points  made  upon 
motion  for  a  new  trial ;  the  motion  was  overruled,  and 
defendant  excepted.  The  Court  committed  no  error 
in  refusing  to  ceitify  the  bill  of  exceptions.  TaJU  vs. 
Cowarty  Judge 540 

26.  Where  a  motion  was  made  for  a  new  trial  on  the 
ground  that  no  jurisdiction  was  shown  on  the  face  o 
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the  iadictmenty  this  Court  will  treat  that  ground  as  a 
motion  in  arrest  of  judgment.     Ibid. 

27.  Where  a  case  is  fairly  submitted  to  the  jury,  and 
there  is  positive  evidence  to  support  the  verdict,  and 
the  Judge  trying  the  case  refuse*  a  new  trial,  this  Court 
will  not  interfere,  unless  the  verdict  be  so  decidedly 
against  the  weight  of  the  evidence  as  to  suggest  that 
the  finding  was  the  result  of  improper  or  illegal  influ- 
ences or  motives.    Markham  et  al,  vs,  Hazen  &  Sons,,  570 

28.  Two  verdicts  having  been  rendered  for  the  plaintiff, 
and  there  being  evidence  on  which  this  verdict  could 
have  been  found,  we  will  not  interfere  with  the  refusal 
of  the  Court  below  to  grant  a  new  trial.     WiUingham 

et  (d*  V8,  Sviiih 580 

29.  Where  tlie  evidence  leaves  it  in  some  doubt  whether 
a  &ct  necessary  to  sustain  the  verdict  was  established, 
the  Supreme  Court  will  not  control  the  discretion  of 
the  Superior  Court  in  awarding  a  new  trial.  Cogan  vs, 
Christie  et  al 585 

30.  Where  the  evidence  is  conflicting,  and  illegal  testi- 
mony be  admitted  which  might,  and  probably  did,  in- 
jure the  party  objecting,  a  new  trial  will  be  granted. 
McElrath  vs.  HaUy  et  id 641 

• 

NOTICE. 

1.  Where  an  action  was  brought  by  A  for  the  use  of  B, 
against  C,  and  it  appeared  on  the  face  of  the  declara- 
tion that  the  suit  was  brought  for  the  use  of  B,  and  C 
acknowledged  service  and  waived  a  copy  of  the  decla- 
ration before  the  writ  was  filed : 

JffeW,  That  the  acknowledgment  of  services  and  waiver 
of  copy  so  charges  C  with  notice  of  the  equitable  rights 
of  B,  that  he  cannot  afterwards,  before  the  writ  is  ac- 
tually filed,  buy  up  a  debt  against  A  and  plead  it  as 
an  offbet,  unless  he,  in  some  way,  affirmatively  make 
it  appear  that  when  he  did  so  acknowledge  service,  he 
did  not  know  the  suit  was  for  the  use  of  B.  A  mere 
general  statement  that  when  he  bought  the  offset  he 
aid  not  know  of  the  transfer  to  B,  is  insufficient. 
WhitakeTyfor  use,  etc.y  vs.  Pope 13 

2.  If  C  was  in  possession  of  land  at  the  time  S  purchased 
it,  that  fact  was  at  leost  constructive  notice  to  the  pur- 
chaser^ and  was  sufficient  to  have  put  him  upon  in- 


740  INDEX. 


quiry  as  to  the  character  and  extent  of  Cs  claim.    Cb* 
ganvs.  Christieet  ai • • 585 

OFFICERS. 

1.  Section  918,  Revised  CdBe,  authorizing  the  Governor 
to  vacate  the  commission  of  defaaltit^  tax  collectors, 
is  not  "inconsistent  with"  Article  I  A.  of  the  Consti- 
tution, which  provides  that  county  officers  "shall  be 
removable,  on  conviction,  for  malpractice  in  office,  or 
on  the  address  of  two-thirds  of  the  Senate,"  so  as  to 
be  annulled  by  said  Article,  or  by  section  3,  Article 
XI.,  of  the  Constitution.     The  State  ex  rd.  t».  Fr<mer.  137 

2.  Article  II.,  section  4,  of  the  Constitution,  provides, 
"that  no  holder  of  any  public  moneys  shall  oe  eligi- 
ble," etc.,  and  section  120,  Revised  Code,  makes  the 
failure  or  refusal  by  all  holders  or  receivers  of  public 
money  of  the  State  to  account  for  or  ray  over  the  same, 
afler  reasonable  opportunity,  "a  sufficient  reason  for 
vacating  any  office  held  by  such  person."  Section  918 
of  the  Code  provides,  that  the  Governor  may  so  vacate 
a  commission  in  case  of  a  defaulting  tax  collector.  Ibid. 

ORDINANCE  OP  1865. 

This  being  a  Confederate  contract^  it  was  the  province  of 
the  jury  to  adjust  the  equities  between  the  parties  un- 
der the  evidence  in  the  case,  which  being  fiiirly  done 
under  the  law  applicable  to  such  contracts,  this  Court 
will  not  interfere.    KUe  vs.  Johnson,.*^ 189 

ORDINARY.  . 

1.  Under  the  Act  of  December  5th,  1805,  granting  to 
the  Inferior  Courts  of  the  several  counties  of  this  State, 
jurisdiction  to  authorize  the  establishment  of  Brid^ 
and  ferries,  etc.,  it  was  not  within  the  powers  of  uie 
Inferior  Court  of  Floyd  county  to  grant  to  any  person 
the  exclusive  right  to  build  and  establish  bridges  upon 
the  Coosa  and  Etowah  rivers  for  three  miles  &om  the 
junction  of  said  rivers  in  said  county,  nor  had  the  said 
Court  or  its  successor,  the  Ordinary,  under  any  law 
passed  since  1805,  any  such  authority,  and  the  order 
of  the  Inferior  Court  granting  the  exclusive  privil^e 
contended  for,  is  without  authority  imd  void.  ^  Wr^ht 
etoLvs.  NagleetcU 367 
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2.  Samuel  C.  Hitchcock  having  been  appointed  guardian 
of  Irby  ^udson,  by  the  Oniinaiy  of  Sumter  county^ 
moved  his  guardianship  in  terms  of  the  law  to  Han- 
cock county.  On  the  arrival  of  Hudson  at  the  age  of 
fourteen  years,  Hitchcock  was,  by  petition,  removed  on 
the  ground  that  Hudson  was  now  fourteen  years  old, 
and  nad  chosen  another  guardian.  This  was  done  in 
the  county  of  Hancock.  Soon  after,  A.  J.  S.  Jackson 
was  appointed  guardian  of  Hudson,  whose  residence 
was  then  in  Greene  county.  Jackson,  the  new  guard- 
ian, cited  Hitchcock,  who  resided  in  Fulton  county, 
before  the  Ordinary  of  Greene  county,  to  account. 
Hitchcock  acknowl^ged  service  of  the  citation,  but 
did  not  appear,  and  on  an  ex  parte  hearing,  the  Ordi- 
nary gave  a  judgment  against  Hitchcock.  An  execu- 
tion was  issued  and  leviea,  and  Hitchcock  filed  an  affi- 
davit of  illegality  on  the  ground  that  the  Ordinary  of 
Greene  county  had  no  jurisdiction  to  call  him  to  ac- 
count: 

Hddj  That  as  the  Ordinary  of  Greene  county  did  not 
have  the  record  of  Hitchcock's  guardianship,  and  as 
Hitchcock  had  never  been  appointed  by  him  or  been 
in  any  way  subject  to  his  jurisdiction,  said  Ordinary 
had  no  power  to  call  him  to  account  or  to  give  a  judg- 
ment against  him.    Jaokson  vs.  Hitchcock 491 

PARTNERSHIP. 

1.  In  42  Georgia  Reports,  226,  the  Court  held  that  when 
a  contract  was  made  by  a  ireedman  and  a  landlord  to 
make  a  crop  for  one  year,  by  which  the  landlord  was 
to  furnish  the  land  and  the  stock,  and  the  freedman  to 
work  the  same,  and  to  receive  one-half  of  the  crop 
made  thereon,  such  a  contract  did  not  make  them  part- 
ners: 

Hddy  That  this  case  comes  within  said  decision.  Smith 
V8.  Summerlin 425 

2.  Where  A.  sues  H.  as  bailee  for  money  deposited  with 
him  for  safe-keeping,  and  H.,  who  was  a  partner  in 
business  with  B.,  the  husband  of  A.,  sets  up  that  the 
money  was  put  into  the  partnership  by  B.,  it  was  not 
error  in  the  Court  to  decline  to  charge,  at  the  request 
of  H.,  that  if  the  claim  of  A.  be*true,  yet  if  B.  put  the 
money  into  the  concern  of  H.  and  B.,  the  suit  should 
have  been  brought  against  B.,  or  against  H.  and  B. 

You  XLYiii.  48. 
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The  non-joinder  of  B.  should  have  been  pleaded  in 
abatement,  in  order  for  H.  to  avail  himself  of  it.  And 
H.  was  not  entitled  to  the  oharge  as  to  the  suit  being 
brought  against  B.  individually,  unless  it  had  con- 
tained the  qualification  that  H.  did  not  know  the 
money  belonged  to  A.,  when  it  was  so  put  into  the  con- 
cern of  H.  and  B.    HewUt  vs.  Brvmmd 481 

3.  The  maker  of  a  promissory  note,  payable  to  a  part- 
nership, at  sixty  days,  cannot  set  up  a  defense  against 
the  note  that  it  was  agreed  between  him  and  two  of 
the  partners,  when  the  goods  were  bought  and  the  note 
given,  that  it  should  be  settled  at  a  future  time  by 
being  credited  on  an  account  held  by  the  maker  on  one 
of  those  two  partners,  the  other  partner  not  being  a 
party  to  such  agreement.  ITaj'per  vs,  Wrigley  &  KiiwtL  495 

4.  If  a  draft  be  drawn  on  an  individual,  and  the  drawee, 
before  its  acceptance,  ibrm  a  partnership  with  others, 
and  the  partners  agree  to  use  in  the  business  of  the 
partnership  the  goods,  for  the  payment  of  which  the 
draft  was  drawn,  and  to  pay  for  them,  and  they  do  so 
use  them,  and  the  partner  who  is  the  drawee  accept  the 
draft  for  the  partnership,  the  acceptance  is  binding  on 
the  partners.     Markkam  et  oL  vs.  Haaen  &8ons,.: 570 

5.  Where  the  name  of  the  partnership  is  the  "  Republican 
Association,"  and  whose  sole  business  was  the  publish- 
ing of  a  newspaper,  called  "The  Opinion,''  and  the 
acceptance  is  "accepted  May  24th,  1867,  for  the  Opin- 
ion newspaper,''  (signed)  "  W.  L.  8.,"  and  W,  L.  S.  is 
one  of  the  partners,  it  is  a  sufficient  identification  of 
the  partnership  to  bind  the  partners.    IbicL 

6.  When  A,  holding  a  written  obligation  made  by  a  part- 
nership composed  of  three  persons,  received  from  one 
of  them  nearly  one-half  of  the  amount  due,  and  gave 
to  him  a  written  receipt  for  the  money,  "to  be  credited 
on  a  certain  written  obligation"  made  by  the  firm 
"  now  in  the  handa  of  Hillyer  &  Brother  for  collection, 
and  in  consideration  of  said  sum  I  do  hereby  consent 
and  agree  that  the  other  partners  shall  and  will  duly 
pay  the  balance  due  on  said  obligation  without  further 
cost  or  detriment  to  the  said  Thrasher."  Afterwards,  the 
other  parties  failing  to  pay,  A  commenced  suit  on  the 
obligation  against  the  firm,  and  the  firm  pleaded  the 

.receipt  and  me  covenant  therein  contained  as  a  release 
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from  the  debt,  inuring  by  operation  of  law  to  the  whole 
firm: 
Held,  That  the  latter  clause  of  section  2810  of  the  Revised 
Code  providing  that  "a  bond  to  indemnify  the  debtor 
against  his  own  debt,  is  equivalent  to  a  release '^  does 
not  apply  to  this  receipt  and  agreement.  This  is  not 
the  debt  of  the  person  taking  the  receipt  alone,  but  a 
debt  on  which  ne  is  jointly  liable  with  others,  and 
whilst  a  release  to  him  would  be  a  release  of  all,  yet  a 
covenant  to  indemnify  him,  may  well  consist  with  the 
continuance  of  the  debt  as  an  existing  obligation  against 
all,  which  was,  upon  the  fece  of  the  paper,  the  clear 
intent  of  this  receipt;  besides,  the  other  partners  were 
not  parties  to  this  covenant,  and  could  not  sue  on  it, 
nor  was  this  Thrasher's  own  debt.  Kendrick  vs, 
<y Neil,  Foster  &  Co 631 

PARTY. 

1.  When  the  Governor  of  this  State,  with  other  credi- 
tors of  the  Brunswick  and  Albany  Railroad  Company, 
filed  a  creditor's  bill  against  the  company,  alleging 
that  the  company  was  insolvent,  and  praying  the  ap- 
pointment of  a  receiver,  the  bill  charging  that  the  State 
of  Greorgia  was  interested  in  the  assets,  in  so  far  that 
it  was  stated  that  certain  bonds  of  the  company  were 
in  circulation,  purporting  to  have  upon  them  the  State's 
indorsement,  and  praying  on  the  part  of  the  State  that 
the  receiver  might  be  appointed  and  the  property  pre- 
served until  the  liability  of  the  State  should  be  ascer- 
tained : 

Heldy  That  the  Legislature  having,  by  law,  declared  that 
the  indorsement  of  the  bonds  was  illegal  and  void,  it 
was  not  error  in  the  Chancellor,  on  motion  of  the  Gov- 
ernor, to  dismiss  the  State  as  a  party  plaintiff  to  the 
bill,  even  if  the  receiver  had  been  appointed  and  had 
possession  of  the  effects  of  the  company,  under  the  or- 
der of  the  Court,  Brunmmck  and  Albany  Railroad 
Company  vs.  The  State, 415 

2.  A  Judge  of  the  Superior  Court  in  this  State  did  not 
have  the  power,  either  in  term  or  at  Chambers,  under 
the  Act  of  20th  February,  1851,  or  under  the  provis- 
ions of  any  statute,  or  of  the  common  law,  to  grant  au- 
thority to  a  trustee  to  sell  and  convey  land  held  by 
said  trustee  for  an  in&nt  cestui  que  trusty  unless  such 
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infant  was  made  a  party  to  the  proceedings  instituted 
for  that  purpose  by  a  representative  properly  appointed. 
Hill -et  al.  vs,  Prirdup 452 

3.  Where  A.  sues  H.  as  bailee,  for  money  deposited  with 
him  for  safe-keeping,  and  H.,  who  was  a  partner  in 
business  with  B.,  the  husband  of  A.,  sets  up  that  the 
money  was  put  into  the  partnership  by  B.,  it  was  not 
error  in  the  Court  to  decline  to  charge,  at  the  request 
of  H.,  that  if  the  claim  of  A.  be  true,  yet  if  B.  put  the 
money  into  the  concern  of  H.  and  B.,  the  suit  should 
have  been  brought  against  B.,  or  against  H.  and  B. 
The  non-joinder  of  B.  should  have  been  pleaded  in 
abatement,  in  order  for  H.  to  avail  himself  of  it  And 
H.  was  not  entitled  to  the  charge  as  to  the  suit  being 
brought  against  B.  individually^  unless  it  had  con- 
tained the  qualification  that  H.  did  not  know  the 
money  belonged  to  A.,  when  it  was  so  put  into  the 
concern  of  H.  and  B.     Hewitt  vs,  Brummd 481 

4.  A  mechanic's  lien  on  personalty  was  foreclosed  under 
the  provisions  of  the  Code,  applicable  to  steamboat     ^ 
liens : 

Hddy  That  it  was  error  in  the  Court  to  allow  third  per- 
sons to  move  to  qu&sh  the  execution,  without  its  having 
been  made  to  appear  to  the  Court  judicially,  by  affi- 
davit or  otherwise,  that  such  persons  were  creditors  of 
the  defendant.  The  foundation  of  their  right  to  con- 
test the  execution  must  be  laid  by  an  affidavit,  as  the 
Code  requires,  of  the  grounds  of  their  denial  of  the  va- 
lidity ot  the  plaintiff's  execution.  (Mumbua  Iron 
Works  Company  vs.  Goetchius  d  cU 576 

PLEADING. 

1.  An  action  against  a  common  carrier  for  negligence  in 
the  performance  of  his  duty  as  a  carrier,  under  a  con- 
tract to  carry,  is  an  action  upon  the  case  ex  delicto,  and 
may  be  joined  with  a  count  in  trover  or  trespass  vi  d 
armisj  but  if  the  action  be  for  negligence  alone,  under 
the  contract  to  cariy,  or  if  the  counts  in  trover  or  tres- 
pass vi  d  armiSf  be  abandoned,  the  plaintiff  cannot  re- 
pudiate the  contract,  either  expressed  or  implied,  under 
which  the  carrier  received  the  goods,  and  recover  for 
an  unlawful  taking.  SoiUhem  Express  Company  vs. 
Palmer  &  Co 85 
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2.  A  carrier  who  receives  goods  to  carry  from  one  not 
authorized  to  deliver  them  to  him,  is  a  trespasser,  and 
may  be  sued  in  trover  for  the  goods,  as  any  other  ille- 
gal taker  may  be;  but  if  a  suit  be  brought  against  him 
as  a  carrier,  charging  him  with  having  taken  the  goods 
under  a  contract  with  the  plaintiff's  agent,  and  with 
neglect  of  duty  under  the  obligations  of  that  contract, 
and  there  be  no  count  for  a  wrongful  taking  or  conver- 
sion, the  plaintiff  can  only  recover  for  a  breach  of  duty, 
under  the  contract,  as  made  with  his  agent.     Ibid. 

3.  The  contract  in  the  record  between  the  Adams  Express 
Company  and  the  Southern  Express  Company  is  an 
express  contract,  signed  by  both  parties,  in  which  it  is 
specifically  agreed  that  the  Southern  Express  Company 
snould  not  be  liable  for  "river  risks"  on  any  goods 
delivered  to  it  for  carriage  by  the  Adams  Express 
Company,  and  if  the  owner  of  the  goods  sue  the  South- 
ern Express  Company,  not  as  a  tortious  taker,  but  as 
a  carrier  under  that  contract,  for  negligence,  by  which 
the  goods  were  lost,  he  must  abide  by  its  terms.  AlUer, 
if  he  sue  in  trover  or  in  trespass  for  an  illegal  taking 
or  conversion.     Ibid. 

4  The  case  of  the  The  Southern  JSxpresa  Company  vs. 
Shea,  38  Georgia  ReporUy  519,  and  the  case  of  the 
SotUhem  Express  Company  vs.  Cohen  &  Meixko,  45 
Georgia  Reports,  148,  are,  as  to  the  facts  and  the  plead- 
ings, similar  to  the  present  case,  and  must  control  it. 
Ibid. 

5.  If  an  action  upon  the  case,  against  a  common  carrier 
for  negligence  under  his  contract,  be  brought  within 
four  years,  and,  after  four  years  have  elapsed,  the  plain- 
tiff amend  his  writ  by  adding  a  count  in  trover,  and  a 
count  for  trespass  vi  et  armis:  Query — whether  the 
new  counts  are  barred?    Ibid, 

6.  When  plaintifi^  sue  in  their  representative  capacity, 
on  a  note  due  to  their  testator  or  intestate,  and  there  is 
no  plea  in  abatement  filed  at  the  first  term  of  the  Court, 
the  plaintifis  are  not  required  at  the  trial  term  to  prove 
that  they  have  been  legally  appointed  executors  or  ad- 
ministrators. Aliter,  if  their  letters  testamentary  or  of 
administration  constituted  a  part  of  their  title  to  the 
property  sued  for.     Hazdhurst  vs.  Morrison ...  397 

7.  Where  A.  sues  H.  as  bailee,  for  money  deposited  with 
him  for  safe-keeping,  and  H.,  who  was  a  partner  in 
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business  with  B.,  the  husband  of  A.,  sets  up  that  the 
money  was  put  into  the  partnership  by  B.,  it  was  not 
error  in  the  Court  to  decline  to  charge,  at  the  request 
of  H.,  that  if  the  claim  of  A',  be  true,  yet  if  B.  put 
the  money  into  the  concern  of  H.  and  B.,  the  suit  should 
have  been  brought  against  B.,  or  against  H.  and  B. 
The  non-joinder  of  B.  should  have  been  pleaded  in 
abatement,  in  order  for  H.  to  avail  himself  of  it  And 
H.  was  not  entitled  to  the  chaiige  as  to  the  suit  being 
brought  against  B.  individually,  unless  it  had  con- 
tained the  qualification  that  H.  did  not  know  the  money 
belonged  to  A.,  when  it  was  so  put  into  the  concern  of 
H.  and  B.     Hewitt  vs,  Brummel 481 

8.  Although  a  plea  of  usury  does  not  "set  forth  the  sum 
upon  which  it  was  paid,  or  to  be  paid,  the  time  when 
the  contract  was  made,  where  payable,  and  the  amount 
of  usury  agreed  upon,"  etc.,  as  required  by  3410th 
section  of  the  Code,  yet  if  it  does  state  the  rate  per 
cent,  of  interest  which  was  agreed  to  be  paid,  and  tnat 
the  usury  in  the  contract  sued  on  amounts  to  as  much 
as  is  due  on  the  contract,  and  no  demurrer  or  exception 
is  taken  to  the  plea,  it  is  error  in  the  Court  to  charge 
the  jury  that  because  the  plea  does  not  set  forth  the 
foregoing  specifications  they  cannot  consider  it.  Siesd 
&  Bro.  V8,  Harris ..< «....  652 

POSSESSION— BADGE  OF  FRAUD. 

See  Vendor  and  Purchaser y  5. 

POSSESSION  AS  NOTICE.    See  Notke,  2. 

POSSESSORY  WARRANT. 

1.  In  this  case,  which  was  a  bill  of  exceptions  to  the 
judgment  of  Judge  Johnson,  refusing  to  sustain  a  oer- 
tiorari  in  a  possessory  warrant  case,  it  appeared  that 
the  warrant  was  for  three  bales  of  cotton;  that  the  cot- 
ton was  made  on  the  plantation  of  Mrs.  McLemore, 
the  plaintiff,  by  one  Joiner  and  herself,  who  had  farmed 
together  in  the  making  thereof;  that  Joiner  had,  during 
the  summer,  given  to  the  plaintiff  a  lien  upon  all  bis 
interest,  for  advances,  etc.,  with  a  power  to  sell;  that, 
later  in  the  year,  he  had,  in  writing,  sold  and  transferred 
to  her  his  whole  interest  in  the  crop;  that,  whilst  the 
cotton  was  on  the  farm,  it  was  levied  on  as  the  property 


INDEX.  747 


of  Joiner  and  carried  to  a  warehouse;  that  Mrs.  Mo- 
Lemore  put  in  a  claim  to  it;  that,  on  the  trial  of  the 
claim^  the  property  was  found  to  be  hers;  that,  two 
days  after  the  finding,  Joiner  by  consent  of  one  of  the 
claimant's  attorneys,  took  the  cotton  from  the  ware- 
house and  sold  it  to  the  plaintiff  in  the  claim  case,  and 
delivered  it  to  him,  and  that  he,  the  said  plaintiff,  is 
now  the  owner,  the  present  defendants  being  only 
his  bailees.  In  our  judgment,  the  cotton  was  legally 
in  Mi's.  McLemore's  possession  at  the  time  of  the  levy ; 
that,  after  the  trial  of  the  claim  case,  the  custody  of  the 
warehouseman  was  her  custody;  that  there  is  no  proof 
of  the  authority  of  the  attorney  of  Mrs.  McLemore, 
two  days  after  the  trial  and  verdict,  to  consent  for 
Joiner  to  take  the  cotton,  and  we,  therefore,  affirm  the 
judgment  refusing  to  order  a  new  trial  before  the  mag- 
istrate, or  to  restore  the  cotton  to  the  defendants  in  the 
possessory  warrant.    Murphy  &  Co,  vs.  McLemore 63 

2.  A  possessory  warrant,  which  states  that  certain  cotton 
having  been  lately  in  the  peaceable  and  legally  ac- 
quired possession  of  A  B,  h&s  been  illegally  taken  out 
of  his  possession  by  some  person  unknown  and  placed 
on  the  cars  of  the  Griffin  and  North  Alabama  Railroad 
Company,  and  directing  the  seizure  of  the  property 
and  the  arrest  of  said  unknown  person  when  found,  is 
not  a  void  warrant.  It  is  a  warrant  in  which  A  B  is 
the  complainant,  the  rail^ad  company  tiie  defendant, 
and  it  sufficiently  charges  the  property  to  be  in  the* 
possession  of  the  railroad  company  without  lawful  war- 
rant. The  order  to  arrest  the  unknown  person,  and 
the  failure  to  direct  the  arrest  of  the  company  do  not 
make  it  void,  if  the  property  be,  in.  fact,  taken.  So- 
vannaJty  Orifin  and  North  Alabama  Railroad  Company 
V8.  WUeox,  OibbsA  Co 432 

PRACTICE  IN  SUPERIOR  COURT. 

1.  Where  the  ground  upon  which  a  motion  for  a  new 
trial  was  based,  was  tnat  the  defendant  was  absent 
fi*om  the  Court  on  the  day  the  case  was  called  and 
tried,  because  somebody  had  told  him  that  the  pre- 
siding Judge  had  given  public  notice  to  all  parties  in 
cases  that  were  litigated,  that  they  need  not  attend 
Court  on  that  day,  it  must  be  made  affirmatively  to 
appear  from  whom  the  defendant  obtained  such  infor- 
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mation,  and  that  such  public  notice  ivas  in  fiict  given. 
Massey,  trustee,  vs.  Allen • 21 

2.  Where,  under  the  aforesaid  fects^  the  defendant  sought 
to  set  aside  the  verdict,  the  statement  that  it  was  **for 
largely  more  than  was  justly  due/'  was  entirely  too  in- 
definite.   Ibid. 

•  3.  An  award  of  arbitrators  was/ by  order  of  the  Court, 
entered  on  the  minutes,  during  the  November  term, 
1871.  At  the  same  term,  exceptions  to  the  award 
were  filed.  No  further  action  was  taken  at  that  term. 
At  the  ensuing  April  term,  a  demurrer  to  the  excep- 
tions was  heard  and  sustained,  and  an  order  to  that 
effect  entered  on  the  minutes.  At  the  time  of  hear- 
ing the  demurrer,  leave  was  granted  to  defendant  and 
time  eiven  to  amend  the  exceptions.  On  die  next 
day,  the  amend  meut  was  made  and  sworn  to  in  open 
Court,  though  it  does  not  appear  to  have  been  then 
filed.  On  the  28th  of  June,  the  juries  were  dis- 
charged for  the  term,  and  the  Court  adjourned  to  the 
26th  of  the  ensuing  August,  to  hear  motions,  etc.  On 
that  day,  the  plaintiff  moved  for  judgment  on  said 
award  and  for  execution.  Defendant  objected,  and  the 
Court  allowed  the  amended  exceptions  to  be  filed,  and 
certifies  to  this  Court  that  he  ''regarded  the  applica- 
tion for  leave  to  amend  as  being  in  all  the  time,  and 
why  the  order  dismissing  the  exceptions  was  entered 
on  the  minutes,  be  did  not  remember:'' 
Held,  That  as  it  does  not  appear  liiat  plaintiff  made  any 
further  motion,  or  asked  for  a  trial  in  the  case  before 
the  discharge  of  the  juries,  and  had  notice  of  the  in- 
tention of  defendant  to  file  the  amended  exceptions, 
and  leave  granted  therefor,  and  the  Judge,  who  knew 
all  the  &cts,  holding  that  the  time  he  had  granted  had 
not  expired,  it  was^not  error  in  the  Conrt  to  allow 
them  to  be  then  filed.  TumKn  vs.  The  Virginia  H, 
Insurance  Company • ....*. 26 

4.  It  is  the  province  and  duty  of  the  Court  to  control 
the  entries  on  its  own  docket,  and  if  incorrectly  made, ' 

to  have  the  same  corrected.    Baynes  vs.  BiUups,  adm^r..  347 

5.  The  defendant  is  not  concluded  on  the  trial  of  a  case 
by  the  action  of  the  Court  in  reinstating  it  on  the 
docket,  from  pleading  and  proving  an  alleged  agree- 
ment and  settlement,  and  that  it  was  to  be  dismissed 
in  pursuance  of  the  alleged  agreement,  and  that  the 
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entry  of^ismieeal  was  in  fact  made  in  aooordanoe  with 
such  contract     Ibid. 

6.  At  the  same  term  at.  which  judgment  was  obtained 
against  the  principal  debtor,  a  defaulting  garnishee 
moved  the  Court,  after  the  discharge  of  the  jurors,  to 
be  allowed  to  file  his  answer  denying  any  indebtedness, 
and  for  cause  why  the  answer  was  not  filed  before, 
showed  that  the  original  defendant  had  been,  before 
that  time,  in  a  case  of  involuntary  proceedings  in  bank- 
ruptcy, adjudged  a  bankrupt ;  that  a  new  trial  had 
been  granted,  and  the  proceedings  in  bankruptcy  were 
still  pending: 

Held,  That  the  Court  did  not  abuse  his  discretion  in  per- 
mitting the  answer  to  be  then  filed.  McGallum  &  Bro. 
V8,  Brandt > 439 

7.  Upon  the  trial  of  a  case  it  is  improper  for  the  Court 
to  remark  as  follows:  ''He  was  obliged  to  admit  the 
evidence  because  it  did  bear,  though  very  remotely,  on 
the  issue  to  be  tried.  He  wished  he  could  exclude  it, 
but  he  could  not.  The  course  of  the  counsel,  however, 
will  not  be  likely  to  avail  him  much  before  the  jury." 
But,  if  the  evidence,  independent  of  that  to  which  the 
remarks  of  the  Court  applied,  requires  tlie  verdict  ren- 
dered, a  new  trial  will  not  be  ordered.  Young  vs. 
Moody 498 

8.  When  a  suit  was  pending,  on  an  express  contract,  and 
the  defendant,  after  filing  a  plea  of  the  general  issue, 
under  oath,  withdrew  bis  plea  and  filed  the  same  plea 
not  under  oath : 

Hddy  That  under  the  Constitution  of  1868,  it  was  the 
duty  of  the  Court  to  render  a  judgment  for  the  plain- 
tiff, on  proof  of  the  allegations  in  the  declaration,  and 
it  was  error  in  the  Court  to  permit  the  defendant  to 
introduce  evidence  in  support  of  his  plea.  Craig  v». 
Pope 551 

9.  The  plaintiff  may  dismiss  his  case  at  any  time  before 
the  verdict  is  published,  if  unknown  to  him.     Peeples 

V8.  Root 592 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  The  introduction  of  the  prisoner's  statement  is  not  such 
an  introducing  of  testimony  as  deprives  the  prisoner 
of  the  conclusion,  if  he  introduces  no  testimony,  but 
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we  are  of  the  opinion  that  the  statement  of  the  Judge, 

to  the  effect  that,  if  it  was  introduced,  he  would,  when 

the  time  for  the  argument  came,  hold  the  prisoner  not 

entitled  to  the  conclusion,  was  not,  under  the  statute,  a 

decision  so  as  to  authorize  a  bill  of  exceptions.    Farrow 

V8.  The  State 30 

2.  The  brief  of  evidence,  when  brought  up  as  a  part  of 
the  record,  though  the  bill  of  exceptions,  certified  to 
by  the  Judge,  contains  the  assertion  that  it  was  agreed 
upon  by  counsel,  must  nevertheless  show  that  it  was 
approved  by  the  Court,  ifo^aey,  tnuteey  vs.  Pitts, 
aok&  Co 124 

3.  Service  of  the  bill  of  exceptions  by  counsel  for  plain- 
tiff in  error  by  mailing  the  same,  addressed  to  the  at- 
torneys of  defendants,  is  insufficient.     Clark  w.  Lyon 

et  al 126 

4.  Where  service  of  the  bill  of  exceptions  is  perfected  by 
'  counsel  for  plaintiff  in  error,  such  service  must  be  au- 
thenticated by  an  affidavit  made  by  such  attorney  at 
the  time  of  the  service,  and  attached  to  the  bill  of  excep- 
tions.    Ibid, 

5.  There  having  been  no  service  of  the  bill  of  exceptions 
as  required  by  law,  the  written  waiver  of  such  service 
after  the  case  has  been  reached  in  the  Supreme  Court, 
cannot  give  said  Court  jurisdiction,  ifeocior,  adm\ 
vs.Deidetal 126 

6.  Where  an  injunction  was  reiiised  by  the  Chancellor, 
and  the  case,  by  writ  of  error,  was  carried  to  the  Su- 
preme Court  and  the  judgment  reversed,  and  defend- 
ants then  moved  before  the  Chancellor  to  dissolve  the 
injunction,  which  motion  was  overruled,  such  decision 
cannot  be  carried  by  bill  of  exceptions  to  the  Supreme 
Court,  within  ten  days,  under  the  Act  of  October  28th, 
1870.     Armstronffy  adm'r,  et  al.  V8,  Lewis 127 

7.  Where,  during  the  progress  of  a  cause  in  equity,  there 
was  a  reference  of  accounts  to  a  master,  who  reported, 
and  his  report  was  excepted  to,  on  matters  of  fact  and 
of  law,  and  before  any  final  action  on  the  exceptions, 
the  Judge  permitted  one  of  the  parties  to  withdraw 
his  account  and  substitute  Imother: 

Heldy  That  this  was  a  mere  interlocutory  order,  and  not 
such  a  judgment  as  can  be  brought  to  this  Court  before 
a  final  judgment  in  the  cause.  Lyoriy  MoLendon  &  Co. 
vs.  Clews  &  Co 415 
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8.  Whenever  the  bill  of  exceptions  contains  a  mere  re- 
cital of  the  grounds  taken  in  a  motion  for  a  new  trial, 
and  the  judgment  of  the  Court  below  is  a  general  judg- 
ment overruling  the  motion,  and  nothing  appears  in 
the  motion,  judgment  or  bill  of  exceptions  verifying 
the  grounds  as  true,  no  assignment  of  error  can  be 
founded  on  such  grounds  so  as  to  entitle  them  to  be 
heard  in  this  Court;  and  the  more  especially  is  this  so, 
when  the  pleadings  in  the  case  do  not  authorize  the 
issues  raised  in  such  grounds.    Smith  V8.  Summerlin..,  425 

9.  While  it  may  not  have  been  altogether  proper  for  the 
Court  to  have  said  to  the  jury,  "That  if  they  did  not 
make  haste,  he  should  not  be  there  to  receive  the  ver- 
dict, as  the  Court-room  would  be  occupied  in  a  few 
minutes  by  a  Democratic  meeting,"  yet  it  does  not  re- 
quire that  the  verdict  should  be  set  aside  therefor,  on 
tne  ground  that  the  jury  were  unduly  hastened  by  it 
in  their  deliberations,  when  the  Court  immediately 
added:  "You  will  then  seal  your  verdict  and  return 

it  in  themorning.    Hewitt  V9.  Brummel 481 

10.  When  exceptions  were  filed  to  an  awtird,  which  were, 
on  demurrer,  held  by  the  Court  below  to  be  insuffi- 
cient, and  it  appeared  by  the  record  that  the  excep- 
tions were  on  the  ground  of  a  mistake  alleged  to  have 
been  made  by  the  arbitrators  in  charging  the  excepting 
parties  with  certain  items,  especially  one  of  $3,500  00, 
which,  it  was  alleged,  was  clearly  not  a  proper  charge 
against  them,  as  would  appear  by  the  evidence,  which 
evidence  was  partly  set  forth  in  the  exceptions  and 
partly  referred  to  as  contained  in  the  books  of  the  par- 
ties who  i^e  merchants,  which  books,  the  exceptions 
stated,  were  in  the  presence  of  the  Court,  but  being 
voluminous,  were  not  attached  by  abstract : 

Mdd,  That  the  contents  of  the  books  were  a  necessary 
part  of  the  exceptions,  and  the  plaintiffs  in  error  hav- 
ing failed  to  complete  their  record  in  the  Court  below 
by  having  such  abstract  in  fact  attached  and  sent  here 
as  part  of  the  record,  under  the  certificate  of  the  clerk, 
this  Court  will  not  reverse  the  judgment  of  the  Court 
below,  it  being  impossible  for  us  to  say,  in  the  absence 
of  said  abstract,  whether  he  was  right  in  his  judgment 
or  not     Richmond  &  Co,  vs.  Phillips  &  Flanders  et  al.  542 

11.  A  motion  for  a  new  trial  was  overruled,  and  the  de- 
cision affirmed  by  the  Supreme  Court ;  the  defendant 
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then  moved  to  set  aside  the  jujdgtneiit  upon  the  ground 
that  it  was  rendered  by  a  Court  having  no  jurisdiction 
of  the  case ;  this  ground  was  one  of  the  points  made 
U|K)n  the  motion  for  a  new  trial;  the  motion  was  over- 
ruled, and  defendant  excepted.  The  Court  committed 
no  error  in  refusing  to  certify  the  bill  of  exceptions. 
Tatevs,  Cowart,  Judge 541 

12.  Where  a  motion  was  made  for  a  new  trial  on  the 
ground  that  no  jurisdiction  was  shown  on  the  face  of 
the  indictment,  this  Court  will  treat  that  ground  as  a 
motion  in  arrest  ot  judgment     Ibid, 

13.  Where  the  oral  evidence  is  contained  in  the  bill  of 
exceptions,  and  the  depositions  are  attached  thereto  as 
an  exhibit,  with  a  reference  therein  contained  making 
them  a  part  thereof,  all  of  which  is  followed  by  the 
usual  certificate  of  the  Judge,  the  writ  of  error  will  not 
be  dismissed.    Atlanta  &  R.  A.  L.  Railroad  Company 

v%.  Wood 565 

14.  The  cases  on  the  docket  having  been  continued  for 
providential  cause  at  the  first  and  second  terms  thereof, 
and  William  Dougherty  having  died  during  the  second 
term  of  the  Court,  the  motion  to  dismiss  all  the  cases 
for  want  of  jurisdiction  to  hear  them,  should  be  over- 
ruled. Dougherty  va.  Fogle;  Dougherty^  assignee,  vs. 
Barber  etal 615 

15.  The  motion  to  dismiss  the  case  of  William  Dough- 
erty, assignee,  vs.  J^imes  Barber  et  al,y  on  the  spe- 
cial grounds  stated  in  the  motion,  cannot  be  enter- 
tained now,  inasmiuch  as  the  plaintiff  has  no  1(^1  rep- 
resentative before  the  Court,  but  the  defendants  may 
suggest  the  death  of  the  plaintiff  on  the  record,  and 
take  such  further  proceeding  in  the  case  as  are  anther- 
ized  by  the  26th  Rule  of  uiis  Court    Ibid. 

16.  Where,  in  view  of  the  previous  rulings  of  the  Su- 
preme Court,  it  appears  that  a  case  was  brought  up 
merely  for  delay,  damages  will  be  awarded.  Eagle 
Manufacturing  Company  et  ol.  vs.  Wise ••  630 

17.  Where  plaintiff  in  error  seeks  to  withdraw  the  writ 
of  error,  the  record  will  be  opened,  on  motion  of  de- 
fendant in  error,  for  the  purpose  of  hearing  his  claim 
for  damages.     Ibid. 
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PRESCRIPTION. 

1.  Does  the  voluntary  purchase  of  a  tract  of  land  by  a 
minor,  after  the  statute  of  limitations  has  commenced 
to  run,  take  the  case  out  of  the  general  rule,  that  no 
prescription  works  against  the  rignts  of  a  minor  during 
in&ncy  ?    Query?    Lamar  d  oL  vs.  Turner  et  al 329 

2.  To  make  out  a  case  of  a  presumptive  gift  of  lands,  un- 
der section  2622  of  Irwin's  Revised  Code,  it  is  neces- 
sary to  show  that  the  exclusive  possession  of  the  child, 
without  payment  of  rent,  shall  have  continued  seven 
years  during  the  lifetime  of  the  father,  and  if  he  (the 
fether)  die  before  the  seven  year^  is  complete,  the  pre- 
sumption provided  for  does  not  exist.  McKee  vs.  Mo- 
Keedat 332 

3.  Where  land  was  held  in  trust  for  A  for  life,  and  at 
her  death,  to  her  children,  and '  the  trustee  sold  and 
made  a  deed,  as  trustee,  to  the  whole  estate.  A,  the  life 
tenant,  entering  on  the  deed  a  written  consent  to  the 
making  of  the  deed : 

Hddy  That  this  sale  by  the  trustee  and  consent  by  the 
life  tenant  was  not  such  an  act  by  the  tenant  for  life 
as,  at  common  law,  amounted  to  a  forfeiture,  and  it 
was  error  in  the  Court  to  hold  that,  on  the  making  of 
such  a  deed,  a  right  of  action,  based  on  the  forfeiture, 
accrued  to  the  remainderman,  and  that  the  statute  of 

limitations  commenced  to  run.    Bazemore  vs.  Davis...  339 

• 

See  Limitations,  Statute  of,  1-5. 

PRESUMPTION. 

1.  To  make  out  a  case  of  a  presumptive  gift  of  lands, 
under  section  2622  of  Irwin's  Revised  Code,  it  is  nec- 
essary to  show  that  the  exclusive  possession  of  the 
child,  without  payment  of  rent,  shall  have  continued 
seven  years  during  the  lifetime  of  the  father,  and  if  he 
(the  father)  die  before  the  seven  years  is  complete,  the 
presumption  provided  for  does  not  exist.  MeKee  vs. 
McKee  daL 332 

2.  The  "distribution''  of  an  estate  is  prima  fade  pre- 
sumed to  have  been  by  the  methods  pointed  out  by  law, 
and  that  a  return  thereof  has  been  made  to  the  Ordi- 
nary, and  parol  evidence  of  the  terms  of  the  distribu- 
tion is  not  admissible,  unless  it  appear  that  there  was 
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no  return^  or  some  excuse  shown  why  it  was  not  pre- 
sented.    Ibid, 

3.  The  law  does  not  presume  malioe  against  a  judicial 
officer  because  he  renders  an  illegal  judgment,  or  be* 
cause,  in  the  discharge  of  iiis  official  functions,  be  does 

an  ill^al  act.     Oampbdlvs.  The  State 863 

4.  When  goods  delivered  to  a  common  carrier  for  trans- 

Eortation  were  seized  by  legal  process  and  takea  out  of 
is  possession  by  the  sheriff,  and  the  carrier  forthwith 
gave  notice  to  tne  consignor  and  consignee,  and  they 
made  no  reply  and  took  uo  further  notice  of  the  pro- 
ceedings: 
Held,  That  the  carrier  hi^  a  right  to  presume  they  had 
abandoned  tlie  property,  as  subject  to  the  legal  process 
which  had  seized  it.  Savannah,  G.  &  N.  A.  IL  R. 
Co,v8.  Wilcox,  Gibbs  it  Co 432 

5.  Goods  are  prima  facie  presumed  to  have  been  re- 
ceived by  a  carrier  in  good  order  for  shipment^  and  if 

.  they  were  not  so,  it  is  for  the  carrier  to  show  it.    Breed, 
lessee,  V8.  Mitchell 533 

See  Eailroads,  S,  17. 

PKINCIPAL  AND  AGENT. 

1.  If  one  adopt  a  contract  made  with  his  agent,  who  had 
no  authority  to  make  such  a  contract,  he  must  adopt 
it  entirely ;  he  cannot  adopt  a  part  and  repudiate  a 
part.    Southern  Express  Co.  vs.  Palmer  &  Co 85 

• 

2.  The  purchaser  of  cotton,  who  stores  the  same  with  a 
warehouseman,  is  liable  for  the  storage,  notwithstand- 
ing he  is  the  agent  of  a  third  party  in  making  the  pur- 
chase, unless  he  disclose  the  fact  of  his  agency,  and  his 
principal,  to  the  warehouseman.  Oarrard,  e£r,  vs. 
Moody 96 

3.  If,  after  such  storage,  the  bailee  ascertained  the  agency, 
and  elected  to  go  on  the  principal  for  his  claim  for 
storage  he  would  be  bound  by  such  election;  and  when 
the  Court  charged  this  principle,  and  further  charged, 
that,  "To  make  inquiries  as  to  whether  the  principal 
be  liable,  to  request  that  his  accounts  be  forwarded  to 
the  principal  to  ascertain  if  he  will  pay  them,  will  not 
be  an  election,  there  must  be  an  intent  to  look  to  an 
ascertained  principal  alone  for  payment  to  constitute 
an  election,^'  it  was  not  error — the  more  especially  when 
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the  whole  charge  is  looked  to  in  connection  with  the 
evidence  on  this  point  in  this  case.    Ibid, 

4.  When  the  Court  fully  and  distinctly  leaves  the  ques- 
tions as  to  the  agency  and  election  to  the  jury,  it  was 
not  error — ^at  least  not  such  error  as  to  authorize  a  new 
trial,  for  the  Court  to  have  refused  to  allow  a  witness 
to  testify:  '^That  after  the  presentation  of  the  account 
to  A.  B.  (the  alleged  principal)  by  the  attorney  of  de- 
fendant, which  fact  was  known  to  the  executor  of  the 
purchaser  of  the  cotton,  the  executor  paid  to  A.  B. 
about  $8,000  00  due  by  the  testator  to  A.  B.  on  a  guar- 
anty."   Ibid. 

5.  Such  evidence  may  exhibit  the  equity  of  the  principle 
why  an  election  should  discharge  the  agent,  but  it  would 
not  tend  to  establish  the  point  in  issue,  as  against  the 
creditor,  to-wit:  Had  he  made  an  election?    Ibid. 

6.  Where  an  agent  and  overseer  sues  his  employer  on  an 
open  account,  for  his  services  rendered  as  such,  it  is 
competent  for  the  defendant  to  prove  and  recoup  the 
damages  sustained  by  him  in  consequence  of  the  failure 
of  the  plaintiff  to  enforce  the  provisions  of  the  contract 
made  by  him  as  the  agent  of  the  defendant,  with  the 
freedmen.     Lee  vs.  Clements 128 

7.  When  money,  goods  or  supplies  are  furnished  by  the 
owner  of  a  plantation  to  his  agent  and  manager  there- 
of, to  be  advanced  to  the  freedmen  in  his  employ,  to  be 
paid  for  at  the  end  of  the  year  out  of  their  share  of 
the  crop,  and  the  same  has  been  received  by  such  agent 
or  manager,  the  burden  of  proof  to  show  that  he  has 
made  a  proper  application  of  such  money,  goods  and 
supplies  for  the  benefit  of  the  owner,  is  upon  him,  but 
the  more  especially  is  it  so  when  the  agent  and  mana- 
ger is  specially  instructed  to  keep  a  regular  account  of 
his  receipts  and  disbursements,  as  in  this  case,  other- 
wise the  owner  of  the  plantation  cannot  make  a  fair 
and  just  settlement  with  his  laborers  at  the  end  of  the 
year.     Ibid. 

8.  If  the  plaintiff  failed  and  neglected,  as  the  agent  and 
manager  of  the  defendant,  to  keep  a  r^ular  account  of 
his  receipts  and  disbursements,  when  he  was  specially 
requested  to  do  so,  and  in  consequence  thereof,  the  de- 
fendant has  been  damaged  by  such  negligence,  then  he 
is  entitled  to  recoup  such  damages,  and  nave  the  same 
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deducted  from  the  plaintiiSP's  claim  for  bis  services  as 
sach  agent  and  manager.     Ibid. 

9.  Where  M.  had  cotton  stored  at  a  warehouse,  and  sold 
forty-three  bales  to  Y.  for  himself,  and  fifty-six  bales 
to  him  as  the  agent  of  E.,  and  one  hundred  and  seven 
bales  to  him  as  the  agent  of  W.,  and  the  bills  for  the 
cotton  being  made  to  Y.,  because  he  told  M.  that  he 
would  pay  the  storage,  and  the  question  on  trial  was 
whether  Y.  was  responsible  for  the  storage  of  any 
more  of  the  cotton  than  the  forty-three  bales  purchased 
for  himself: 

Hdd,  That  this  depends  upon  the  &ct  whether  the  credit 
was  given  to  Y.  for  the  storage  of  the  entire  lot,  or 
whether  any  part  of  it  was  stored  on  the  credit  of  £. 
or  W.     Younffvs.  Moody^ 448 

10.  If  the  supervisor  of  a  railroad,  who  has  authority  to 
purchase  cross-ties  for  his  principal,  contracts  with  a 
party  for  their  purchase,  stating  to  the  seller  that  his 
principal  wants  them  to  lend  to  another  railroad  to 
which  it  had  promised  them,  and  the  cross-ties  are  fur- 
nished and  put  on  the  cars  of  the  road  whose  agent 
has  thus  contracted  for  them,  such  road  is  liable  for 
their  payment,  notwithstanding  the  statement  as  to  the 
purpose  for  which  they  were  purchased  be  not  true, 
and  the  real  fact  was  that  the  supervisor  was  the  agent 
of  another  party  in  making  the  purchase.  The  seller 
is  not  affect^  by  the  truth  or  falsehood  of  the  state- 
ment.   Sovihwedem  R,  R.  Co,  V8.  KnM  &  Co 516 

« 

PRINCIPAL  AND  SECURITY. 

1.  Where  a  proposition  is  made  by  the  principal  debtor 
in  the  judgment  to  pay  less  than  one-half  in  satis&o- 
tion  thereof,  to  which  the  plaintiff  assented,  provided 
tiie  payment  should  be  made  within  thirty  days,  this, 
without  more,  did  not  injure  the  surety  or  increase  his 
risk,  or  expose  him  to  greater  liability,  by  which  he 
would  be  discharged.    Sullivan  vs.  Hugdy 486 

2.  Where,  pending  an  action  on  a  sheriff's  bond,  the 
sheriff  and  one  of  the  securities  die,  the  plaintiff  may 
proceed  a^inst  the  surviving  securities.  BvJloek^ 
Goi/r,  vs.Ktng  et  al. 650 
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PROMISSORY  NOTES. 

1.  A  promissory  note  was  given^  payable  at  twelve 
months.  The  note  was  transferrea  by  the  i>ayee,  and 
a  few  days  after  its  maturity,  the  transferree  or  bearer 
indorsed  the  note  to  plaintiff.  It  does  not  distinctly 
appear  from  the  evidence  whether  the  first  transfer  was 
made  before  or  after  the  maturity  of  the  note.  The 
defense  against  the  note  was  that  the  payee  procured  it 
by  duress  or  threats  amounting  to  fraud.  The  Court 
charged  the  jury,  that  if  the  note  was  procured  by 
duress  (stating  what  constitutes  duress,)  and  the  plain- 
tiff came  into  possession  of  the  note  after  it  fell  due, 
they  would  find  for  the  defendant : 

Heldj  That  this  charge  of  the  Court  was  error,  inas- 
much as  it  assumes  that  the  first  transfer  of  the  note 
was  not  made  until  after  its  maturity.  If  the  first 
transferee  came  into  the  possession  of  the  note  before 
it  was  due,  aud  the  law  presumes  he  did,  unless  the 
contrary  was  proven,  then,  under  the  decision  in  i2o&- 
inaon  vs.  Vaaon  et  cU,,  37  Georffia^  66,  the  defenses 
could  not  be  set  up  against  him,  and  his  indorsee 
holds  the  note  free  from  all  the  equities  against  which 
it  was  protected  in  his  hands.    Iiogan  vs.  Moored  al.  156 

2.  When  the  maker  and  indorser  of  a  promissory  note 
are  dead,  and  the  administrator  of  the  maker  is  also 
executor  of  the  indorser,  and  suit  is  brought  on  the 
note  against  him  in  both  capacities,  though  the  judg- 
ment aoes  not  specify  the  relation  of  maker  and  in-  - 
dorser,  it  is  good  against  him,  at  least,  so  far  as  he  is  * 
the  representative  of  the  maker,  and  if  levy  be  made 
accordingly,  he  cannot  arrest  it  on  that  ground  by  aflS- 
davit  of  illegality.     Woolfolk^  adm^r  andea^Vy  vs.  Kyle  419 

3.  When  a  suit  was  pending  on  a  promissory  note  dated 
January  Ist,  1860,  for  $240  00,  due  one  day  after  date, 
made  by  C.  McCalla,  with  a  memorandum  on  the  back 
thereof  as  follows :  "  The  within  note  to  be  paid  when 
C.  McCalla  collects  a  certain  note  on  Thomas  Pledger 
for  $261  00.'^  And  it  was  in  proof,  by  a  witness,  who 
was  present  when  the  note  was  made,  that  it,  ''  the 
note,  was  given  for  a  note  the  payee  had  on  Pledger, 
which  C.  McCalla  was  to  collect ;  when  collected,  he 
was  to  pay  the  note  sued  on.  The  payee  was  to  pay 
C.  McCalla  for  his  services.  The  memorandum  was 
made  at  the  same  time  as  the  note : '' 

Vol.  xlyui.  49. 
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Heldy  That  these  &ct8  were  proper  to  be  ooasidered  by 
the  jury  in  determining  what  the  parties  meant  by  the 
note  and  memorandam,  and  thflt  it  was  error  in  the 
Conrt  to  charge  the  jury  that  they  oonld  only  consider 
it  as  it  tended  to  show  fraud  or  want  of  consideration. 
MeCaUavs.  McOaUa 603 

4.  If  the  &ct8  show  that  it  was  the  intent  of  the  parties/ 
by  this  note  and  memorandum,  simply  to  make  C. 
McCalla  an  agent  to  collect  the  Pledger  note,  then  his 
liability  would  depend  on  whether  ne  did  collect  it, 
and  if  not,  whether  he  failed  to  use  that  diligence 
which  it  is  the  duty  of  a  paid  agent  to  use.     Ibid, 

EAILROADS. 

1.  Where  a  railroad  company  claims  title  to  land,  as 
having  been  condemned  under  the  provisions  of  its 
charter,  the  burden  of  proof  is  upon  the  company  to 
show  a  strict  compliance  with  its  terms.  Mobley  ««. 
Breed,  lessee « 44 

2.  Upon  the  trial  of  the  issue  as  to  whether  land  was 
legally  condemned  under  the  provisions  of  the  charter 
of  a  railroad  company,  it  was  error  to  allow  a  witness 
to  testify  that  'Hhe  assessment  was  made  in  accordance 
with  the  provisions  of  the  charter,  and  all  the  notices 
required  to  be  served,  were  either  served  or  waived  by 
the  parties,"  although  the  original  papers  may  have 
been  lost  or  destroyed.     Ibid. 

3f  Where  the  owner  of  land,  through  which  a  proposed 
railroad  will  run,  contracts  to  accept  payment  for  his 
land  in  the  stock  of  said  company,  upon  the  consolida- 
tion of  said  company  with  anothw,  said  land-owner 
is  not  compelled  to  accept  the  stock  of  said  new  com- 
pany.    Ibid. 

4.  When,  during  the  late  war,  a  company  of  men  organ- 
ized as  soldiers,  though  unarmed,  were  on  their  way 
from  Columbus  to  Atlanta,  with  the  open  intent  to 
offer  themselves  to  Governor  Brown  for  service  as  sol- 
diers in  the  Confederate  army,  and  a  railroad  company 

^  received  them  on  its  cars  as  soldiers,  with  their  baggage, 
the  transportation  to  be  paid  for  by  the  State  or  Con- 
federate authorities : 

Held,  That  both  the  company  of  men  and  the  railroad 
company  were  engaged  in  an  ili^^al  transaction,  and 
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the  rule  in  pari  delicto j  etc.,  applies  to  a  suit  against  v 

the  railroad  company  for  negligence  in  its  duty  as  a 
common  carrier.    Redd,  esc'r,  tw.  Muscogee  B.  R.  Co.,  102 

6.  But  when  it  appeared  by  the  proof  that  one  of  the 
soldiers  having  with  hitn  a  negro  slave,  and  the  rail- 
road company  refused  to  carry  the  slave  as  a  soldier, 
or  as  a  part  of  or  adjunct  to  the  company,  but  deman- 
ded and  received  from  the  soldier  fare  for  said  slave  as 
an  ordinary  passenger,  the  rule  in  pari  delicto  does  not 
apply,  and  if  the  owner  of  the  slave  is  injured  by  the 
negligence  of  the  road,  he  can  recover  for  the  injury. 
Ibid. 

6.  A  member  of  a  chartered  company  may,  by  his  acqui- 
escence or  presumed  assent,  become  bound  by  the  acts 
of  his  company,  and  thereby  be  disabled  from  setting 
them  up  as  a  defense,  when  he  could  have  so  set  them 
up  were  it  not  for  such  presumed  ratification.     May 

V8.  Memphis  B.  JB.  iJ.  Ch 109 

7.  The  original  contract  between  the  stockholders  of  a 
railroad  company,  aa  contained  in  the  charter,  cannot 
be  materially  or  essentially  altered  by  an  amended 
charter,  so  as  to  bind  the  subscribers  thereto  without 
their  consent.    Ibid. 

8.  The  presumption  of  the  law  is  that  the  owner  of  a  lot 
is  acquainted  with  the  condition  of  his  own  property, 
if  a  natural  person,  and  if  an  artificial  one,  that  it  has 
such  knowledge  through  its  agents  and  employees. 
Nebon  vs.  Geniral  Railroad  and  Banking  Company..,  152 

9.  An  action  of  trespass  quare  dausum  /regit,  which  sets 
forth  that  the  defendant  had,  without  authority  of  law 
and  without  consent  of  the  plaintiff,  built  a  railroad 
upon  the  plaintiff's  land  and  had  used  and  occupied  it 
for  a  right  of  way  since  1858  (more  than  seven  years) 
is  not  demurrable,  on  the  ground  that  on  its  race  it 
shows  the  plaintiff's  right  to  be  barred  by  the  statute 
of  limitations.     Atlantic  and  Gulf  Railroad  Company 

vs.  FuUeTy  trustee %!..  423 

10.  The  owner  of  land  taken  by  a  railroad  company  for 
right  of  way  is  not  debarred  of  his  action  for  trespass, 
because  the  charter  authorizes  the  company,  in  a  par^ 
ticular  way,  to  so  appropriate  the  land,  unless  the 
company  have  pursued  the  mode  pointed  out,  and  thus 
acquirea  the  legal  right.    Ibid. 
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11.  When  in  a  suit,  against  a  railroad  company,  for  kill- 
ing the  plaintiff's  mule  by  the  negligent  running  of  its 
trains,  it  appeared  that  the  mule  was  found  dead  near 
the  track  one  morning,  under  circumstances  indicating 
that  it  had  been  killed  by  the  train,  which  had  passed 
that  way  during  the  previous  night,  and  it  further  ap- 
peared that  the  place  where  the  mule  was  killed  waa 
in  a  field,  into  which  the  plaintiff  had  turned  it  with 
other  stock  to  graze,  and  that  said  field  was  a  common 
inclosure  of  the  plaintiff's  land  and  the  railroad  track — 
the  plaintiff's  fence  on  two  sides,  running  over  the 
right  of  way  to  the  track,  and  with  cattle-pits  across 
the  track : 

Held,  That  under  such  circumstances  the  railroad  com- 
pany was  not  liable  for  killing  the  mule,  unless  there 
was  some  actual  negligence  of  the  persons  managing 
the  train,  and  it  appearing  affirmatively  by  the  evi- 
dence, (without  contradiction)  that  there  was  no  negli- 
gence or  want  of  care,  and  the  jury  having  found  for 

;  the  plaintiff,  the  Judge  ought  to  have  granted  a  new 
trial.    Macon  and  Augusta  i2.  JS.  Ob.  V8.  Vaughn 464 

12.  When  there  was  a  trial  of  a  suit  for  damages  for  kill- 
ing the  plaintiff's  cow,  against  a  railroad  conapany,  and 
the  declaration  claimed  as  a  part  of  the  damages,  ex- 
penses of  litigation,  under  section  2801  of  Irwin's  Re- 
vised Code: 

Held,  That  it  was  not  error  in  the  Court  to  permit  the 
plaintiff  to  prove  "that  he  offered  to  compromise,  that 
they  refused  and  offered  to  pay  him  $30  00.     He  re- 

.  fused  to  take  $50  00,  but  was  willing  to  settle  witboat 
suit."  Selma,  Rome  and  Dalton  Railroad  Company  w. 
Fleming 514 

13.  In  an  action  against  a  railroad  company  for  killing 
a  cow  of  the  plaintiff  by  the  running  of  its  cars,  it  was 
not  error  in  the  Court  to  refuse  to  charge  as  requested : 
"  If  plaintiff's  cow  fell  down  a  bank  and  rolled  under 
the  train  after  the  engine  passed  her,  or  if  the  cow 
jumped  on  the  track  fifteen  feet  in  front  of  the  engine, 
then  the  accident  was  unavoidable  and  the  company  is 
not  liable."  Whether  the  company  was  negligent  or 
not  it  was  for  the  jury  to  find,  and*  it  was  not  tlie  duty 
of  the  Court  to  decide  whether  or  not,  under  such  cir- 
cumstances, there  was  negligence.  76icf. 
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14.  If  the  supervisor  of  a  railroad,  who  has  authority  to 
purchase  cross- ties  for  his  principal,  contracts  with  a 
party  for  their  purchase,  stating  to  the  seller  that  his 
principal  wants  them  to  lend  to  another  railroad  to 
which  it  had  promised  them,  and  the  cross-ties  are  fur- 
nished and  put  on  the  cars  of  the  road  whose  agent  has 
thus  contracted  for  them,  such  road  is  liable  for  their 
payment,  notwithstanding  the  statement  as  to  the  pur- 
pose for  which  they  were  purchased  be  not  true,  and 
the  real  fact  was  that  the  supervisor  was  the  agent  of 
another  party  in  making  the  purchase.  The  seller  is 
not  affected  by  the  truth  or  falsehood  of  the  statement. 
SotUhwestem  Railroad  Company  V8,  Knott  &  Co 516 

15.  When,  withoutauthority  of  law,  a  railroad  company, 
thirty  years  ago,  changed  the  public  road  at  one  of  its 
crossings,  cut  out  a  new  road,  and,  at  some  expense, 
built  a  bridge  over  a  stream  said  new  road  crossed ;  and, 
by  common  consent,  the  old  road  was  abandoned  and 
the  new  one  used  by  the  public: 

Heldf  That  the  railroad  company,  in  the  absence  of  any 
contract  so  to  do,  is  not  bound  to  keep  up  said  bridge, 
and  the  mere  fact  that  the  company  first  built  it,  and 
that  it  has  since,  at  various  times,  repaired  it,  (it  being 
near  one  of  its  depots,)  does  not  make  an  implied  con- 
tract with  the  county  that  the  company  will  keep  it  in 
repair.  Brookins,  Ordinary,  vs.  Ckntral  Railroad  and 
Banking  Company 523 

16.  A  non-resident  of  this  State,  who  is  the  lessee  of  a 
railroad  in  this  State,  and  therefore  liable  to  be  sued  as 
was  the  railroad  company,  is  none  the  less  liable  to  be 
proceedefl  against  by  attachment  as  other  non-residents 
are.    Breed,  lessee,  vs.  Mitchell 533 

,17.  When  a  suit  was  brought  against  a  railroad  company 
for  damages  caused  to  the  plaintiff  by  his  falling  into 
an  excavation  made  by  the  company  across  the  public 
highway,  and  it  appeared  in  proof  that  the  public  high- 
way had  for  years  run  in  a  particular  place;  that  on 
the  approach  of  the  railroad  constructors  to  that  place, 
the  road  had  been  turned  so  as  to  take  a  different  route; 
that  within  a  week  or  ten  days  after  the  change,  the 
plaintiff,  traveling  the  road  with  his  wagon  and  team, 
had  taken  the  old  route,  it  being  in  the  night,  and  had 
been  stopped  by  the  cut  or  excavation ;  that  he  had  got 
out  of  his  wagon  to  see  what  was  the  matter,  and  in 
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Eassing  to  the  front  had  &llen  into  the  cat  and  broken 
is  thighy  80  as  to  cause  him  great  pain,  expense  and 
loss  of  time,  and  so  as  to  lessen  his  effectiveness  as  a 
working  man  one-fourth,  for  life,  and  so  as  to  shorten 
his  leg  by  three  inches : 
Hddy  That  the  burden  of  showing  that  the  route  of  the 
road  had  been  le^llj  changed,  was  upon  the  defend- 
ant, and  this  could  onlj  be  shown  by  production  of  the 
order,  or  by  proof  of  such  long  established  usage  as  to 
justify  a  presumption  of  such  order.  AtUmta  and 
Richmond  Air  Line  Railroad  Company  vs.  Wood 565 

18.  The  measure  of  damages  in  such  a  case  is  the  actual 
injury  suffered.  Tliis  may  include  bodily  and  mental 
suffering.  And  when  the  Court  added  to  this  charge 
that  the  jury  might  include  "the  injury  to  his  pride, 
his  manhood : " 

Heldf  That  whilst  the  latter  language  is  not  strictly  ac-  . 
curate,  yet,  as  the  proof  shows  that  the  plaintiff  was 
permanently  deformed  by  being  lamed  for  life,  the 
jury  may  well  have  understood  the  Court,  as  referrii^ 
by  his  words  to  this  deformity,  and  as  the  verdict  is 
not  excessive,  this  Court  will  not  disturb  it.    Ibid, 

RATIFICATION.    See  Prindpal  and  Agent,  1. 

RECEIVER. 

A  receiver  appointed  by  a  Chancellor  to  "collect'*  the 
effects  belonging  to  a  corporation,  a  defendant  in  a  suit 
pending  in  chancery,  has  no  authority  to  bring  a  suit 
in  order  to  get  possession  of  the  effects,  unless  be  be 
specially  authorized  so  to  do  by  the  order  of  the  Chan- 
cellor, and  if  he  bring  such  suit  and  &il  to  show  the 
order,  he  cannot  recover.    Soreven,  receiver,  m.  Clarke.    41 

RECOUPMENT. 

1.  Where  an  agent  and  overseer,  sues  his  employer  on  an 
open  account  for  his  services  rendered  as  such,  it  is  com- 
petent for  the  defendant  to  prove  and  to  recoup  the 
damages  sustained  by  him,  in  consequence  of  the  fail- 
ure of  the  plaintiff  to  enforce  the  provisions  of  the 
contract,  made  by  him  as  the  agent  of  the  defendant, 
with  the  freedmen.     Lee  vs,  Clemenis 128 
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2.  If  the  plaii^iff  failed  and  n^lected^  as  the  agent  and 
manager  of  the  defendant,  to  keep  a  regular  aAXX)unt 
of  his  receipts  and  disbursements,  when  he  was  spe-  . 
ciallj  requested  to  do  so,  and  in  consequence  thereof 
the  defendant  has  been  damaged  by  such  n^ligence, 
then  he  is  entitled  to  recoup  such  damages,  and  have 
the  same  deducted  &om  the  plaintiff's  claim  for  his 
services  as  such  agent  and  manager.     Ibid. 

3.  When  the  landlonl  failed  to  repair  the  roof  of  the 
store-house,  after  notice  of  its  leaky  condition,  and  his 
tenant's  goods  were  damaged  thereby,  the  tenant  is  en^ 
titled  to  recoup  the  amount  of  such  damages  as  against 
a  distress  warrant  for  the  rent.  Gutkman  vs.  Vastle- 
berry • t 172 

REGISTRY.    See  Deecfo,  11. 

RELEASE.    See  Partnership,  6. 

RES  GESTiE.    See  Criminal  Law,  28,  42. 

ROADS  AND  BRIDGES. 

1.  Under  the  Act  of  December  6th,  1806,  granting  to 
the  Inferior  Courts  of  the  several  counties  of  this  State, 
jurisdiction  to  authorize  the  establishment  of  bridges 
and  ferries,  etc.,  it  was  not  within  the  powefs  of  the  In- 
ferior Court  of  Floyd  county  to  grant  to  any  person 
the  exclusive  right  to  build  and  establish  brid^upon 
the  Coosa  and  Etowah  rivers,  for  three  miles  from  the 
junction  of  said  rivers  in  said  county,  nor  had  the  said 
Court  or  its  successor,  the  Ordinary,  under  any  law  pass- 
ed since  1806,  any  such  authority,  and  the  order  of  the 
Inferior  Court  granting  the  exclusive  privily  con- 
tended for,  is  without  authority  and  void.     Wright  et 

al,  vs,  Nagle  et  al 367 

2.  When,  without  authority  of  law,  a  railroad  company, 
thirty  years  ago,  changed  the  public  road  at  one  of  its 
crossings,  cut  out  a  new  road,  and,  at  some  expense, 
built  a  bridge  over  a  stream  said  new  road  crossed; 
and,  by  common  consent,  the  old  road  was  abandoned 
and  the  new  one  used  by  the  public: 

Held,  That  the  railroad  company,  in  the  absence  of  any 
contract  so  to  do;  is  not  bound  to  keep  up  said  bridge, 
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and  the  mere  &ct  that  the  company  first  hoilt  it,  and 
that  it  has  since,  at  various  times,  repaired  it,  (it  being 
near  one  of  its  depots,)  does  not  make  an  implied  con- 
tract with  the  county  that  the  company  will  keep  it  in 
repair.  Brookins,  Ordinary ,  vs.  Central  RaiJbroad  and 
Banking  Company «...  S23 

3.  When  a  suit  was  brought  against  a  railroad  company 
for  damages  caused  to  the  plaintiff  by  his  falling  into 
an  excavation  made  by  the  company  across  the  public 
highway,  and  it  appeared  in  proof  that  the  public  high- 
way had  for  years  run  in  a  particular  place ;  that  on 
the  approach  of  the  railroad  constructors  to  that  plaoe^ 
the  road  had  been  turned  so  as  to  take  a  difierent  route; 
that  within  a  week  or  ten  after  the  change,  the  plain- 
tiff, traveling  the  road  with  his  wagon  and  team,  had 
taken  the  old  route,  it  being  in  the  night,  and  had  been 
stopped  by  the  cut  or  excavation;  that  he  had  got 
out  of  his  wagon  to  see  what  was  the  matter,  and  in 
passing  to  the  front  had  fiillen  into  the  cut  and  broken 
his  thigh,  so  as  to  cause  him  great  pain,  expense  and 
loss  of  time,  and  so  as  to  lessen  his  effectiveness  as  a 
working  man  one-fourth,  for  life,  and  so  as  to  shorten 
his  leg  by  three  inches: 

Hddj  Tiiat  the  burden  of  showing  that  the  route  of  the 
road  had  been  legally  changed,  was  upon  the  defend- 
ant, and  this  could  only  be  shown  by  production  of  the 
order,  or  by  proof  of  such  long  established  usage  as  to 
justify  a  presumption  of  such  order.  AikmJta  is  R.  A. 
L.  Railroad  Company  ff8»  Wood 565 

EULE  AGAINST  OFFICER. 

1.  When  money  was  raised  by  the  sheriff  under  a  fi.fa, 
in  favor  of  A,  against  B  and  C,  the  holder  of  an  older 
fi.  fa.,  placed  the  same  in  the  hands  of  the  sheriff  to 
claim  the  money,  and  gave  him  notice  to  hold  the 
money  for  distribution  by  the  Court,  and  the  defendant 
instituted  proceedings  under  the  Relief  Act  of  1868,  to 
reduce  the  older  Judgment,  and  pending  these  proceed- 
ings, though  unoer  the  belief  that  they  had  been  aban- 
doned, the  sheriff  had  paid  the  money  over  to  the  older 
fi,fa,f  which  had,  in  the  meantime,  been  purchased  by 
A,  the  holder  of  the  younger /I.  /a.,  and  the  proceed- 
ings to  reduce  the  other  judgment  were  afterwards 
abandoned  by  the  defendants : 
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Heldj  That  it  was  error  in  the  Court,  on  the  motion  of 
the  defendant,  to  direct  the  money  thus  paid  upon  the 
older  ^. /a.  to  be  indorsed  as  a  credit  upon  the  younger 
fi.fa.    Moaea  m.  FleweUen 23 

2.  Two  attachments  were  placed  in  the  hands  of  a  sheriff 
and  levies  made,  and  whilst  the  property  was  in  the 
possession  of  the  sheriff  the  defendant  gave  replevy 
bonds,  the  security  justifying,  and  stated  in  the  answer 
of  the  sheriff,  to  have  been  at  the  time  a  citizen  of  the 
State  of  Georgia,  and  no  exception  was  taken  to  the 
bonds  at  the  return  term  of  the  attachments ;  at  the 
trial  terra,  judgments  were  rendered  against  the  prin- 
cipal and  security,  and  executions  placed  in  the  hands 
of  the  sheriff,  who  made  returns  of  nulla  bona;  the 
plaintiff  petitioned  the  Court  for  a  rule  against  the 
sheriff,  wno  set  up  the  above  stated  facte  in  his  answer, 
and  also  that  he  had  acted  in  good  faith  ;  the  answer 
was  not  traversed.  The  Court  did  not  commit  error 
in  refusing  to  make  the  rule  absolute.  Nagle,  adm'r, 
V8.  Lumpkin^  sheriff ^ 521 

SALE,    See  Railroads,  14. 

SERVICE. 

1.  Where  an  action  was  brought  by  A  for  the  use  of  B, 
against  C,  and  it  appeared  on  the  face  of  the  declara- 
tion that  the  suit  was  brought  for  the  use  of  B,  and  Q 
acknowledged  service  and  waived  a  copy  of  the  decla- 
ration before  the  writ  was  filed : 

Heldf  That  the  acknowledgment  of  service  and  waiver 
of  copy,  so  charges  C  with  notice  of  the  equitable  rights 
of  B,  that  he  cannot  afterwards,  before  the  writ  is  ac- 
tually filed,  buy  up  a  debt  against  A  and  plead  it  as  an 
offset,  unless  he,  in  some  way,  aflSrmatively  makes  it 
appear  that  when  he  did  so  acknowledge  service,  he 
diq  not  know  the  suit  was  for  the  use  of  B.  A 
mere  general  statement  that  when  he  bought  the  offset 
he  did  not  know  of  the  transfer  to  B,  is  insufficient. 
Whitaker,for  use^etc,  vs.  Pope 13 

2.  Service  of  the  bill  of  exceptions  by  counsel  for  plain- 
tiff in  error,  by  mailing  the  same  addressed  to  the  at- 
torneys of  defendants,  is  insufficient.  Clarke  vs.  Lyon 
etal 125 
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3.  Where  service  of  the  bill  of  exceptions  is  perfected  by 
counsel  for  plaintiff  in  error,  such  service  must  be  au- 
thenticated by  an  affidavit  made  by  such  attorney  at 
the  time  of  the  service,  and  attached  to  the  bill  of  ex- 
ceptions.   Ibid* 

SETTLEMENT.    See  Judgment,  6. 

SET-OFF. 

1.  Where  an  action  was  brought  by  A  for  the  use  of  B, 
against  C,  and  it  appeared  on  the  &ce  of  the  declara- 
tion that  the  suit  was  brought  for  the  use  of  B,  and  C 
acknowledged  service  and  waived  a  copy  of  the  de- 
claration before  the  writ  was  filed : 

Seldy  That  the  acknowledgment  of  service  and  waiver 
of  copy,  so  charges  C  with  notice  of  the  equitable  rights 
of  B,  that  he  cannot  afterwards,  before  tne  writ  is  act- 
ually filed,  buy  up  a  debt  i^inst  A  and  plead  it  as  an 
offiet,  unless  he,  in  some  way,  affirmatively  makes  it 
appear  that  when  he  did  so  acknowledge  service,  he 
did  not  know  the  suit  was  for  the  use  of  B.  A  mere 
eeneral  statement  that  when  he  bought  the  ofiset  he 
di^  not  know  of  the  transfer  to  B,  is  insufficient. 
WhUakeTjfor  use,  etc.,  V8,  Pope 13 

2.  A  set-off  is  a  cross  action ;  a  debt  cannot  be  pleaded 
as  a  set-off,  if  there  be  at  the  time  a  suit  pending  against 
the  plaintiff  for  the  same  debt  in  fiivor  of  one  who  was 
at  the  bringing  of  said  suit  the  true  owner  of  the  said 
set-off.     Ibid. 

3.  The  maker  of  a  promissory  note,  payable  to  a  part- 
nership, at  sixty  days,  cannot  set  up  a  defense  against 
the  note  that  it  was  agreed  between  him  and  two  of 
the  partners,  when  the  goods  were  bought  and  the  note 
piven,  that  it  should  be  settled  at  a  future  time  by  be- 
ing credited  on  an  account  held  by  the  maker  on  one 
of  those  two  partners,  the  other  partner  not  being  a 
party  to  such  agreement.    Harper  V8,  Wrigley  &  Knott  495 

SHERIFF. 

1.  When  money  was  raised  by  the  sheriff  under  a  jL  fcL 
in  favor  of  A,  against  B  and  C,  the  holder  of  an  older 
fi,  fa,y  placed  the  same  in  the  hands  of  the  sheriff  to 
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claim  the  money,  and  gave  him  notice  to  hold  the 
money  for  distribution  by  the  Court,  and  the  defend- 
ant instituted  proceedings  under  the  Relief  Act  of 
1868,  to  reduce  the  older  judgment,  and  pending  these 
proceedings,  though  under  the  belief  tnat  they  had 
been  abandoned,  uxe  sheriff  had  paid  the  money  over 
to  the  older  ji.  /a.,  which  had,  in  the  meantime,  been 
purchased  by  A,  the  holder  of  the  younger  ji.  fa.,  and 
the  proceedings  to  reduce  the  other  judgment  were 
afterwards  abandoned  by  the  defendants : 
Held,  That  it  was  error  in  the  Court,  on  the  motion  of 
the  defendant,  to  direct  the  money  thus  paid  upon  the 
older  fi.  fa.  to  be  indorsed,  as  a  credit  upon  the  younger 
Ji,  fa.    Mosea  vs.  Flewellen 23 

2.  Where,  in  October,  1858,  the  sheriff  took  an  insuffi- 
cient \ml  bond,  and  at  the  first  term  thereafter,  the 
plaintiff  proceeded  to  have  the  sheriff  and  his  securi- 
ties on  his  official  bond,  declared  by  the  judgment  of 
the  Court,  special  bail  for  the  defendant,  and  having 
obtained  judgment  for  his  debt,  he  proceeded  by  scire 
famis  to  make  the  sheriff  and  his  securities  liable  as 
bail,  but  failing  in  this,  in  consequence  of  a  plea  that 
the  defendant  was  dead,  he  appealed  and  dismissed  the 
scire  facias,  and  in  June,  1866,  commenced  suit  oa 
the  sheriff's  official  bond  for  failure  to  take  bail : 

Held,  That  having  elected  to  hold  the  sheriff  and  his 
securities  liable  as  bail,  the  plaintiff  is  concluded  by 
the  remedy  he  has  chosen,  and  cannot  now  resort  to 
the  official  bond  of  the  sheriff.  Mosdy,  adw^x,  vs. 
Lyon  etal 398 

3.  Two  attachments  were  placed  in  the  hands  of  a  sher- 
iff and  levies  made,  and  whilst  the  property  was  in  the 
possession  of  the  sheriff,  the  defendant  gave  replevy 
bonds,  the  security  justifying,  and  stated  in  the  answer 
of  the  sheriff  to  have  been,  at  the  time,  a  citizen  of  the 
State  of  Greorgia,  and  no  exception  was  taken  to  the 
bonds  at  the  return  term  of  the  attachments ;  at  the 
trial  term,  judgments  were  rendered  against  the  prin- 
cipal and  security,  and  executions  placed  in  the  hands 
of  the  sheriff,  who  made  returns  of  nulla  bona;  the 
plaintiff  petitioned  the  Court  for  a  rule  against  the 
sheriff,  who  set  up  the  above  stated  Sxcia  in  his  answer, 
and  also  that  he  had  acted  in  good  faith ;  the  answer 
was  not  traversed.    The  Court  did  not  commit  error 
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in  refusing  to  make  the  rale  absolute.     Nagkj  adnCr, 

V8.  Lumpkin 521 

4.  Where,  pending  an  action  on  a  sheriff's  bond,  the  sher- 
iff and  one  of  the  securities  die,  the  plaintiff  may  pro- 
ceed against  the  surviving  securities.  Bulhck^  Gof^r^ 
vs.KingetaL 550 

5.  The  entries  on  the  sheriff's  docket,  (the  sheriff  being 
dead,)  showing  the  payment  of  an  execution  by  the 
security,  are  admissible  in  evidence,  it  being  made  to 
appear  that  the  original  executions  were  lost  and  the 
record  of  the  judgment  being  produced.     WUlingkam 

et  al.  V8.  Smith 580 

SHERIFFS  SALE.    See  Judicial  Sale,  1-3. 

SOUTHERN  EXPRESS  COMPANY. 
See  Carriei'Sy  2-6, 

SPECIFIC  PERFORMANCE, 

See  Equity y  2. 
"   Landlord  and  Tenant,  5. 

STAMPS.    See  Evidence,  9,  10. 

STATE. 

When  the  Governor  of  this  State,  with  other  creditors 
of  the  Brunswick  and  Albany  Railroad  Company,  filed 
a  creditor's  bill  against  the  company,  alleging  that  the 
company  was  insolvent,  and  praying  the  appointment 
of  a  receiver,  the  bill  charging  that  the  State  of  Geor- 
gia was  interested  in  the  assets,  in  so  far  that  it  was 
stated  that  certain  bonds  of  the  company  were  in  cir- 
culation, purporting  to  have  upon  them  the  State's  in- 
dorsement, and  praying,  on  the  part  of  the  State,  that 
the  receiver  miglit  be  appointed  and  tlie  property  pre- 
served until  the  liability  of  the  State  should  be  asoer- 
tained: 

Held,  That  the  Legislature  having,  by  law,  declared  that 
the  indorsement  of  the  bonds  was  illegal  and  void,  it 
was  not  error  in  the  Chancellor,  on  motion  of  the  Gt>v- 
ernor,  to  dismiss  the  State  as  a  party  plaintiff  to. the 
bill,  even  if  the  receiver  had  been  appointed  and  bad 
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possession  of  the  efifects  of  the  company  under  the 
order  of  the  Court.    JS.  &  A.  R.  R.  CJo.  V8\  The  State  415 

STATUTE  OF  FRAUDS. 

See  Frauds f  Statute  of,  1. 

STATUTE  OF  LIMITATIONS. 
See  lAmitationSy  Statute  of,  1-6. 

SUPERSEDEAS.  * 

1.  Where  five  or  six  suits  were  pending  in  the  name  of 
the  Mayor  of  A  ugusta  for  the  use  of  various  parties, 
against  the  principal  and  securities  of  an  auctioneer's 
bond,  the  same  defenses  existing  in  each  case,  and  one 
of  the  cases  was  tried  and  a  veraict  had,  and  the  case 
carried  to  the  Supreme  Court  of  this  State  by  bill  of 
exceptions,  with  a  supersedeas,  and  at  the  same  terra 
of  the  Superior  Court  at  which  this  verdict  was  taken, 
the  Court  permitted  verdicts  and  judgments  in  all  the  , 
cases  to  be  taken,  and  passed  an  order,  without  objec- 
tion from  any  of  the  parties,  directing  that  execution 
should  not  issue  in  any  of  said  ca^  until  the  case  car- 
ried to  the  Supreme  Court  was  disposed  of,  and  the 
case  having  been  decided  in  the  Supreme  Court  was, 
by  writ  of  error,  carried  to  the  Supreme  Court  of  the 
United  States : 

Held,  That  the  order  staying  execution  in  said  cases,  not 
having  been  excepted  to,  is  still  operative  until  the  case 
is  disposed  of  by  the  Supreme  Court  of  the  United 
States,  or  until  said  order  is  set  aside  on  a  motion  for 
that  purpose.  Russell  vs.  (fDimd  ti  al.;  O^Dowd  vs. 
Russellet  al 474 

2.  When  it  appears  from  the  papers  on  file  with  the  clerk 
of  the  Suj>erior  Court  of  this  State  that,  in  a  case  car- 
ried by  writ  of  error  from  this  Court  to  the  Supreme 
Court  of  the  United  States,  proper  steps  have  been 
taken  to  supersede  the  judgment,  the  Courts  of  the 
State  have  no  longer  jurisdiction  of  the  case  until  the 
same  is  disposed  of  by  the  appellate  Court,  or  until, 
by  order  of  said  Court,  the  execution  is  permitted  to 
proceed  for  want  of  a  supersedeas  or  otherwise.    Ibid. 

3.  The  remedy  at  law,  by  affidavit  of  illegality,  is  ade- 
quate to  stop  the  progress  of  the  execution,  and  a  bill 


770  INDEX. 

to  enjoin  them  waa  properly  demurred  to,  as  the  de- 
fendant has  a  complete  and  adequate  remedy  at  law. 
Ibid. 

TAX. 

Before  the  passage  of  the  Act  of  August  24, 1872,  there 
was  no  authority  in  any  officer  to  transfer  an  execution 
for  taxes  so  as  to  entitle  the  transferree  to  enforce  the 
same  by  levy  and  sale  of  the  property  of  the  defend- 
ant,   Smith  V8.  Mason 177 

TAX  COLLECTOR.    See  Oncers,  1,  2. 

TRESPASS. 

1.  An  action  i^inst  a  common  carrier  for  n^ligence  in 
the  performance  of  his  duty  as  a  carrier,  under  a  con- 
tract to  carry,  is  an  action  upon  the  case  ex  delicto^  and 
may  be  joined  with  a  count  in  trover  or  trespass  vi  et 
armia,  but  if  the  action  be  for  n^ligence  alone,  under 
tfie  contract  to  carry,  or  if  the  counts  in  trover  or  tres- 
pass vi  et  a/rmis,  be  abandoned,  the  plaintiff  cannot  re- 
pudiate the  contract,  either  expressed  or  implied,  under 
which  the  carrier  received  the  goods,  and  recover  for 
an  unlawful  taking.  Southern  Expreaa  Company  vs. 
Palmer  &  Go 85 

2.  A  carrier  who  receives  goods  to  carry  from  one  not 
authorized  to  deliver  them  to  him,  is  a  trespasser,  and 
may  be  sued  in  trover  for  the  goods,  as  any  other  ille- 
gal taker  may  be ;  but  if  a  suit  be  brought  against  him 
as  a  carrier,  charging  him  with  having  taken  the  goods 
under  a  contract  with  the  plaintiff^s  agent,  and  with 
neglect  of  duty  under  the  obligations  of  that  contract, 
and  there  be  no  count  for  a  wrongful  taking  or  con- 
version, the  plaintiff  can  only  recover  for  a  breach  of 
duty,  under  the  contract,  as  made  with  his  agent : 

3.  The  contract  in  the  record  between  the  Adams  Ex- 
press Company  and  the  Southern  Express  Company- 
is  an  express  contract,  signed  by  both  parties,  in  whicn 
it  is  specifically  agreed  that  the  Southern  Express  Com- 
pany should  not  be  liable  for  '*  river  risks ''  on  any 
goods  delivered  to  it  for  carriage  by  the  Adams  Ex- 
press Company,  and  if  the  owner  of  the  goods  sue  the 
Southern  Express  Company,  not  as  a  tortious  taker, 
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but  as  a  carrier  nnder  that  contract  for  negligence^  bj 
which  the  goods  were  lost,  he  must  abide  bj  its  terms. 
AliteTy  if  he  sue  in  trover  or  in  trespass  for  an  illegal 
taking  or  conversion.     Ibid. 

4.  The  case  of  the  Southern  Express  Company  vs.  Shea, 
38  Georgia  Reports,  519,  and  the  case  of  the  Southern 
Express  Company  vs,  Cohen  &  Menkoy  45  Georgia  Be- 
ports,  148,  are,  as  to  the  facts  and  the  pleadings,  sim- 
ilar to  the  present  case,  and  must  control  it.    Ibid. 

5.  If  an  action  upon  the  case,  against  a  common  carrier 
for  negligence,  under  his  contract,  be  brought  within 
four  years,  and  after  four  years  have  elapsed,  the  plain- 
tiff amend  his  writ  by  adding  a  count  in  trover,  and  a 
count  for  trespass  vieiarmw;  Query — whether  the  new 
counts  are  barred  ?    Ibid. 

6.  Since  1st  of  January,  1863,  under  section  2960  of  our 
Revised  Code,  the  owner  of  land  may  maintain  ah  ac- 
tion for  trespass  thereupon,  even  though  he  have  not 
actual  possession  of  the  same.    Atlantic  &  G^df  R.  R. 

Go.  vs.  Fxdkry  trustee 423 

7.  An  action  of  trespass  qaare  dausum  freffit,  which  sets 
forth  that  the  defendant  had,  without  authority  of  law 
and  without  consent  of  the  plaintiff,  built  a  railroad 
upon  the  plaintiff's  land,  and  had  used  and  occupied 
it  for  a  right  of  way  since  1858  (more  than  seven 
years)  is  not  demurrable,  on  the  ground  that  on  its 
fiice  it  shows  the  plaintiff's  right  to  be  barred  by  the 
statute  of  limitations.     Ibid. 

8.  The  owner  of  land  taken  by  a  railroad  company  for 
right  of  way  is  not  debarred  of  his  action  for  trespass, 
because  the  charter  authorizes  the  company,  in  a  par- 
ticular way,  to  so  appropriate  the  land,  unless  the  com- 
pany have  pursued  the  mode  pointed  out,  and  thus  ac- 
quired the  legal  right     Ibid. 

*     TROVER. 

1.  Where  the  plaintifife  loaned  seventeen  shares  of  rail- 
road stock  to  the  defendants,  upon  which  to  borrow 
money,  and  transferred  to  them  the  title  thereto,  the 
stock  to  be  returned  on  demand ;  and  the  defendants 
borrowed  money  from  certain  parties,  transferring  to 
them  the  title  to  the  stock  as  collateral  security  with 
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the  consent  of  the  plaintiff^  the  plaintiff  cannot,  upon 
a  demand  on  defendants  therefor,  maintain  an  action  of 
trover  for  the  stock,  before  the  indebtedness  to  secure 
which  it  was  transferred  became  due.  AUtery  if  the. 
defendants  had  failed  to  meet  said  indebtedness  at  ma- 
turity.    Savage  V8.  Smyihe  &  Co,  et  cU 562 

2.  Mere  non-feasance  is  not  a  conversion.    Ibid. 

TRUSTS. 

1.  Where  land  was  held  in  trust  to  A  for  life,  and  at  her 
death,  to  her  children,  and  the  trustee  sold  and  made  a 
deed,  as  trustee,  to  the  whole  estate,  A,  the  life  tenant, 
.entering  on  the  deed  a  written  consent  to  the  making 
of  the  aeed : 

Held,  That  this  sale  by  the  trustee  and  consent  by  the 
life  teViant  was  not  such  an  act  by  the  tenant  for  life 
as,  at  common  law,  amounted  to  a  forfeiture,  and  it 
was  error  in  the  Court  to  hold  that,  on  the  making  of 
such  a  deed,  a  right  of  action,  based  on  the  forfeiture, 
accrued  to  the  remainderman,  and  that  the  statute  of 
limitations  commenced  to  run.     Bazemore  vs.  Davis...  339 

2.  An  indebtedness  to  authorize  a  sale  of  a  trust  estate 
must  have  been  contracted  for  articles,  or  property,  or 
money  furnished  for  the  use  and  benefit  of  the  trust 
estate.     Clinch  et  al.  vs.  Fei*ril  &  Weslow  etal..... 365 

3.  An  execution  based  upon  a  judgment  against  trustees 
which  fails  to  specify  the  property  to  be  bound  for  its 
payment,  having  been  levied  upon  the  trust  estate,  the 
sale  will  be  enjoined.     Ibid. 

4.  Where  suit  is  instituted  against  trustees  for  advances 
alleged  to  have  been  made  to  one  of  tne  cestui  que 
trusts^  with  the  assent  of  the  defendants)  for  the  use  of 
the  trust  estate,  and  a  general  judgment  is  taken  against 
the  trustees,  and  the  execution  based  thereon  is  levied 
upon  the  trust  estate,  the  cestui  que  trusts  not  being 
parties  to  the  ex^ution,  could  not  file  an  affidavit  of 
illegality.    Ibid. 

5.  A  Judge  of  the  Superior  Court  in  this  State  did  not 
have  the  power,  either  in  term  or  at  Chambers,  under 
the  Act  of  20th  February,  1854,  or  under  the  provis- 
ions of  any  statute,  or  of  the  common  law,  to  grant 
authority  to  a  trustee  to  sell  and  convey  land  held  by 
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said  trnstee  for  an  infant  cestui  que  trustf  unless  sach 
infant  was  made  a  party  to  the  proceedings  instituted 
for  that  purpose,  by  arepresentati ve  properly  appointed. 
HUl  et  al.  vs.  Printup 452 

6.  Where  a  trustee  received  a  large  sum  of  money  in 
April^  1860,  and  in  Februaiy,  1864,  obtained  an  order 
firom  the  Judge  of  the  Superior  Court,  authorizing  him, 
as  trustee,  to  invest  the  fund  then  in  his  hands  in  Con- 
federate money,  in  Confederate  bonds,  which  was  done, 
and  the  same  became  worthless,  it  was  error  to  charge 
that  the  order  of  the  Judge  of  the  Superior  Court  was 
conclusive  proof  that  it  was  trust  money  wbtth  was  so 
ordered  to  be  invested.     Westbrookj  trustee,  vs.  Davis 

et  <d,y  admW 471 

7.  When  a  trustee  has  received  Confederate  money  dur- 
ing the  war  in  the  discharge  of  hia  legal  duty,  when  it 
was  the  common  currency  of  the  country,  in  good  &ith, 
when  prudent  business  men  were  receiving  it,  he  will 
be  protected,  but  the  &ct8  and  circumstances  under 
which  it  was  received,  must  be  clearly  and  satisfacto- 
rily shown  as  evidence  of  that  good  &ith  and  the  fair- 
ness of  the  transaction.    Ibid,  ^ 

8.  If  a  trustee  violates  the  law  in  the  discharge  of  his 
duties,  he  is  responsible  for  such  violation,  no  matter 
how  honestly  he  may  have  acted.     Ibid.  ^ 

9.  By  a  marriage  settlement  a  trustee  was  appointed,  and 
the  property  vested  in  him  for  the  use  of  tlie  wife,  with 
power  in  the  wife  to  dispose  of  the  property  by  will, 
and  if  she  died  leaving  children  and  without  executing 
a  will,  then  to  those  children  and  their  legal  represen- 
tatives in  equal  degree.  The  trustee  brought  ejectment 
for  a  portion  of  the  trust  property  laying  .a  demise  in 
his  name  as  trustee  for  the  wife  and  children.  Pend^- 
ing  the  action  the  wife  died :  » 

Held,  That  the  action  did  not  abate,  but  that  the  same  may 
be  prosecuted  for  the  recovery  of  the  property,  so  that 
the  trustee  may  be  enabled  to  execute  the  trust  by 
turning  over  the  possession  to  those  who  may  be  enti- 
tled, and  to  that  end  may  make  such  amendment  and 
add  such  demises  as  may  be  necessary  to  make  the 
children  formal  parties.  Fi-ndlay  et  al,  vs.  Artope, 
trustee .« 637 

Vol.  xlyiu.  60. 
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10.  If  a  guardian  purchase  land^  intending  to  reoeive  a 
promissory  note  on  other  parties^  from  an  administra- 
tor,  in  whose  hands  is  the  estate  in  which  his  ward  has 
a  share,  and  to  pay  for  the  land  with  such  note,  the 
consideration  of  which,  is  the  purchase  money  of  the 
same  land  when  sold  by  the  administrator,  and  he  does 
receive  the  note  from  the  administrator  as  the  portion 
of  the  ward  in  said  estate,  and  pays  the  whole  price  of 
the  land  with  it,  and  takes  the  title  to  himself,  it  will  so 
charge  the  land  ad  a  trust  in  the  hands  of  the  guardian, 
and  his  vendee  who  purchases  with  notice  of  such  fiu^, 
as  to  entitle  the  wara  through  her  next  friend  to  assert 
her  right  of  election  between  the  fund  thus  appropria- 
ted, and  the  land  thus  purchased  and  paid  for.  Johnr 
stonva.  Janes  etal < 554 

11.  In  one  item  of  a  will  executed  in  1840,  (the  testator 
dying  shortly  afterwards)  property  is  given  to  his  ex- 
ecutors  in  trust  for  all  the  children  of  testator — includ- 
ing a  married  daughter,  and  the  husband  of  such 
daughter  being  one  of  the  executors — "for  their  sole 
and  separate  use  during  their  natural  lives  and  to  re- 
main to  their  children  after  their  death;''  and  in  the 
next  item  of  the  will  two  of  said  executors  (omitting 
the  husband,)  are  appointed  trustees  for  said  married 
daughter,  and  it  is  immediately  added,  "and  that  her 

V  estate  be  held  by  them  for  the  sole  use  and  benefit  of 

the  heirs  of  her  body:" 
Hddy  That  both  items  will  beconsidered  in  construing 
what  estate  was  intended  to  be  given  to  such  daughter, 
and  that  an  estate  in  trust  for  her  sole  and  separate 
use  is  thereby  created,  and  is  not  subject  to  levy  and 
sale  for  the  debts  of  her  husband.  Clarke,  ex'r,  vs. 
Harker.,.    ; 596 

UNITED  STATES  COURTS. 

1.  The  judgment  of  a  District  Court  of  the  United  States, 
having  jurisdiction  of  the  parties  and  the  subject  matter 
of  the  judgment,  is  conclusive  between  the  parties  in  a 
State  Court,  upon  the  merits  of  the  matter  adj lodged, 
but  the  jurisdiction  of  the  Court  is  always  open  to  in- 
quiry.    McCauley  vs.  Hargroves 50 

2.  Where  there  is  nothing  in  the  action  of  the  Court  to 
show  that  the  defendant  was  notified,  and  the  judg- 
ment upon  its  fiice  shows  that  the  defendant  did  not 
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appear,  and  the  return  of  the  marshal  is  without  any 
formal  venue,  and  does  not  state  where  the  defendant 
was  served,  it  is  competent  &r  the  defendant  in  a  suit 
on  the  judgment  in  a  State  Court,  to  show  that  the 
service  was  effected  out  of  the  territorial  jurisdiction 
of  the  marshal,  and  when  he  had  no  authority  to  effect 
service.     Ibid, 

USURY. 

• 

1.  Where  a  party  is  solicited  to  make  a  loan,  and  to  pro- 
cure the  means  of  so  doing  must  spend  time  and  incur 
trouble  and  expense  in  collecting  the  same  from  others, 
and  does  this  at  the  request  of  the  borrower,  and  upon 
his  agreement  to  pay  for  such  services  and  expenses, 
the  transaction  is  not  usurious.    Atlanta  M,  &  R,  M, 

Co.  V8.  Gwyer 9 

2.  Where  an  excess  over  the  l^al  interest  is  paid  for  other 
good  and  valuable  consideration  beyond  the  mere  use 
of  money,  it  is  not  usury.     Ibid. 

3.  One  creditor  holding  a  common  law  judgment,  where 
the  debtor  is  involved  or  unable  to  pay  all  his  debts, 
cannot  enjoin  another  creditor  in  a  common  law  judg- 
ment older  than  the  first,  on  the  ground  that  the  latter 
has  received  from  the  debtor  a  sufficient  amount  of  usury 
to  discharge  his  existing  judgment,  and,  from  that  fact, 
ask  a  decree,  either  that  such  judgment  be  declared 
satisGed,  or  postponed  until  the  senior  judgment  is 
paid.     Phillips  et  al.  V8,  Walker 55 

4.  Although  a  plea  of  usury  does  not  "  set  forth  the  sum 
upon  which  it  was  paid,  or  to  be  paid,  the  time  ^en 
the  contract  was  made,  where  payable,  and  the  amount 
of  usury  agreed  upon,'^  etc.,  as  required  by  section 
3419  of  the  Code,  yet  if  it  does  state  the  rate  per  cent, 
of  interest  which  was  agreed  to  be  paid,  and  that  the 
usury  in  the  contract  sued  on  amounts  to  as  much  as 
is  due  on  the  contract,  and  no  demurrer  or  exception 
is  taken  to  the  plea,  it  is  error  in  the  Court  to  charge 
the  ju^  that  because  the  plea  does  not  set  forth  the 
foregoing  specifications  they  cannot  consider  it.     SeiseL 

&  Bro,  V8.  Harris 652 

5.  Money  was  loaned  at  usurious  rates  to  a  firm  com- 

Eosed  of  A,  B  and  C,  and  a  mortgage  given  by  the 
orrowers  on  their  stock  of  goods  to  secure  the  debt. 
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The  mortgage  was  foreclosed,  and  the  fi.  fa.  was  abont 
being  levied  on  the  goods,  when  the  mortgagors,  in- 
sisting upon  indulgence  being  given  them,  and  threat- 
ening to  raise  the  question  of  usury  a^inst  the  debt, 
it  was  agreed  that  the  mortgage  should  be  given  up,  a 
portion  of  the  debt  be  paid  in  cash  and  the  balance  in 
three  installments.  The  notes  of  A  and  B,  who  had 
formed  a  new  partnership,  (C  having  withdrawn  and 
left  the  State,)  were  given  for  these  installments.  One 
of  these  notes  being  paid,  suit  is  brought  on  the  other 
two: 
Hddy  That  the  contracts  sued  on  are  not  purged  of  usury. 
Ibid. 

VENDOR  AND  PURCHASER. 

1.  Where  a  party  enters  upon  land  under  a  contract  of 
purchase,  the  relation  of  landlord  and  tenant  does  not 
exist,  and  the  vendee,  upon  failure  to  pay  the  purchase 
money  according  to  his  contract,  cannot  be  dispossessed 

as  a  tenant  at  sufferance.    Brown  va.  Persona 60 

2.  Whilst,  as  a  general  rule,  it  is  true  that  one  who  goes 
into  possession  of  land  under  a  contract  of  purchase, 
cannot,  at  law,  dispute  the  title  of  his  vendor,  so  long 
as  his  possession  is  undisturbed,  yet  if  the  vendor  him- 
self parts  with  the  title,  or  if  it  be  sold  under  execu- 
tion against  him,  the  vendee  may,  in  good  faith,  attorn 
to  the  purchaser,  and  in  an  action  of  ejectment  by  the 
vendor  against  the  vendee,  the  vendee  may,  though  the 
purchase  money  is  still  unpaid,  show  such  sale  and  at- 
tornment as  a  defense  to  the  action.  jBecUl  et  al.  vs. 
Davenport  et  al 165 

3.  Under  section  3525  of  the  Code,  it  is  necessary  that  the 
purchaser  of  real  property  should  be  in  the  possession 
of  the  same  four  years,  before  it  can  be  discharged  from 
the  lien  of  a  jadgment  against  the  peison  from  whom 

he  purchased.     ObmUm  et  o^.,  ev'ra,  va.  Heard  et  aL..  410 

4.  Where  land  is  leased  for  a  term  of  years,  and  the  lessee 
places  improvements  thereon,  and,  before  the  expira- 
tion of  the  lease,  sells  said  improvements  and  his  in- 
terest under  the  lease  to  the  lessor,  taking  a  note  in 
part  payment  therefor,  the  lessee  is  not  entitled  to  a 
vendor's  lien  upon  the  land  for  the  amount  of  the  note. 
Mitchell  vs.  Printup • 455 
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6.  Where  poesession  in  the  vendor  after  the  sale,  was 
claimed  as  a  badge  of  fraud,  it  was  competent  for  a 
witness  to  testify  that  she  heard  the  vendee,  some  time 
after  the  sale,  say  to  the  vendor,  "he  might  have  pos- 
session of  the  house  free  of  rent  if  he  would  pay  taxes 
and  keep  up  repairs."  Although  ho  reply  was  proven 
to  have  been  made  to  the  proposition,  the  £ict  that  the 
vendor  did  continue  in  possession  for  several  years,  en- 
titled the  party  oifering  the  evidence  to  have  it  to  go 
to  the  jury  for  what  it  was  worth.  WiUingham  et  aJ, 
V8.  Smith 680 

6.  If  C  was  in  possession  of  land  at  the  time  S  purchased 
it,  that  fact  was  at  least  constructive  notice  to  the  pur- 
chaser, and  was  sufficient  to  have  put  him  upon  in- 
quiry as  to  the  character  and  extent  of  C's  claim.  Co- 
ganva,  Christieetal 585 

7.  Under  se<Stion  3027  of  Irwin's  Revised  Code,  author- 
izing parties  having  equitable  causes  of  action  to  in- 
stitute proceedings  for  their  recovery  on  the  law  side 
of  the  Superior  Court,  it  is  not  competent  for  a  plain- 
tiff in  execution  on  the  trial  of  an  issue,  made  upon  an 
affidavit  of  a  "  claimant''  of  a  tract  of  land  levied  on 
by  the  Ji.  fa,,  to  enlarge  and  change  the  issue  by  al- 
leging that,  though  the  land  is  not  subject  to  the  exe- 
cution, yet  it  was  bought  by  the  claimant  from  the  de- 
fendant, with  full  notice  that  the  purchase  money  for 
the  same  was  still  due  to  the  plaintiff,  and  that  the 
land  is  therefore  subject  to  the  vendor's  lien  for  the 
purchase  money,  which  is  the  debt  on  which  the  judg- 
ment levied  is  founded.  The  amendment  is  not  suffi- 
ciently germain  to  the  issue  formed  under  our  claim 
laws  to  justify  it.     Cbx  vs.  Wadmoorth 619 

VENUE. 

1.  The  evidence  failing  to  show  where  the  offense  was 
committed,  a  new  trial  will  be  granted.  Ccirter  & 
Meriwether  vs.  The  State 43 

2.  A  foreign  corporation  transacting  business  in  this 
State,  may  be  garnished  for  "a  debt  it  may  owe  any- 
where in  this  State,  where  suit  for  such  debt  could 
be  brought.  Sehna^  R,  and  D.  Railroad  Company  vs. 
Tyson 351 
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to  enjoin  them  was  properly-  demurred  to,  as  the  de- 
fendant has  a  complete  and  adequate  remedy  at  law. 
Ibid. 

TAX. 

Before  the  passage  of  the  Act  of  August  24, 1872,  there 
was  no  authority  in  any  officer  to  transfer  an  execution 
for  taxes  so  as  to  entitle  the  transferree  to  enforce  the 
same  by  levy  and  sale  of  the  property  of  the  defend- 
ant,   Smith  V8.  Mason 177 

TAX  COLLECTOR.    See  0J&5cr«,  1,  2. 

TRESPASS. 

1.  An  action  against  a  common  carrier  for  negligence  in 
the  performance  of  his  duty  as  a  carrier,  under  a  con- 
tract to  carry,  is  an  action  upon  the  case  ex  delicto^  and 
may  be  joined  with  a  count  in  trover  or  trespass  m  d 
armisj  but  if  the  action  be  for  n^ligence  alone,  under 
tfie  contract  to  carry,  or  if  the  counts  in  trover  or  tres- 
pass vi  et  armisy  be  abandoned,  the  plaintiff  cannot  re- 
pudiate the  contract,  either  expressed  or  implied,  under 
which  the  carrier  received  the  goods,  and  recover  for 
an  unlawful  taking.  Southern  Express  Company  vs. 
Palmer  &  do 85 

2.  A  carrier  who  receives  goods  to  carry  from  one  not 
authorized  to  deliver  them  to  him,  is  a  trespasser,  and 
may  be  sued  in  trover  for  the  goods,  as  any  other  ille- 
gal taker  may  be ;  but  if  a  suit  be  brought  against  him 
as  a  carrier,  charging  him  with  having  taken  the  goods 
under  a  contract  with  the  plaintiff's  agent,  and  with 
neglect  of  duty  under  the  obligations  of  that  contract, 
and  there  be  no  count  for  a  wrongful  taking  or  con- 
version, the  plaintiff  can  only  recover  for  a  breach  of 
duty,  under  the  contract,  as  made  with  his  agent : 

3.  The  contract  in  the  record  between  the  Adams  Ex- 
press Company  and  the  Southern  Express  Company 
is  an  express  contract,  signed  by  both  parties,  in  which 
it  is  specifically  agreed  that  the  Southern  Express  Com- 
pany should  not  be  liable  for  "  river  risks  '^  on  any 
goods  delivered  to  it  for  carriage  by  the  Adams  Ex- 
press Company,  and  if  the  owner  of  the  goods  sue  tiie 
Southern  Express  Company,  not  as  a  tortious  taker, 


^        ^ 


INDEX.  779 


be  an  election,  there  must  be  an  intent  to  look  to  an 
ascertained  principal  alone  for  payment  to  constitute 
an  election,"  it  was  not  error — ^the  more  especially  when 
the  whole  charge  is  looked  to  in  connection  with  the 
evidence  on  this  point  in  this  case.     Ibid. 

3.  When  the  Court  fully  and  distinctly  leaves  the  ques- 
tions as  to  agency  and  election  to  the  jury,  it  was 
not  error — at  least  not  such  error  as  to  authorize  a  new 
trial,  for  the  Court  to  have  refused  to  allow  a  witness 
to  testify:  "That  after  the  presentation  of  the  account 
to  A.  B.  (the  alleged  principal)  by  the  attorney  of  de- 
fendant, which  fact  was  known  to  the  executor  of  the 
purchaser  of  the  cotton,  the  executor  paid  to  A.  B. 
about  $8,000  00  due  by  the  testator  to  A.  B.  on  a  guar-  ^ 
anty/'     Ibid. 

4.  Such  evidence  may  exhibit  the  equity  of  the  principle 
why  an  election  should  discharge  the  agent,  but  it  would 
not  tend  to  establish  the  point  in  issue,  as  against  the 
creditor,  to- wit:  Had  he  made  an  election?    Ibid. 

5.  Under  a  warehouseman's  receipt  as  follows :  "  Re- 
ceived from  W.  U.  Grarrard,  one  hundred  and  twenty- 
seven  bales  of  cotton,  marked,  numbered,  etc.,  as  per 
margin,  (the  marks,  etc.,  being  given)  subject  to  this 
receipt  only,  on  paying  customary  charges  and  all  ad- 
vances, acts  of  Providence  and  fires  excepted,"  the 
warehouseman  has  not  only  a  lien  on  the  cotton,  but 
the  consignor  is  liable  for  the  customary  charges  that 
may  accrue,  and  his  liability  continues  until  he  may 
sell  and  give  notice  to  the  warehouseman,  unless  he  be 
discharged  by  the  act  or  consent  of  the  warehouseman. 
Ibid. 

6.  Where  M.  had  cotton  stored  at  a  warehouse,  and  sold 
forty-three  bales  to  Y.  for  himself,  and  fifty-six  bales 
to  him  as  the  agent  of  E.,  and  one  hundred  and  seven 
bales  to  him  as  the  agent  of  W.,  and  the  bills  for  the 
cotton  being  made  to  Y.,  because  he  told  M.  that  he 
would  pay  the  storage,  and  the  question  on  trial  was 
whether  Y.  was  responsible  for  the  storage  of  any 
more  of  the  cotton  than  the  forty-three  bales  purchase 
for  himself: 

.  jj,.)^^  Hdd,  That  this  depends  upon  the  fact  whether  the  credit 
''■IrA'^T'         was  given  to  Y.  for  the  storage  of  the  entire  lot,  or 
'  J    nr>^!*  whether  any  part  of  it  was  stoted  on  the  credit  of  E. 

''fJ^^^'''         ^rW.     Young  v%.  Moody ^ 498 
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7.  Where  wardionseiaen  are  sued  for  damages  inoarred 
from  the  loss  of  cotton  in  weighty  it  is  incumbent  npon 
the  plaintiff  to  show  that  sudi  loss  aocrned  from  the 
negligence  and  want  of  proper  care  on  the  part  of  the 
defendants.     Owaninghcm  vs.  Frankliny  Read  &  Co...  531 

WILLS. 

1.  A  testator  directs  his  executor  '^to  pay  an  annual  sum 
of  $500  00  to  his  wife,  out  of  the  net  income  of  his  es- 
tate, in  semi-annual  installments/'  In  another  item 
of  his  will  he  refers  to  this  bequest  as  an  *'  annuity 
devised  to  his  wife/'  Nothing  else  in  the  will  defines 
or  limits  the  term  of  years  during  which  it  is  to  be 
paid.  In  four  several  items  of  his  will  he  further 
gives,  afler  deducting  the  foregoing  annuity,  one-foarth 
of  the  annual  income  arising  from  his  estate  to  four 
several  sets  of  legatees.  For  three  of  said  shares  in  the 
income  trustees  are  appointed.  The  fourth  share  is  to 
be  paid  on  certain  conditions,  with  a  remainder  created 
therein.  No  time  is  appointed  for  the  distributicHi  of 
the  estate,  or  the  payment  of  any  share  thereof,  except 
as  to  the  iocome.  The  widow  appUed  for  dower  In 
the  land  and  the  same  was  assigned  to  her.  Subse- 
qu^itly  she  executed  an  agreement  with  the  I^;atees 
whereby  she  relinquished  her  dower  ^^  to  the  estate  and 
legatees,"  on  condition  that  the  l^atees  paid  her  during 
her  life  the  annuity  given  her  by  the  will,  and  agreeing 
that  the  estate  might  be  distributed,  but  the  relinquish- 
ment to  be  void  if  the  Courts  would  not  decree  a  dis- 
tribution. This  the  l^atees  and  the  trustees  appointed 
in  the  will  agreed  in  writing  to  do.  The  executor  was 
one  of  the  trustees.  The  beneficiaries  of  the  trusts  are 
femes  ccwert,  and  their  children  bom  and  to  be  born. 
The  executor  filed  a  bill  in  chanceiy  alleging  the  fore- 
going facts,  further  stating  that  the  oonditions  on 
which  the  fourth  share  in  the  annual  income  was  to  be 
paid  had  happened,  and  asked  the  direction  of  the 
Chancellor  as  to  the  execution  of  the  will,  that  the 
property  might  be  divided  and  turned  over  to  the  1^- 
atees  and  trustees  '^on  the  same  basis,  terms,  condi- 
tions and  limitations  as  the  annual  income  had  been 
given,"  etc.,  and  that  the  right  of  the  widow  to  the 
annuity  might  be  secured  by  a  proper  decree.  To  this 
bill  the  widow,  the  trustees,  etc.,  were  parties,  and 
their  answers  admitted  the  facts  as  stated  and  joined 
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with  the  exeoutor  in  asking  the  decree  prayed  for.   On         \ 
the  hearing,  the  Court,  after  the  reading  of  the  bill  ^ 

and  answers,  dismissed  the  bill  for  want  of  equity:  \ 

Eeldj  That  the  rights  of  the  annuitant,  under  the  agree-  ' 

ment,  and  the  liabilities  of  the  respective  shares  for  its 
payment,  the  condition  attached  to  the  relinquishment 
of  dower,  and  the  beneficiaries  of  said  relinquishment 
and  of  the  estate  being  mostly  femes  covert  and  chil- 
dren bom  and  to  be  born,  and  who  take  the  estate 
through  trustees,  make  this  a  proper  case  for  invoking 
the  aid  and  direction  of  a  Court  of  equity,  in  order 
that  the  rights  of  all  parties  may  be  finally  adjudicated, 
and  all  doubt  as  to  the  proper  construction  of  the  will, 
and  as  to  the  time  when  the  distribution  of  the  estate 
can  be  made,  may  be  removed,  this  Court  holding  that 
the  gift  or  bequest  of  the  income  carries  with  it  the 
corpuSy  under  the  limitations  provided  in  the  will. 
HUl,  i^r,  V8.  Clarke  ei  al 526 

2.  When  it  is  directed  in  a  will  that  the  estate  of  the  tes- 
tator shall  be  equally  divided  between  his  five  children 
"after  deducting  a  portion  off  of  the  shares  of  William 
J.  and  Caroline  E.  ^  equal  to  what  had  been  advanced 
to  them,  and  it  appears  from  an  agreed  statement  of 
the  facts,  that  the  executor  (the  only  one  surviving) 
came  into  the  possession  of  a  certain  lot,  in  the  city  of 
Augusta,  as  such  executor,  and  as  the  property  of  the 
testator,  and  that  the  will  had  not  been  executed  as  to 
this  lot  and  other  property  of  the  estate: 

Heldj  That  the  interest  William  J.  and  Caroline  E.  may 
have  in  said  lot  is  not  subject  to  levy  and  sale  under  a 
judgment  and  execution  obtained  against  said  William 
J.,  and  the  husband  of  Caroline  E.,  for  a  debt  due 
from  them.     Clarke,  ex^r.  vs,  Harker 696 

3.  In  one  item  of  a  will  executed  in  1840,  (the  testator 
dying  shortly  afterwards)  property  is  given  to  his  exec- 
utors in  trust  for  all  the  children  of  testator — inclu- 
ding a  married  daughter,  and  the  husband  of  such 
daughter  being  one  of  the  executors — "for  their  sole 
and  separate  use  during  their  natural  lives  and  to  re- 
main to  their  children  after  their  death;"  and  in  the 
next  item  of  the  will  two  of  said  executors  (omitting 
the  husband,^  are  appointed  trustees  for  said  married 
daughter,  and  it  is  immediately  added,  "and  that  her 
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estate  be  held  by  them  for  the  sole  use  and  benefit  of 
the  heirs  of  her  body : " 
.  Held,  That  both  items  will  be  considered  in  construing 
what  estate  was  intended  to  be  given  to  such  daughter, 
and  that  an  estate  in  trust  for  her  sole  and  separate  use 
is  thereby  created  and  is  not  subject  to  levy  and  sale 
for  the  debts  of  her  husband.    Ibid. 

4.  In  1862,  Boath  purchased  lot  number  forty-five,  in 
the  city  of  Augusta,  with  a  fix)nt  of  sixty  feet,  and 
running  from  Ellis  to  Greene  street,  and  was  residing 
on  it  when,  in  March,  1866,  he  purchased  lot  num- 
ber forty-four,  a  vacant  lot  adjacent  to  number  forty- 
five,  of  the.  same  front  and  running  the  same  length 
as  number  forty-five.  He  used  part  of  lot  forty-four 
as  a  flower  garden,  and  part  as  a  vegetable  garden. 
There  was  a  fence  around  both  lots,  and  a  fence  divided 
them  when  Koath  purchased  forty-four,  and  the  evi- 
dence is  conflicting  as  to  the  time  when  the  dividing 
fence  was  taken  down  by  Roath,  whether  it  was  before 
or  after  the  execution  of  his  will.  In  September,  1866, 
Roath  made  his  will,  and  in  one  item  ^Mevised  and  be- 
queathed my  house  and  lot  on  Ellis  street,  in  the  city 
of  Augusta,  where  I  now  reside,  to  my  wife  for  her 
natural  life,  and  after  her  death,  to^  my  two  nieces,  M. 
and  8.  B.  Crocker.'^  In  another  item,  he  gave  all  the 
balance  of  his  estate,  real  and  personal,  to  his  wife, 
absolutely.     Testator  died  in  November,  1867 : 

Held,  TJiat  the  acts  and  sayings  of  Roath,  which  go  to 
show  that,  at  the  time  of  the  execution  of  the  will,  he 
considered  and  treated  the  two  lots  as  one  and  as  consti- 
tuting the  house  and  lot  where  he  then  resided,  are 
competent  as  evidence  in  behalf  of  the  remaindermen 
in  an  action  of  ejectment  brought  after  the  death  of 
the  wife  of  Roath  to  recover  lot  number  forty-four. 
MoElrath  vs.  Haley  et  al 641 

WITNESS. 

1.  Where  the  Court  charged  the  jury  "that  if  there  is  a 
theory  on  which  the  case  can  be  placed,  and  all  of  the 
witnesses  speak  the  truth,  that  is  the  true  theory,  and 
it  is  your  duty  to  adopt  it  If  there  is  a  basis  on 
which  you  can  put  the  case,  and  all  the  witnesses  speak 
the  truth,  it  is  your  duty  to  adopt  that  as  true,"  and 
immediately  adds, "  but  if  this  cannot  be  done,  and  the 
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testimony  cannot  be  so  reconciled,  then  look  to  the  wit- 
nesses. See  what  is  true  and  what  felse.  You  are 
exclusive  judges  of  this,  and  in  passing  upon  it,  you 
judge  it  not  in  detached  portions,  but  determine  the 
trum  or  falsehood  of  each  fact  by  the  light  of  all  the 
testimony  in  the  case.  Take  each  witness  as  he  ap- 
pears, and  is  presented  to  you  by  this  record — by  this 
testimony — ^as  he  appeared  to  you  on  the  stand,  and  as 
his  statements  appeared  before  you,  and  from  other' 
witnesses  in  the  case,  determine  who  is  to  be  believed, 
what  portion  is  to  be  believed  and  what  rejected :'' 
Heldj  That  this  charge  was  not  error ;  and  it  placed  no 
illegal  limitation  on  the  right  of  the  jury  to  disbelieve 
any  testimony  or  any  witness,  which,  under  the  law 
and  the  evidence,  they  had  the  privil^e  to  reject  as 
unworthy  of  credit.     Oneil  vs.  The  State 66 

2.  It  is  not  competent  to  show  by  a  witness,  for  the  pur- 
pose of  degrading  and  impeaching  him,  that  he  nad, 
during  the  term  of  the  Court  then  in  session,  pleaded 
guilty  to  a  criminal  oflFense.  The  record  of  the  plea 
of  guilty  was  the  highest  and  best  evidence.     Johnson 

V8.  The  SUUe 116 

3.  Where  the  defendant  is  security  upon  a  note,  and  is 
the  administrator  of  the  maker,  and  is  sued  in  both 
characters,  the  plaintiff  is  an  incompetent  witness. 
Dix(m,  admWj  etal.  vs,  Edwards 142 

4.  Where  the  Court  charged  the  jury,  "  that  every  wit- 
ness in  the  case  is  to  be  believed  until  impeached  in 
some  one  of  the  modes  known  to  the  law.  A  jury 
cannot  arbitrarily,  of  their  own  motion,  set  aside  the 
evidence  of  any  witness ;  the  presumption  of  innocence 
attaches  to  witnesses  which  remains  until  removed  by 
proof,'^  and  there  was  no  impeaching  evidence,  unless 
the  statement  of  the  defendant  not  under  oath  shall  be 
considered  as  such,  in  reference  to  which  the  Court 
charged  the  jury,  "  that  they  were  the  exclusive  judges 
of  the  weight  that  was  due  to  such  statement/'  the 
charge  was  not  erroneous.    Jones  vs.  The  State, 163 

5.  When,  on  a  trial  for  seduction,  the  female  alleged  to 
have  been  seduced  was  the  sole  witness  to  the  principal 
facts^  and  in  her  evidence  she  declared  that  for  two 
years  after  the  alleged  seduction  before  the  trial,  she 
had  lived  a  life  disclosing  great  moral  turpitude,  hy- 
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pocrisj,  and  the  Court  was  asked,  in  writing,  to  charge 
the  juiy  that  one  ground  for  disbelieving  a  female  wit- 
ness was,  that  if  the  witness  disclosed  in  her  testimony 
acts  done  by  her  and  habits  of  life  pursued  by  her 
which  exhibit  moral  turpitude  in  herself,  and  the 
Judge  refUsed : 
HMy  That  this  was  error,  and  the  &ct  that  the  prisoner 
on  trial  is  charged  to  have  been  the  cause  of  said  acts, 
and  to  have  joined  in  them  does  not  alter  the  rule. 
Woodm.  The  State 192 

6.  George  K.  Smith  executed  a  deed  to  Greorge  Hamil- 
ton, and  afterwards  died.  Hamilton  conveyed  the 
?roperty  by  deed,  after  Smith's  death,  to  his  widow, 
'he  property  was  levied  on  as  Smith's  property,  after 
his  death,  and  sold  by  the  sheriff,  by  virtue  of  an  exe- 
cution issued  against  Smith  in  his  lifetime,  and  bought 
by  Willingham,  who  went  into  possession.  Mrs.  Smith 
brought  ejectment.  The  issue  was  made  by  the  defend- 
ant, Willingham,  that  Smith's  deed  to  Hamilton,  who 
was  his  father-in-law,  was  fraudulent  and  void.  One 
badge  of  fraud  alleged  was  continued  possession  of  the 
property  in  Smith  after  making  the  deed  to  Hamil- 
ton: 

Hddj  That  Mrs.  Smith,  not  being  a  party  to  the  cause 
of  action,  the  other  party  to  which  was  dead,  nor  the 
administrator  or  executor  of  George  £.  Smith  being  a 
party  to  the  suit  pending,  she  was  a  competent  witness 
for  herself  on  the  trial  of  the  ejectment.  Willingham 
et  al,  V8.  Smith 580 
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The  mortgage  was  foreclosed,  and  the  fL  fa.  was  about 
being  levied  on  the  goods,  when  the  mortgarors,  in- 
sisting upon  indulgence  being  given  them,  ana  threat- 
ening to  raise  the  question  of  usury  against  the  debt, 
it  was  agreed  that  the  mortgage  should  be  given  np,  a 
portion  of  the  debt  be  paid  in  cash  and  the  balance  in 
three  installments.  The  notes  of  A  and  B,  who  had 
formed  a  new  partnership,  (C  having  withdrawn  and 
left  the  State,)  were  given  for  these  installments.  One 
of  these  notes  being  paid,  suit  is  brought  on  the  other 
two: 
Hdd^  That  the  contracts  sued  on  are  not  purged  of  usury. 
Ibid. 

VENDOR  AND  PURCHASER. 

1.  Where  a  party  enters  upon  land  under  a  contract  of 
purchase,  the  relation  of  landlord  and  tenant  does  not 
exist,  and  the  vendee,  upon  failure  to  pay  the  purchase 
money  according  to  his  contract,  cannot  be  dispossessed 

as  a  tenant  at  sufferance.    Brown  vs.  Persons 60 

2.  Whilst,  as  a  general  rule,  it  is  true  that  one  who  goes 
into  possession  of  land  under  a  contract  of  purchase^ 
cannot,  at  law,  dispute  the  title  of  his  vendor,  so  long 
as  his  possession  is  undisturbed,  yet  if  the  vendor  him- 
self parts  with  the  title,  or  if  it  be  sold  under  execu- 
tion against  him,  the  vendee  may,  in  good  faith,  attorn 
to  the  purchaser,  and  in  an  action  of  ejectment  by  the 
vendor  against  the  vendee,  the  vendee  may,  though  the 
purchase  money  is  still  unpaid,  show  such  sale  and  at- 
tornment as  a  defense  to  the  action.  Beall  et  al.  vs. 
Davenport  et  ai 165 

3.  Uiider  section  3525  of  the  Code,  it  is  necessary  that  the 
purchaser  of  real  property  should  be  in  the  possession 
of  the  same  four  years,  before  it  can  be  discharged  from 
the  lien  of  a  judgment  against  the  person  from  whom 

he  purchased.     Glanion  d  al.,  ea^rSy  vs.  Heard  et  aL..  410 

4.  Where  land  is  leased  for  a  term  of  years,  and  the  lessee 
places  improvements  thereon,  and,  before  the  expira- 
tion of  the  lease,  sells  said  improvements  and  his  in- 
terest under  the  lease  to  the  lessor,  taking  a  note  in 
part  payment  therefor,  the  lessee  is  not  entitled  to  a 
vendor^s  lien  upon  the  land  for  the  amount  of  tJbenote. 
Mitchell  vs,  PrirUup 455 
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5.  Where  possession  in  the  vendor  after  the  sale,  was 
claimed  as  a  badge  of  fraud,  it  was  competent  for  a 
witness  to  testify  that  she  heard  the  vendee,  some  time 
after  the  sale,  say  to  the  vendor,  ''he  might  have  pos- 
session of  the  house  free  of  rent  if  he  would  pay  taxes 
and  keep  up  repairs.''  Although  no  reply  was  proven 
to  have  been  made  to  the  proposition,  the  fact  that  the 
vendor  did  continue  in  possession  for  several  years,  en- 
titled the  party  offerinfic  the  evidence  to  have  it  to  so 
to  the  jnrTfor  what  Aas  worth.     WUlingharn  et  k 

v8.  Smith • 580 

6.  If  C  was  in  possession  of  land  at  the  time  S  purchased 
it,  that  fact  was  at  least  constructive  notice  to  the  pur- 
chaser, and  was  sufficient  to  have  put  him  upon  in- 
quiry as  to  the  character  and  extent  of  C's  claim.  Co- 
ganvs.  Chriatieetal 585 

7.  Under  se<!tion  3027  of  Irwin's  Revised  Code,  author- 
izing parties  having  equitable  causes  of  action  to  in- 
stitute proceeding  for  their  recovery  on  the  law  side 
of  the  Superior  Court,  it  is  not  competent  for  a  plain- 
tiff in  execution  on  the  trial  of  an  issue,  made  upon  an 
affidavit  of  a  "  claimant"  of  a  tract  of  land  levied  on 
by  the  Ji.  fa.,  to  enlarge  and  change  tlie  issue  by  al- 
leging that,  though  the  land  is  not  subject  to  the  exe- 
cution, yet  it  was  bought  by  the  claimant  from  the  de- 
fendant, with  fiiU  notice  that  the  purchase  money  for 
the  same  was  still  due  to  the  plaintiff,  and  that  the 
land  is  therefore  subject  to  the  vendor's  lien  for  the 
purchase  money,  which  is  the  debt  on  which  the  judg- 
ment levied  is  founded.  The  amendment  is  not  suffi- 
ciently germain  to  the  issue  formed  under  our  claim 
laws  to  justify  it.     Cbxvs.  Wadaworth 619 

•  VENUE. 

1.  The  evidence  failing  to  show  where  the  offense  was 
committed,  a  new  trial  will  be  granted.  Carter  & 
Meriwether  V8.  The  State 43 

2.  A  foreign  corporation  transacting  business  in  this 
Stete,  may  be  garnished  for  "a  debt  it  may  owe  any- 
where  in  this  State,  where  suit  for  such  debt  could 
be  brought.  Sehruiy  R.  and  D.  Railroad  Company  vs. 
Tyson 351 
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/  VERDICT. 


The  verdict,  under  the  law,  if  they  did  not  intend  that 
the  punishment  of  death  should  be  commuted,  should 
have  been  a  verdict  of  guilty  generally.  If  the  jury 
did  intend,  by  their  .verdict,  that  the  penalty  of  death 
should  be  commuted  to  imprisonment  for  life  in  the 
penitentiary,  then,  under  the  law,  they  should  have  so 
recommended.  The  recommendation  of  the  prisoner 
to  the  mercy  of  the  Court  did  not  authorize  the  Court, 
under  the  law,  to  commute  the  penalty  of  death.  The 
verdict,  therefore,  under  the  law  applicable  to  this  • 
class  of  cases,  in  which  the  penalty  of  death  may  be 
commuted,  was  an  illegal  verdict,  and  should  be  set 
aside.     Johnson  vs.  The  State 116 

WAIVER. 

1.  A  member  of  a  chartered  company  may,  by  his  acqui- 
escence or  presumed  assent,  become  bound  by  the  acts 
of  his  company,  and  thereby  be  disabled  from  setting 
them  up  as  a  defense,  when  he  could  have  so  set  them 
up  were  it  not  for  such  presumed  ratification.     May 

vs.  Mem,  B.  Railroad  Company 109 

2.  The  acknowledgment  of  service  of  the  citation  was  no 
waiver  of  the  Jurisdiction,  and  as  Hitchcock  did  not 
appear  or  pleaa  to  the  citation,  the  judgment  was  void, 
and  the  remedy  by  affidavit  of  ill^ality  may  be  used 
to  make  the  question  of  jurisdiction.  Jackson  vs. 
Hitchcock 491 

WAREHOUSEMAN. 

1.  The  purchaser  of  cotton,  who  stores  the  same  with  a 
warehouseman,  is  liable  for  the  storage,  notwithstand- 
ing he  is  the  agent  of  a  third  party  in  making  the 

Eurchase,  unless  he  disclose  the  fact  of  his  agency,  and 
is  principal  to  the  warehouseman.    Garrardf  ex^r^  vs. 
Moody 96 

2.  If,  after  such  storage,  the  bailee  ascertained  the  agency, 
and  elected  to  go  on  the  principal  for  his  claim  for 
storage  he  would  be  bound  by  such  election;  and  when 
the  Court  charged  this  principle,  and  further  charged, 
that,  "To  make  inquiries  as  to  whether  the  principal 
be  liable,  to  request  that  his  accounts  be  forwarded  to 
the  principal  to  ascertain  if  he  will  pay  them,  will  not 
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be  an  election,  there  mast  be  an  intent  to  look  to  an  \ 

ascertained  principal  alone  for  payment  to  constitute  \ 

an  election,"  it  was  not  error — ^the  more  especially  when 
the  whole  charge  is  looked  to  in  connection  with  the 
evidence  on  this  point  in  this  case.     Ibid. 

3.  When  the  Court  fully  and  distinctly  leaves  the.  ques- 
tions as  to  agency  and  election  to  the  Jury,  it  was 
not  error — at  least  not  such  error  as  to  authorize  a  new 
trial,  for  the  Court  to  have  refused  to  allow  a  witness 
to  testify:  "That  after  the  presentation  of  the  account 
to  A.  B.  (the  alleged  principal)  by  the  attorney  of  de- 

•fendant,  which  fact  was  known  to  the  executor  of  the 
purchaser  of  the  cotton,  the  executor  paid  to  A.  B. 
about  $8,000  00  due  by  the  testator  to  A.  B.  on  a  guar- 
anty."   Ibid. 

4.  Such  evidence  may  exhibit  the  equity  of  the  principle 
why  an  election  should  discharge  the  agent,  but  it  would 
not  tend  to  establish  the  point  in  issue,  as  against  the 
creditor,  to- wit:  Had  he  made  an  election?    Ibid. 

5.  Under  a  warehouseman's  receipt  as  follows:  "Re- 
ceived from  W.  U.  Garrard,  one  hundred  and  twenty- 
seven  bales  of  cotton,  marked,  numbered,  etc.,  as  per 
margin,  (the  marks,  etc.,  being  given)  subject  to  tnis 
receipt  only,  on  paying  customary  charges  and  all  ad- 
vances, acts  of  Providence  and  fires  excepted,"  the 
warehouseman  has  not  only  a  lien  on  the  cotton,  but 
the  consignor  is  liable  for  the  customary  charges  that 
may  accrue,  and  his  liability  continues  until  he  may 
sell  and  give  notice  to  the  warehouseman,  unless  he  be 
discharged  by  the  act  or  consent  of  the  warehouseman. 
Ibid. 

6.  Where  M.  had  cotton  stored  at  a  warehouse,  and  sold 
forty-three  bales  to  Y.  for  himself,  and  fiftv-eix  bales 
to  him  as  the  agent  of  E.,  and  one  hundred  and  seven 
bales  to  him  as  the  agent  of  W.,  and  the  bills  for  the 
cotton  being  made  to  Y.,  because  he  told  M.  that  he 
would  pay  the  storage,  and  the  question  on  trial  was 
whether  Y.  was  responsible  for  the  storage  of  any 
more  of  the  cotton  than  the  forty-three  bales  purchase 
for  himself: 

JEfe/d,  That  this  depends  upon  the  fact  whether  the  credit 
was  given  to  Y.  for  the  storage  of  the  entire  lot,  or 
whether  any  part  of  it  was  stored  (jn  the  credit  of  E. 
or  W.     Young  ps.  Moody^ 498 
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y  7.  Where  waj:^ouseiuen  are  sued  for  damages  iDourred 

/       from  the  loss  of  cotton  in  weight,  it  is  incambent  npon 

the  plaintiff  to  show  that  sudh  loss  aocraed  firom  the 

negligence  and  want  of  proper  care  on  the  part  of  the 

defendants.     (Mnningham  vs.  Frtrnklm,  Read  &  Co...  531 

WILLS. 

1.  A  testator  directs  his  executor  ''to  pay  an  annual  sum 
of  $500  00  to  his  wife,  out  of  the  net  income  oi  his  es- 
tate, in  semi-annual  installments."  In  another  item 
of  his  will  he  refers  to  this  bequest  as  an  ''  annuity 
devised  to  his  wife,"  Nothing  else  in  the  will  defines 
or  limits  the  term  of  years  during  which  it  is  to  be 
paid.  In  four  several  items  of  his  will  he  further 
gives,  after  deducting  the  foregoing  annuity,  one-fourth 
of  the  annual  income  arising  from  his  estate  to  four 
several  sets  of  legatees.  For  three  of  said  shares  in  the 
income  trustees  are  appointed.  The  fourth  share  is  to 
be  paid  on  certain  conditions,  with  a  remainder  created 
therein.  No  time  is  appointed  for  the  distribution  of 
the  estate,  or  the  payment  of  any  share  th^*eof,  except 
as  to  the  income.  The  widow  applied  for  dower  in 
the  land  and  the  same  was  assigned  to  her.  Subse- 
quently she  executed  an  agreement  with  the  I^tees 
whereby  she  relinquished  her  dower  ''  to  the  estate  and 
legatees,"  on  condition  that  the  l^atees  paid  her  during 
her  life  the  annuity  given  her  by  the  will,  and  agreeing 
that  the  estate  might  be  distributed,  but  the  relinquish- 
ment to  be  void  if  the  Courts  would  not  decree  a  dis- 
tribution. This  the  l^atees  and  the  trustees  appointed 
in  the  will  agreed  in  writing  to  do.  The  executor  was 
one  of  the  trustees.  The  beneficiaries  of  the  trusts  are 
femes  covert^  and  their  children  born  and  to  be  born. 
The  executor  filed  a  bill  in  chanceiy  alleging  the  fore- 
going facts,  further  stating  that  the  conditions  on 
which  the  fourth  share  in  the  annual  income  was  to  be 
paid  had  happened,  and  asked  the  direction  of  the 
Chancellor  as  to  the  execution  of  the  will,  that  the 
property  might  be  divided  and  turned  ovar  to  the  1^- 
atees  and  trustees  ''on  the  same  basis,  terms,  condi- 
tions and  limitations  as  the  annual  income  had  been 
given,"  etc.,  and  that  the  right  of  the  widow  to  the 
annuity  might  be  secured  by  a  proper  decree.  To  this 
bill  the  widow,  the  trustees,  etc.,  were  parties,  and 
their  answers  admitted  the  &ctB  as  stated  and  joined 
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with  the  executor  in  asking  the  decree  {»ayed  for.   On         \ 
the  hearing,  the  Court,  after  the  reading  of  the  bill  v 

and  answers,  dismissed  the  bill  for  want  of  equity:  \ 

Hdd,  That  the  rights  of  the  annuitant,  under  the  agree- 
ment, and  the  liabilities  of  the  respective  shares  for  its 
payment,  the  condition  attached  to  the  relinquishment 
of  dower,  and  the  beneficiaries  of  said  relinquishment 
and  of  the  estate  being  mostly  femea  covert  and  chil- 
dren born  and  to  be  born,  and  who  take  the  estate 
through  trustees,  make  this  a  proper  case  for  invoking 
the  aid  and  direction  of  a  Court  of  equity,  in  order 
that  the  rights  of  all  parties  may  be  finally  adjudicated, 
and  all  doubt  as  to  the  proper  construction  of  the  will, 
and  as  to  the  time  when  the  distribution  of  the  estate 
can  be  made,  may  be  removed,  this  Court  holding  that 
the  gift  or  bequest  of  the  income  carries  with  it  the 
corpus,  under  the  limitations  provided  in  the  will. 
HUlj^r^vs.  Clarke  et  al 526 

2.  When  it  is  directed  in  a  will  that  the  estate  of  the  tes- 
tator shall  be  equally  divided  between  his  five  children 
"after  deducting  a  portion  off  of  the  shares  of  William 
J.  and  Caroline  E.  equal  to  what  had  been  advanced 
to  them,  and  it  appears  from  an  agreed  statement  of 
the  &cts,  that  the  extecutor  (the  only  one  surviving) 
came  into  the  possession  of  a  certain  lot,  in  the  city  of 
Augusta,  as  such  executor,  and  as  the  property  of  the 
testator,  and  that  the  will  had  not  been  executed  as  to 
this  lot  and  other  property  of  the  estate: 

Held,  That  the  interest  William  J.  and  Caroline E.  may 
have  in  said  lot  is  not  subject  to  levy  and  sale  under  a 
judgment  and  execution  obtained  against  said  William 
J.,  and  the  husband  of  Caroline  E.,  for  a  debt  due 
from  them.     Clarke,  esc^r,  vs,  Harker 696 

3.  In  one  item  of  a  will  executed  in  1840,  (the  testator 
dying  shortly  afterwards)  property  is  given  to  his  exec- 
utors in  trust  for  all  the  children  of  testator — inclu- 
ding a  married  daughter,  and  the  husband  of  such 
daughter  being  one  of  the  executors — "for  their  sole 
and  separate  use  during  their  natural  lives  and  to  re- 
main to  their  children  after  their  death;"  and  in  the 
next  item  of  the  will  two  of  said  executors  (omitting 
the  husband,^  are  appointed  trustees  for  said  married 
daughter^  and  it  is  immediately  added,  "and  that  her 


782  INDEX. 


/  estate  be  held  by  them  for  the  sole  n£ie  and  benefit  of 
/'  the  heire  of  her  body :  ^' 
I  Heldy  That  both  items  will  be  considered  in  construing 
what  estate  was  intended  to  be  given  to  such  daughter, 
and  that  an  estate  in  trust  for  her  sole  and  separate  use 
is  thereby  created  and  is  not  subject  to  levy  and  sale 
for  the  debts  of  her  husband.     Ibid. 

4.  In  1862,  Roath  purchased  lot  number  forty-five,  in 
the  city  of  Augusta,  with  a  fi^nt  of  sixty  feet,  and 
running  fix)m  Ellis  to  Greene  street,  and  was  residing 
on  it  when,  in  March,  1866,  he  purchased  lot  num- 
ber forty-four,  a  vacant  lot  adjacent  to  number  forty- 
five,  of  the.  same  front  and  running  the  same  length 
as  number  forty-five.  He  used  part  of  lot  forty-four 
as  a  flower  garden,  and  part  as  a  vegetable  garden. 
There  was  a  fence  around  both  lots,  and  a  fence  divided 
them  when  Koath  purchased  forty-four,  and  the  evi- 
dence is  conflicting  as  to  the  time  when  the  dividing 
fence  was  taken  down  by  Boath,  whether  it  was  before 
or  after  the  execution  of  his  will.  In  September,  1866, 
Roath  made  his  will,  and  in  one  item  ^'devised  and  be- 
queathed my  house  and  lot  on  Ellis  street,  in  the  city 
of  Augusta,  where  I  now  reside,  to  my  wife  for.  her 
natural  life,  and  after  her  death,  to'  my  two  nieces,  M. 
and  8.  B.  Crocker.'^  In  another  item,  he  gave  all  the 
balance  of  his  estate,  real  and  personal,  to  his  wife, 
absolutely.     Testator  died  in  November,  1867 : 

Hdd^  T^at  the  acts  and  sayings  of  Boath,  which  go  to 
show  that,  at  the  time  of  the  execution  of  the  will,  he 
considered  and  treated  the  two  lots  as  one  and  as  consti- 
tuting the  house  and  lot  where  he  then  resided,  are 
competent  as  evidence  in  behalf  of  the  remaindermen 
in  an  action  of  ejectment  brought  after  the  death  of 
the  wife  of  Koath  to  recover  lot  number  forty-four. 
McElrath  va.  Haley  etal 641 

WITNESS. 

1.  Where  the  Court  charged  the  jury  "that  if  there  is  a 
theory  on  which  the  case  can  be  placed,  and  all  of  the 
witnesses  speak  the  truth,  that  is  the  true  theory,  and 
it  is  your  duty  to  adopt  it  If  there  is  a  basis  on 
which  you  can  put  the  case,  and  all  the  witnesses  speak 
the  truth,  it  is  your  duty  to  adopt  that  as  true,''  and 
immediately  adds, "  but  if  this  cannot  be  done,  and  the 
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testimony  cannot  be  so  reconciled,  then  look  to  the  wit- 
nesses. See  what  is  true  and  what  false.  You  are 
exclusive  judges  of  this,  and  in  passing  upon  it,  you 
judge  it  not  in  detached  portions,  but  determine  the 
truth  or  falsehood  of  each  feet  by  the  light  of  all  the 
testimony  in  the  case.  Take  each  witness  as  he  ap- 
pears, and  is  presented  to  you  by  this  record — by  this 
testimony — ^as  he  appeared  to  you  on  the  stand,  and  as 
his  statements  appeared  before  you,  and  from  other' 
witnesses  in  the  case,  determine  who  is  to  be  believed, 
what  portion  is  to  be  believed  and  what  rejected :" 
Heldj  That  this  charge  was  not  error ;  and  it  placed  no 
illegal  limitation  on  the  right  of  the  jury  to  disbelieve 
any  testimony  or  any  witness,  which,  under  the  law 
and  the  evidence,  they  had  the  privilege  to  reject  as 
unworthy  of  credit.     Oneil  V8,  The  Staie^.... 66 

2.  It  is  not  competent  to  show  by  a  witness,  for  the  pur- 
pose of  degrading  and  impeaching  him,  that  he  had, 
during  the  term  of  the  Court  then  in  session,  pleaded 
guilty  to  a  criminal  offense.  The  record  of  the  plea 
of  guilty  was  the  highest  and  best  evidence.     Johnson 

V8.  The  State 116 

3.  Where  the  defendant  is  security  upon  a  note,  and  is 
the  administrator  of  the  maker,  and  is  sued  in  both 
characters,  the  plaintiff  is  an  incompetent  witness. 
Dixorij  admWj  et  al,  vs.  Edwards 142 

4.  Where  the  Court  chained  the  jury,  "  that  every  wit- 
ness in  the  case  is  to  be  believed  until  impeached  in 
some  one  of  the  modes  known  to  the  law.  A  jury 
cannot  arbitrarily,  of  their  own  motion,  set  aside  the 
evidence  of  aiiy  witness ;  the  presumption  of  innocence 
attaches  to  witnesses  which  remains  until  removed  by 
proof,^'  and  there  was  no  impeaching  evidence,  unless 
the  statement  of  the  defendant  not  under  oath  shall  be 
considered  as  such,  in  reference  to  which  the  Court 
charged  the  jury,  "  that  they  were  the  exclusive  judges 
of  the  weight  that  was  due  to  such  statement/'  the 
charge  was  not  erroneous.    Jones  vs.  The  State, 163 

5.  When,  on  a  trial  for  seduction,  the  female  allied  to 
have  been  seduced  was  the  sole  witness  to  the  principal 
facts,  and  in  her  evidence  she  declared  that  for  two 
years  after  the  alleged  seduction  before  the  trial,  she 
had  lived  a  life  disclosing  great  moral  turpitude,  hy- 
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-poexisy,  and  the  Court  was  asked,  in  writing,  to  charge 
the  jury  that  one  ground  for  disbelieving  a  female  wit- 
ness was,  that  if  the  witness  disclosed  in  her  testimony 
acts  done  by  her  and  habits  of  life  pursued  by  her 
which  exhibit  moral  turpitude  in  herself,  and  the 
Judge  refhsed : 
Hddj  That  this  was  error,  and  the  fact  that  the  prisoner 
on  trial  is  charged  to  have  been  the  cause  of  said  acts, 
and  to  have  joined  in  them  does  not  alter  the  rule. 
Woodva.  The  Stale 192 

6.  George  K.  Smith  executed  a  deed  to  Greorge  Hamil- 
ton, and  afterwards  died.  Hamilton  conveyed  the 
property  by  deed,  after  Smith's  death,  to  his  widow. 
The  property  was  levied  on  as  Smith's  property,  after 
his  death,  and  sold  by  the  sheriff,  by  virtue  of  an  exe- 
cution issued  against  Smith  in  his  lifetime,  and  bought 
by  Willingham,  who  went  into  possession.  Mrs.  Smith 
brought  ejectment.  The  issue  was  made  by  the  defend- 
ant, Willingham,  that  Smith's  deed  to  Hamilton,  who 
was  his  &ther-in-law,  was  fraudulent  and  void.  One 
badge  of  fraud  alleged  was  continued  possession  of  the 
property  in  Smith  after  making  the  deed  to  Hamil- 
ton: 

Heldy  That  Mrs.  Smith,  not  being  a  party  to  the  cause 
of  action,  the  other  party  to  which  was  dead,  nor  the 
administrator  or  executor  of  George  K.  Smith  being  a 
party  to  the  suit  pending,  she  was  a  competent  witness 
for  herself  on  the  trial  of  the  ejectment.  Willingham 
et  al,  V8.  Smith., 580 
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